Montana Office of Public Instruction
May 25-28, 2010
Scope of Review:  The U.S. Department of Education’s (ED) Student Achievement and School Accountability Programs (SASA) office, Title III State Consolidated Grant Group monitored the
Montana Office of Public Instruction (OPI) the week of May 25-28, 2010.  This was a comprehensive review of the OPI’s administration of the Title III, Part A program, which is authorized by the Elementary and Secondary Education Act of 1965 (ESEA), as amended.  
During the review, the ED team conducted several monitoring activities.  The ED team reviewed evidence of State-level monitoring and technical assistance, implementation of the State’s Title III accountability system, and fiscal and administrative oversight with the State educational agency (SEA). The ED team also visited two local educational agencies (LEAs) – Great Falls Public Schools (GFPS) and Browning Public Schools (BPS) - where they reviewed documentation and interviewed district and school staff.  

Previous Audit Findings:  None

Previous Monitoring Findings:  This was the second monitoring visit of Montana for Title III, Part A. The first visit was conducted in September 2005. ED identified compliance findings in the following areas:  

(1) The State did not provide evidence that its English Language Proficiency (ELP) standards for grades K-12 were aligned to state mathematics content standards.  
(2) The State did not demonstrate how they ensure that subgrantees are complying with the teacher English fluency requirements.

(3) The State has a process for the review of fiscal reports from local educational agencies (LEAs), but several districts receiving Title III State formula funds had significant carryover of funds. 
(4) The State did not provide evidence of compliance with Title III parental notification requirements for subgrantees that fail to meet the Annual Measurable Achievement Objectives (AMAO).   

(5) The State did not have a data collection system to collect all necessary Title III data as required in the Consolidated State Performance Report.  
(6) The State did not submit AMAO determinations and complete data and did no t make accurate Title III AMAO determinations.  
(7) The State did not award immigrant funds to LEAs in compliance with the Title III provisions for allocating funds under Section 3114. 
(8) Immigrant children and youth funds are not awarded LEAs in compliance with the Title III provisions for allocating funds under Section 3114.
(9) The State did not report complete results of the annual assessment of English language proficiency for all K-12 LEP students for school years 2002-2003, 2003-2004 and 2004-2005.  In addition, the State did not submit data on the number and percentage of students scoring at the proficient and advanced levels in reading/language arts and mathematics statewide.
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State Monitoring of Subgrantees

State Monitoring:  The State has a process to monitor subgrantees and the evaluation components of the monitoring plan to address the requirements under sections 3113, 3115, 3121, 3122 and 3302 of the ESEA.
Finding: The OPI was unable to demonstrate existing procedures for monitoring Title III subgrantees for compliance with Title III programmatic and fiscal requirements.  Therefore, the State is unable to ensure that all areas of noncompliance are identified and corrected.

Citation:  Section 80.40 of the Education Department General Administrative Regulations (EDGAR) requires grantees to monitor grant and subgrant activities to ensure compliance with applicable Federal requirements.

Section 9304(a) of the ESEA requires that the SEA ensures that (1) programs authorized under the ESEA are administered in accordance with all applicable statutes, regulations, program plans, and applications, and (2) the State will use fiscal control and funds accounting procedures that will ensure the proper disbursement of and accounting for Federal funds.  

Further Action Required: The OPI must provide ED with a plan that demonstrates how it will develop monitoring procedures and protocols that are inclusive of all Title III programmatic and fiscal requirements and provide evidence that the plan has been implemented. 
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Monitoring Area 1:  Standards, Assessments and Accountability

Element 1.1 - ELP Standards: The State provided evidence of a process that complies with section 3113 of the ESEA.

Finding (1): The OPI did not provide documentation that explains the process it uses to determine that the State ELP standards are aligned with the achievement of State academic content and student achievement standards in English language arts and mathematics.  

Citation:  Section 3113(b)(2) of the ESEA requires each SEA plan to include a description of how the agency will establish standards and objectives for raising the level of English proficiency that are derived from the four recognized domains of speaking, listening, reading, and writing, and that are aligned with achievement of the challenging State academic content and student achievement standards described in section 1111(b)(1) of the ESEA.   
.

Further Action Required:  The OPI must provide ED with documentation that explains the process it uses to determine that the State ELP Standards are aligned with achievement of the State English language arts and mathematics academic standards.   

Finding (2):  The OPI did not provide evidence that it has implemented State ELP standards.  Evidence of ELP standards implementation at the classroom-level was not demonstrated in any of the subgrantees visited.  The State has not provided training or professional development opportunities since 2005 and teachers interviewed did not provide any evidence of State ELP standards’ implementation in the classroom in any of the subgrantees visited.  
Citation: Section 3113(b)(2) of the ESEA requires States to establish standards and objectives for raising the level of English proficiency.

Further Action Required: The OPI must develop and submit to ED a plan, including a timeline, outlining the steps it will take to ensure that ELP standards are implemented statewide.  The OPI must also monitor for State ELP standards’ implementation in the classroom. 
Finding (3):  The OPI did not provide sufficient evidence that its State ELP assessment is aligned with the State ELP standards.  
Citation:  Section 3122(a)(3)(ii) of the ESEA requires States to ensure that LEAs use assessments that are valid and reliable assessments of English proficiency consistent with section 1111(b)(7) of the ESEA.  Although States may develop their own test or use a commercially developed ELP assessment, they must ensure that any ELP assessment that they use is aligned with State ELP standards.
Further Action Required:  The OPI must provide ED with evidence that its ELP assessment is aligned with its ELP standards.

Element 1.2 – ELP Assessment: The State provided evidence of a process that complies with section 3113 of the ESEA and evidence that an ELP assessment has been administered to all K-12 limited English proficient (LEP) students in the State.  
Finding:  The OPI did not provide evidence that the English language proficiency of all limited English proficient (LEP) children is assessed on an annual basis.  State was not able to account for number of students not tested.  Data submitted on the Consolidated State Performance Report (CSPR) indicated that the number of LEP students is 5,274.  The State did not test 1,404 LEP students.  
Citation:  Section 3113(b)(3)(D) of the ESEA requires States to ensure that Title III subgrantees annually assess the English language proficiency of all LEP children in grades K-12.  

Further Action Required: The OPI must provide written guidance to its Title III subgrantees informing them of the requirement to assess annually the English language proficiency of all LEP students in grades K-12, and provide a copy of this guidance to ED.  The State must also review subgrantees’ practices and procedures regarding the annual ELP assessment of LEP students and require corrective actions to ensure compliance.  

Element 1.3 - AMAOs: AMAOs have been developed and AMAO determinations have been made for Title III-served LEAs.
Finding (1):  The OPI’s AMAO1 (making progress in English) and AMAO2 (attainment of ELP) targets do not reflect annual increases, as required in section 3122(a)(3)(A) of Title III.  

Citation: Section 3122(a)(1) of the ESEA states that States receiving Title III funds shall develop AMAOs for limited English proficient children served under this grant that relate to such children’s development and attainment of English proficiency.  

Further Action Required: The OPI must change AMAO targets to be consistent with the AMAO provisions in Title III.  The State must submit an electronic copy of the revised section of Montana's Consolidated State Application that pertains to Title III to Jenelle Leonard, Director of School Support and Technology Programs, at oese@ed.gov for review by ED.   
Finding (2): The OPI did not provide evidence that it is requiring subgrantees that failed to make progress toward meeting AMAOs for two consecutive years to develop an improvement plan that addresses the factors that prevented the subgrantee from achieving such objectives. 
Citation: Section 3122(b)(2) of the ESEA requires that if a State determines that an LEA has failed to make progress toward meeting Title III AMAOs for 2 consecutive years, the State must require the LEA to develop an improvement plan that will ensure that the LEA meets such objectives. The improvement plan must specifically address the factors that prevented the LEA from achieving the objectives.

Further Action Required: The OPI must develop and submit to ED a plan, including a timeline, outlining the steps it will take to ensure that subgrantees not meeting AMAOs for 2 consecutive years develop an improvement plan that specifically addresses the factors that prevented the LEAs from meeting Title III AMAOs.  The OPI must provide evidence that the plan has been implemented.
Recommendation:  The OPI’s current policies and practices for implementing Title III accountability provisions do not reflect compliance with the October 17, 2008 Notice of Final Interpretations (NOI).  The OPI does not ensure that all students are included in all AMAOs.  The cohort for AMAO 2 is calculated in such a way as to exclude students who have received services for 3 years or less which systematically excludes some Title III-served Limited English Proficient (LEP) students from AMAO targets, calculations, and determinations.  Such practices are inconsistent with the AMAO provisions in Title III.  In the NOI, the Secretary interprets Title III to require that, in general, all Title III-served LEP students be included in all AMAO targets, calculations, and determinations.  This interpretation is consistent with the plain language in Title III, which makes no provision for defining AMAOs in ways that systematically exclude any Title III-served LEP students from any AMAO targets, calculations, and determinations.   States must demonstrate compliance with the notice of final interpretations beginning with their 2009-2010 AMAO calculations.  

Element 1.4 - Data Collection: The State has established and implemented clear criteria for the administration, scoring, analysis, and reporting components of its ELP assessments, and has a system for monitoring and improving the ongoing quality of its assessment systems.  A data system is in place to meet all Title III data requirements, including capacity to follow Title III-served students for two years after exiting, and State approach to following ELP progress and attainment over time.

Finding (1): The OPI did not ensure that LEAs properly identify students as immigrant children and youth as required by section 3114(d)(1) of the ESEA. Although the State understands the Title III definition of “immigrant children and youth”, both LEAs that were visited did not.  The OPI’s definition of immigrant children and youth does not include foreign exchange students and includes students born in Puerto Rico in immigrant counts.  

Citation:  Section 3301(6) of the ESEA defines immigrant children and youth as individuals who (A) are aged 3 through 21; (B) were not born in any State; and (C) have not been attending one or more schools in any one or more States for more than 3 full academic years.
Section 3301(14) of the ESEA defines State as each of the 50 States, the District of Columbia, and the Commonwealth of Puerto Rico.

Further Action Required:  The OPI must change its Data Element Definition and Validation Codes to reflect the Title III definition of State.  The OPI must also provide ED with evidence that it counts the appropriate students in the immigrant children and youth counts. The OPI must provide evidence that it has a process that ensures funds awarded under 3114(d)(1) are awarded to eligible entities based on the State definition of  “significant increase”.
Finding (2): The OPI did not provide evidence that it has collected immigrant data for all subgrantees. One LEA visited did not collect data on immigrant children and youth and was therefore unable to submit numbers of immigrant children and youth to the State. 
Citation:  Section 3301(6) of the ESEA defines immigrant children and youth as individuals who (A) are aged 3 through 21; (B) were not born in any State; and (C) have not been attending one or more schools in any one or more States for more than 3 full academic years.

Further Action Required:  The OPI must develop and submit to ED a detailed plan that delineates the steps it will take to ensure accurate and timely collection of data on the number or percentage of immigrant children and youth from all LEAs.  The OPI must submit evidence demonstrating how its data system will enable the State to collect student data and determine LEAs eligible for immigrant funds.  
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Monitoring Area 2: Instructional Support
Element 2.2 – State Oversight and Review of Local Plans:  The SEA ensures that its LEAs comply with the provision for submitting an application to the SEA (section 3116(a) of the ESEA). 
Finding (1):  The OPI did not ensure LEAs use Title III LEP funds to support Title III LEP allowable activities.  The OPI did not ensure that LEAs that are awarded funds under section 3114 of the ESEA address in their plans how these funds would be spent on activities that help students attain English proficiency, develop high levels of academic attainment in English, and help students meet the same challenging State academic content.  

Citation:  Section 3116 of the ESEA requires LEAs to submit a plan to the SEA that, among other components, describes the programs and activities proposed to be developed, implemented, and administered and describes how the LEAs will use the subgrant funds to meet AMAOs.  

Further Action Required:  The OPI must provide ED with evidence that it has revised its LEA consolidated application so it requires the submission of a plan for funds under section 3114(a) that meets the requirmetns of section 3116.  The OPI must require LEAs to submit plans that are specifically targeted for the Title III program.  The OPI must provide evidence to ED that it has revised its LEA consolidated application.  
Finding (2):  The OPI did not ensure that subgrantees were providing high-quality language instruction educational programs (LIEP) based on scientifically based research. Specifically, in one subgrantee visited, staff indicated that there were significant differences among LIEPs throughout the LEA in terms of level and quality of language services provided to LEP students.  

Citation:  Section 3115(c) of the ESEA requires subgrantees to provide high-quality language instruction educational programs that are based on scientifically based research demonstrating the effectiveness of the programs in increasing English proficiency and student academic achievement in the core academic subjects.  

Further Action Required:  The OPI must evaluate its method for reviewing subgrantee plans to ensure that subgrantees provide high-quality language instruction educational programs.  The OPI must also evaluate its process for monitoring subgrantees to incorporate a full review of whether subgrantees are providing such programs that are based on scientifically based research.  The OPI must provide evidence to ED that both its method for reviewing subgrantee plans and the SEA’s subgrantee monitoring process require subgrantees to demonstrate evidence of high-quality language instruction educational programs.  
Element 2.3 - Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth: The subgrantee receiving funds under section 3114(d)(1) of the ESEA shall use the funds to pay for activities that provide enhanced instructional opportunities for immigrant children and youth.

Finding (1):  The OPI’s procedures for awarding Title III immigrant subgrants did not comply with Title III requirements.  The State awarded funds comparing two consecutive years. The OPI did not award subgrants to eligible entities in the State that have experienced a significant increase required by 3114 (d) of ESEA.  
Citation:  Section 3114 of the ESEA requires eligible entities in the State that have experienced a significant increase, as compared to the average of the 2 preceding fiscal years, in the percentage or number of immigrant children and youth, who have enrolled, during the fiscal year preceding the fiscal year for which the subgrant is made, in public and nonpublic elementary schools and secondary schools in the geographic areas under the jurisdiction of, or served by, such entities.  

Further Action Required: The OPI must submit to ED a revised definition of significant increase and provide evidence that it has a process that ensures funds awarded under 3114(d)(1) of the ESEA are awarded to eligible entities based on the new State definition of significant increase.

Finding (2):  The OPI did not ensure that the LEAs that are awarded funds under section 3114(d)(1) of the ESEA use the funds for activities that provide enhanced instructional opportunities for immigrant children and youth.  The LEAs visited were unable to specify how they use funds awarded under section 3115(e) of the ESEA to enhance instructional opportunities for immigrant children and youth.  Additionally, the OPI has not provided guidance to its LEAs regarding allowable activities under immigrant grants. 

Citation: Section 3115(e) of the ESEA requires eligible entities to pay for activities that provide enhanced instructional opportunities for immigrant children and youth which may include: family literacy and parent outreach; provision of tutorials, mentoring and academic or career counseling; identification and acquisition of curricular materials; and other instructional services that are designed to assist immigrant children and youth to achieve in elementary and secondary schools in the United States.

Section 3116 of the ESEA requires LEAs to submit a plan to the SEA that, among other components, describes the programs and activities proposed to be developed, implemented, and administered.  

Further Action Required:  The OPI must submit to ED a plan with a timeline indicating how it will ensure that its LEAs conduct activities that provide enhanced instructional opportunities for immigrant children and youth, and evidence that this plan has been implemented for the 2010-11 school year.  The OPI must also submit to ED evidence that it has revised its LEA consolidated application so it requires the submission of an immigrant plan.  The OPI must require LEAs seeking funds under section 3114(d)(1) to submit plans that are specifically targeted for the immigrant children and youth subgrant. 
2.4      Private School Participation

Recommendation:  ED recommends that the OPI provide additional guidance on meaningful consultation in the area of assessing services to ensure that LEAs conduct timely and meaningful consultation with appropriate private school officials during the design and development of the Title III program. 
2.5  Parental Notice and Outreach

Finding (1):  The OPI has not ensured that all Title III subgrantees separately inform parents of their failure to meet AMAOs not later than 30 days after such failure occurs.

Citation:  Section 3302(b) of the ESEA requires eligible entities that have failed to make progress on the AMAOs described in section 3122 of the ESEA for any fiscal year for which Title III, Part A is in effect shall separately inform a parent or the parents of a child identified for participation in such program, or participating in such program, of such failure not later than 30 days after such failure occurs.

Further Action Required: The OPI must provide ED with evidence that Title III subgrantees comply with the requirement to notify parents of the failure to meet AMAOs as required by section 3302(b) of the ESEA, beginning with AMAO determinations made for the 2009-2010 school year and thereafter.  The State must develop and submit to ED a detailed plan indicating how the State will ensure LEAs comply with this requirement. 
Finding (2):  The OPI has not provided evidence that subgrantees inform a parent or the parents of limited English proficient students who are identified for participation in a language instruction educational program, not later than 30 days after the beginning of the school year as required by section 3302(a) of ESEA.

Citation: Section 3302(a) of the ESEA requires subgrantees to separately inform parents of children identified for or participating in a Title III-funded language instructional educational program.     

Further Action Required:  The OPI must develop and implement a plan to ensure that all subgrantees provide both the required parental notification on identification and placement for new and returning LEP students, not later than 30 days after the beginning of the school year.  The OPI must provide evidence that this plan has been implemented to ED.  
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Monitoring Area 3:  Fiduciary

Element 3.1 – State Allocations, Reallocations and Carryover:  The SEA complies with required provisions.

Finding (1):  The OPI has not ensured that it meets requirements related to reallocation of Title III formula funds.  The OPI did not have clear policy and procedures in place for the reallocation of Title III funds.

Citation:  Under section 421(b) of the General Education Provisions Act (GEPA), LEAs and SEAs must obligate funds during the 27 months extending from July 1 of the fiscal year for which the funds were appropriated through September 30 of the second succeeding fiscal year. This maximum period includes a 15-month period of initial availability plus a 12-month period for carryover. Section 3114(c) of the ESEA indicates that whenever an SEA determines that Title III funds allocated to LEAs under section 3114(a) of the ESEA will not be used by a LEA for the purpose for which it was made, the SEA must reallocate the funds in accordance with its reallocation procedures.  

Further action required:  The OPI must ensure that its LEAs have use of the Title III formula funds for the 15-month period of initial availability plus a 12-month period for carryover unless it has determined that the Title III funds will not be used by a LEA for the purpose for which it was made.  The OPI must provide ED with a detailed description including a timeline of how and when it will annually determine whether these funds will not be used by a LEA for the purpose for which it was made and, thus, can be reallocated to other LEAs.  In addition, the OPI must provide ED with a detailed description of how and when it informed its LEAs of this requirement.  This documentation may include letters to LEAs or agendas for technical assistance meetings
Finding (2):

The OPI did not demonstrate that it has a system in place to ensure fiscal control and accountability for Title III funds reserved for administrative and state level activities.  The State reserved $100,000 of its Title III allocation, as allowed.  From that reservation, it did not determine the amount reserved for State level activities for planning and administrative costs.  
Further action required:  

The OPI must develop and submit to ED fiscal control and accountability procedures for Title III funds.  The procedures must indicate the roles and responsibilities of each individual involved in determining the legitimacy of expenditures and each individual involved in approving expenditures. 

The OPI must also submit to ED financial documentation that specifies the percentage and amount of funds reserved and expended for planning, administration, evaluation, professional development, technical assistance, and recognition of subgrantees that have exceeded the AMAOs.  .

Citation: Section 3111(b)(2) 

Element 3.2 – District Allocation, Reallocations and Carryover: The SEA ensures that its LEAs comply with the provisions related to LEA use of funds under section 3115 of the ESEA.

Finding (1):  The OPI has not ensured that its LEAs meet requirements related to allowable costs.  The State did not submit evidence that it has provided meaningful guidance on specifics of direct and indirect costs.  The LEAs visited included either administrative costs or unallowable costs as direct costs.  Additionally, duties and responsibilities were not all related to Title III, such as playground duty, breakfast and lunch duty

Finding (2):  The OPI has not ensured that its LEAs meet requirements related to allowable costs.  LEAs have not maintained appropriate time and effort records for Title III employees who are also paid by other Federal, State or local funds 

Citation: Section 2 CFR 225, Appendix B, section 8.h.4. requires that time and effort records --Personal Activity Reports (PARs) --  be kept for individuals whose salaries are charged to a federal program and who work on more than  one cost objective.  The PAR must account for the total time, be prepared and signed at least monthly, be signed by the employee, and reflect the actual work performed.  PARs must be examined regularly and, if the amount of time that the employee worked on does not accurately reflect the percentage of salary charged to that account, the salaries must be adjusted. 

Further action required:  The OPI must ensure that its LEAs meet requirements for split-funded staff.  The OPI must provide evidence that it has informed its LEAs of this requirement.  In addition, the OPI must provide ED with evidence that LEAs have developed written procedures they will use to require employees who are split-funded to maintain time and effort records and provide evidence that the procedures have been implemented. The procedures must include a description of how and when the LEA will review these records and how and when it will make adjustments in the percentage of salary charged to Title III. In addition, the OPI must provide ED with evidence that LEAs have completed time and effort reports for personnel who are split-funded. 

Element 3.4 - Supplement, Not Supplant – General:  The SEA ensures that the LEA complies with the provision related to supplement, not supplant under section 3115(g) of the ESEA.

Finding (1):  The OPI has not ensured that its LEAs meet Title III supplement, not supplant requirements and has not provided technical assistance on supplement, not supplant issues.  State level information submitted via the State’s E-Grants systems did not provide sufficient detail to be able to determine whether district level activities are supplemental.

Finding (2): Based on information provided from the district, the LEA did not use any State and/or local funds for making its educational program accessible for LEP students.  One LEA did not provide ESL services as basic support and used Title III funds to purchase multi-lingual dictionaries. This is considered a violation of the Title III non-supplanting requirements to use Title III funds to provide basic services.  

Citation:  Section 3115(g) of the ESEA prohibits the use of Title III funds to supplant other Federal, State, and local funds.  Title III funds must be used to supplement State, local and other Federal funds.

Further Action Required:  The OPI must provide ED with evidence that it has notified LEAs officials of the Title III supplement not supplant requirements and to cease using Title III funds to supplant State, local and other Federal funds.  The OPI must also provide evidence that, for the 2010-2011 school year, that the LEA is complying with the supplement not supplant requirements. Additionally, the OPI must provide ED with evidence of guidance to all its LEAs regarding the requirement to use Title III funds to supplement, not supplant, State, local and other Federal funds.
Finding (3): The OPI has not ensured that its LEAs use Title III funds to supplement and not supplant Federal funds.   One LEA had allocated more than two percent of their allocations for indirect costs and, in addition, several had funded administrative positions, which brought the total allocations for administrative costs over the two percent permitted.  
Citation:  Section 3115(g) of the ESEA prohibits an LEA from using Title III funds to support services or activities that it would provide in the absence of a Title III subgrant.  

Further Action Required:  The OPI must provide ED with evidence that it has notified LEA officials of their non-compliance with the supplant, not supplant provisions and evidence that, beginning with the 2010-2011 school year, the LEAs are complying with the supplement, not supplant requirements. 
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