Maryland State Department of Education

February 22-24, 2010
Scope of Review:  The U.S. Department of Education’s (ED) Student Achievement and School Accountability Programs (SASA) office, Title III State Consolidated Grant Group monitored the
Maryland State Department of Education (MSDE) the week of February 22-24, 2010.  This was a comprehensive review of the MSDE’s administration of the Title III, Part A program, which is authorized by the Elementary and Secondary Education Act of 1965 (ESEA), as amended.  
During the review, the ED team conducted several monitoring activities.  The ED team reviewed evidence of State-level monitoring and technical assistance, implementation of the State’s Title III accountability system, and fiscal and administrative oversight with the State educational agency (SEA). The ED team also visited two local educational agencies (LEAs) –Baltimore City Public Schools (BCPS), and Frederick County Public Schools (FCPS) - where they reviewed documentation and interviewed district and school staff.  

Previous Audit Findings:  None

Previous Monitoring Findings:  ED last reviewed the Title III, Part A program in the MSDE 
during the weeks of July 21, 2005 and October 11-12, 2005.  ED identified compliance findings in the following areas:  

1.  Element 2.2 - Allocations, Reallocations, and Carryover:  The MSDE did not comply with the requirements in Section 3114(d) to allocate funds for immigrant children and youth, and the State did not adhere to the definition of “significant increase” submitted in its Consolidated State Application (CSA).  Funds were awarded to every eligible entity that applied for Title III funds under Section 3111 without regard to entities that had experienced a significant increase in immigrant children and youth as required under Section 3114(d) and specifically defined by the State in its CSA. 

2.  Element 2.3 - Reservation of Funds:  

Finding (1) - The MSDE did not demonstrate that it has a system in place to ensure fiscal control and accountability for Title III funds reserved for administration, technical assistance, and other state level activities.  In addition, the State did not provide evidence of its compliance with the requirement to use no more than sixty percent of the amount reserved for State level activities for planning and administrative costs.  

Finding (2) - The MSDE used approximately $300,000 of Title III funds to translate documents into other languages.   Only one of the documents, the Parental Notification Letter, is directly related to a requirement in Title III. 

Finding (3) - The MSDE has not allocated State funds for staff that address the educational needs of English language learners. 

Finding (4) - The documentation that the State provided to address Element 6.1, State Monitoring, includes information about the role and responsibilities of current and former Title III staff.  During the on-site review, the State verified that prior to February 2005, the Title III Director was also responsible for the State’s World Languages Program.

3.  Element 2.4 – Supplement, not Supplant

Finding (1) - The MSDE did not provide evidence that it ensures that subgrantees use Title III funds to supplement, and not supplant non-Federal resources.  The Bridge to Excellence, Final Guidance on Developing the Five-Year Comprehensive Master Plan, includes a question and answer (B-10) related to the supplement, and not supplant provisions.  However, there is no indication that the State has reviewed the five-year master plans and annual updates to ensure that subgrantees use Title III funds to supplement, and not supplant State and local resources.

Finding (2) -   The MSDE provided information about the activities of the Kent County Public Schools and Queen Ann’s Public Schools consortium.   Documentation provided by the State indicates the consortium uses Title III funds to pay the salary of a Program Manager hired in 2000 whose responsibilities include: 

· Creating a standard operating procedure
· Identifying students for ESOL programs
· Placing students in programs and determining hours of service needed
· Implementing standard assessment procedures

· Transcribing foreign transcripts

· Conducting parent conferences/meetings

· Purchasing instructional materials

· Hiring ESOL teachers
Finding (3) - Montgomery County Public Schools’ fiscal year 2006 Title III budget includes $124,186 to pay for 3.5 ESOL teachers.  The county’s narrative does not specify that these teachers will provide services above and beyond the basic educational services that the county is obligated to provide with State or local funds.    

4.  Element 2.5 – Equipment and Real Property:  The MSDE did not provide evidence of guidelines, procedures, or policies to ensure that equipment purchased with grant funds is necessary to carry out Title IIII activities at the State and local levels.     

5.  Element 3.1 - ELP Standards:  The MSDE has made significant progress toward developing English language proficiency standards in spite of delays due to staffing issues.  The timeline provided by the State indicates that the State Board of Education will review the ELP standards for acceptance and approval by spring 2006. 

6.  Element 3.4 – Transition to New ELP Assessment: The MSDE’s plans for identifying and selecting a new ELP assessment are not clear.  Most of the documentation provided during the site visit is related to the State’s prior involvement with the EPAS consortium.  The Title III Assessment Plan includes a timeline for selecting a new ELP assessment that is aligned to the State ELP standards.  However, the plan does not address how the State will ensure the assessment is aligned to the State’s ELP standards and how the State will transition from the IPT to the new assessment by spring 2006.

7.  Element 3.6 – Data Collection System:  The MSDE has a system in place to collect data to meet Title III reporting requirements.  However, the ELL population is highly mobile and the State does not have a system for tracking students who move from one local school system to another.  The State indicated in its Biennial Evaluation Report that it was only able to report on the progress of 15,408 students, 58.3% of the ELL students who were administered the IPT, because of the high mobility rate of students who received services under Title III.

8.  Element 4.1 – State Level Activities:  The MSDE was unable to provide specific information about State level activities that meet the requirements in Section 3111(b)(2).  Many of the State’s responses to questions about Title III State level activities focused on general activities conducted by the State, rather than on specific activities related to implementation of Title III.  

Documentation provided as evidence of State level activities indicates that the State may not have a clear understanding of the kinds of activities the State is expected to carry out to meet the purposes of the law.  The State included documents about CTS Language Link, Implement D2L, and the Maryland Association for Bilingual Education, but did not provide an explanation about how these documents are related to implementation of Title III State level activities.   

9.  Element 4.2 – Required Subgrantee Activities: The MSDE does not ensure that subgrantees conduct professional development activities that meet the requirements in Section 3115(c)(2).  Attachment 10 of the Bridge to Excellence Comprehensive Plan lists high-quality professional development as an allowable activity instead of a required activity.  This failure to explain the law correctly may account for the level of funds subgrantees have allocated for professional development activities.  The monitoring team notes that Montgomery County Public Schools allocated approximately $98,000 for professional development for ESOL and non-ESOL teachers and approximately $970,000 for parent training, interpretation and translation services, and office furniture. 

10.  Element 4.4 – Activities by Agencies experiencing substantial increases in immigrant children and youth:  
Finding (1):  The Bridge to Excellence Master Plan, Attachment 10, does not require eligible entities to specify the activities to be carried out with Title III funds awarded under Section 3114(d).  The State has awarded these funds without holding subgrantees accountable for implementing activities in accordance with Section 3115(e). 

Finding (2):  The State requires annual updates to Attachment 10.  However, Attachment 10 does not require sufficient information about how Title III funds will be used to conduct required and authorized activities. 

11.  Element 6.1 – State Monitoring of Subgrantees: The State has not conducted formal monitoring of Title III subgrantees. 

12.  Element 6.2 – Consortia:  Frederick County Public Schools and Allegany County Public Schools were awarded funds as a consortium.  A review of Allegany County Public Schools’ Attachment 10 indicates that the county is not conducting professional development activities that meet the requirements in Section 3115(c)(2).    Documentation from the State about this consortium indicates “the consortium is one of collaboration on the part of the program directors, that they consult at different times throughout the year on an as-needed basis, and that due to time and distance, shared professional development has not proven to be the best use of Title III funds.”  The consortium is not coordinating to carry out the activities required in Section 3115(c)(2).

Monitoring Indicators for Title III, Part A
	State Monitoring of Subgrantees

	Element Number
	Description
	Status
	Page

	
	State Monitoring of Subgrantees

sections 3115, 3116, and 3121;  
EDGAR 34 CFR 80.40
	Finding
	4


State Monitoring of Subgrantees

State Monitoring:  The State has a process to monitor subgrantees and the evaluation components of the monitoring plan address the requirements under sections 3113, 3115, 3116, 3121, 3122 and 3302 of the ESEA.
Finding:  The MSDE’s Title III monitoring procedures and protocol do not address Title III teacher English fluency and non-supplanting requirements. Therefore, the State is unable to ensure that all areas of noncompliance are identified and corrected.

Citation:  Section 80.40 of the Education Department General Administrative Regulations (EDGAR) requires grantees to monitor grant and subgrant activities to ensure compliance with applicable Federal requirements.

Section 9304(a) of the ESEA requires that the SEA ensure that (1) programs authorized under the ESEA are administered in accordance with all applicable statutes, regulations, program plans, and applications, and (2) the State will use fiscal control and funds accounting procedures that will ensure the proper disbursement of and accounting for Federal funds.  

Further Action Required:  The MSDE must revise its monitoring procedures and protocol to include Title III teacher English fluency and non-supplanting requirements and disseminate the revised documents to Title III subgrantees.  The MSDE must submit to ED copies of the revised documents and evidence that it has provided the revised documents to Title III subgrantees.
	 Standards, Assessments and Accountability

	Element Number
	Description
	Status
	Page

	Element
1.1
	English Language Proficiency (ELP) Standards
section 3113
	Finding

	5

	Element 1.2
	English Language Proficiency (ELP) Assessment  
sections 3113 and 3116 
	Finding
	6


	Annual Measurable Achievement Objectives (AMAOs)
sections 3122(a)(1)(2)(3) and 1111(b)(2)(B)
	Met Requirements

	N/A
	

	Element 1.4
	Data Collection and Reporting
sections 3121 and 3123; EDGAR 34 CFR 76.731
	Met Requirements
	N/A


Monitoring Area 1:  Standards, Assessments and Accountability
Element 1.1 - ELP Standards: The State provided evidence of a process that complies with section 3113 of the ESEA.

Finding (1): The MSDE revised the State’s ELP standards in September 2009, but has not implemented a process to align the ELP standards to the State’s reading/language arts and mathematics content standards.  The ED team understands that the State plans to adopt the Common Core standards and is considering the impact on the current and future State ELP standards, assessments, and Title III accountability system; however, the State still has an obligation to ensure that its current State ELP standards are aligned to the achievement of the State content standards.
Citation:  Section 3113(b) (2) of the ESEA requires States to establish standards and objectives for raising the level of English proficiency that are derived from the four domains of speaking, listening, reading, and writing, and that are aligned with achievement of the State academic content and student academic achievement standards in reading/language arts and math.
Further Action Required:  The MSDE must develop and submit to ED a plan, including a timeline, which outlines the steps it will take to ensure that the State ELP standards are aligned with the State academic content and student academic achievement standards in reading/language arts and math.
Recommendation: The ED team recommends that the MSDE provide additional guidance to

BCPS to ensure that the LEA’s ESOL curriculum and instruction are aligned with the State ELP standards.  BCPS staff indicated that they need more information and guidance on implementation of the ELP standards and the purpose of the ELP linking tool exemplars.
Element 1.2 – ELP Assessment: The State provided evidence of a process that complies with section 3113 of the ESEA and evidence that an ELP assessment has been administered to all K-12 limited English proficient (LEP) students in the State.  
Finding (1):  The MSDE did not provide evidence of a process to align the current State ELP assessment, LAS Links, to the revised State ELP standards.  The MSDE indicated that the contract with CTB/McGraw-Hill is in its final year and the State must issue a Request for Proposals (RFP) for a new ELP assessment. 

Citation:  Section 3122(a)(3)(ii) of the ESEA requires States to ensure that LEAs use assessments that are valid and reliable assessments of English proficiency consistent with section 1111(b)(7) of ESEA.  Although States may develop their own test or use a commercially developed English language proficiency assessment, in order to ensure adequate assessment validity, they must ensure that any English language assessment that they use is aligned with the English language proficiency standards.  

Further Action Required:  The MSDE must develop and submit to ED a plan, including a timeline, which outlines the steps it will take to implement a process to align the State ELP assessment to the revised ELP standards.  The MSDE may submit a comprehensive plan that addresses this non-compliance issue and the issue identified in Element 1.1 related to alignment of the State’s ELP standards to the State’s reading/language arts and mathematics content standards.

Finding (2): The MSDE has not ensured that its LEAs comply with the State’s policies and procedures related to identification of LEP students and the annual ELP assessment. FCPS is using a locally developed form to ask parents for permission to administer both the ELP assessment for identification/placement and the annual ELP assessment.  This may result in under identification of students needing services and non-compliance with the requirement to annually assess the English proficiency of all LEP students participating in or identified for participation in a language instruction educational program funded under Title III.
Citation:  Section 3113(b)(3)(D) of the ESEA requires States to ensure that Title III subgrantees annually assess the English language proficiency of all LEP children in grades K-12.  

Further Action Required:  The MSDE must develop and provide additional written guidance to Title III subgrantees to ensure that LEAs comply with State policies and procedures for administering the assessment for identification/placement and the annual ELP assessment.  The written guidance must clarify that LEAs do not need to request permission from parents in order to administer the required assessments.  The MSDE must submit to ED evidence that this guidance has been provided to LEAs in the State.
	Instructional Support


	Element Number
	Description
	Status
	Page

	Element

2.1
	State Level Activities

section 3111 (b)(2)
	Met Requirements

	N/A

	Element

2.2
	State Oversight and Review of Local Plans

sections 3116(a) and 3115(c); EDGAR 34 CFR 76.770
	Finding
	7

	Element

2.3


	Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth

sections 3114 and 3115     
	Met Requirements

	N/A

	Element

2.4 
	Private School Participation

section 9501
	Met Requirements
	N/A

	Element 2.5
	Parental Notification and Outreach

section 3302
	Finding
	8


Monitoring Area 2: Instructional Support
Element 2.2 – State Oversight and Review of Local Plans:  The SEA ensures that its LEAs comply with the provision for submitting an application to the SEA (section 3116(a)).
Finding: The MSDE has not ensured through its review and approval procedures for Title III local plans that eligible entities use Title III funds to implement high-quality language instruction educational programs that are based on scientifically based research on teaching LEP students.  Baltimore County Public Schools’ (BCPS) local plan states the following: “Two instructional assistants will be provided for low incidence schools in secondary grades and those cases where parents are not willing to transfer their children to a school with ESOL services.  This intensive language support will improve students’ English proficiency, and will support the general education teachers as they provide accommodations in daily instruction”.   During the on-site review, BCPS confirmed that the two instructional assistants are not certified in ESOL.  The use of uncertified instructional assistants does not meet the requirements in section 3115(c). 
Citation:  Section 3115(c) of Title III requires an eligible entity receiving funds under section 3114(a) to use the funds to increase the English proficiency of limited English proficient children by providing high-quality language instruction educational programs that are based on scientifically based research demonstrating the effectiveness of the programs in increasing the English proficiency and student academic achievement in the core academic subjects.
Further Action Required:   The MSDE must direct BCPS to immediately discontinue using Title III funds for this activity.  The MSDE must require BCPS to amend its Title III local plan to ensure that Title III funds are used only for activities that meet the requirements in section 3115(c).  
Element 2.5 – Parental Notification and Outreach: Parental notification in an understandable format as required under section 3302 for identification and placement and for not meeting the State AMAOs.
Finding (1):  Parental Notification and Outreach

The MSDE has not ensured that the notification to parents of LEP students identified for participation in, or participating in a language instruction educational program supported with Title III funds contains all of the information required in section 3302.  The MSDE sample letter provided by MSDE to its LEAs does not include the information in section 3302(8) pertaining to parental rights.   

Citation:  Section 3302(8) of Title III requires each eligible entity using funds provided under Title III to provide a language education instructional program to provide, not later than 30 days after the beginning of the school year, to provide information pertaining to parental rights that includes written guidance detailing the right that parents have to have their child immediately removed from such program upon their request, the options that parents have to decline to enroll their child in such program or to choose another program or method of instruction, if available, and assisting parents in selecting among various programs and methods of instruction, if more than one program or method is offered by the eligible entity.
Further Action Required:  The MSDE must revise the sample letter to include the information required in section 3302(8), notify Title III subgrantees of the revised notification, and provide  ED with a copy of the revised letter. 
	Fiduciary

	Element Number
	Description
	Status
	Page

	Element

3.1 
	State Allocations, Reallocations and Carryover

section 3111(b); 20 USC 6821(b)(3); sections 3114(a)-(d)
	Finding
	9

	Element

3.2 
	District Allocations, Reallocations and Carryover

section 3115
	Finding

	9

	Element

3.3
	Maintenance of Effort

sections 1120A and 9021
	Finding
	10

	Element

3.4 
	Supplement, Not Supplant – General

section 3115(g)
	Finding
	10

	Element 3.4A
	Supplement, Not Supplant – Assessment

sections 1111(b)(7) and 3113(b)(2)
	Met Requirements
	N/A


Monitoring Area 3:  Fiduciary

Indicator 3.1:  State Allocations, Reallocations and Carryover

Finding:  The MSDE did not demonstrate that it has a system in place to ensure fiscal control and accountability for Title III funds that are to be reserved for administration and funds to be reserved for State-level activities.  This is a repeat finding from the July 21, 2005 Title III monitoring visit.
Citation:  Section 3111(b)(1)(A) of Title III states that “…each State educational agency receiving a Title III formula grant may reserve not more than 5 percent of the agency’s allotment to carry out one or more of the following activities: (A) professional development activities. (B) planning, evaluation, administration and inter-agency coordination. (C) providing technical assistance and other forms of assistance to subgrantees. (D) providing recognition to subgrantees.”  Further, section 3111(b)(3) allows an SEA to use not more than 60 percent of the above reserved amount or $175,000, whichever is greater, for the planning and administrative costs associated with section 3111 (b)(1-2).  
Further  Action Required: The MSDE must provide a system print-out of the Title III budget showing the amounts reserved for allowed State-level activities under section 3111(b)(1)(A) and amounts reserved for planning and administration under section 3111(b)(1-2) for the current year. MSDE must ensure that it will annually develop a budget for its Title III State-level reservations. 
Element 3.2 – District Allocations, Reallocations and Carryover: The SEA ensures that its LEAs comply with the provisions related to LEA use of funds under section 3115 of the ESEA.
Finding:  During interviews with staff at both LEAs, it was determined that LEA staff believed the period of availability for Title III funds is 24 months.  The 24-month period of availability is also printed on grant awards issued by MSDE to its LEAs.  

Citation:  Under the “Tydings Amendment,” §421(b) of the General Education Provisions Act (20 U.S.C. §1225(b)), any funds not obligated and expended during the period for which they were awarded become carryover funds and may be obligated and expended during the succeeding fiscal year.  Any such carryover funds must be obligated and expended in accordance with the Federal statutory and regulatory provisions in effect during the period in which such funds are to be expended.  For grants that are forward-funded, grantees can have up to 27 months to obligate appropriated funds beginning as early as July 1 of the Federal fiscal year (EDGAR 76.703(b)(3)(ii)).

Further Action Required:  The MSDE must ensure all Title III grant awards it issues to LEAs reflect a funding period of 27 months rather than 24 months.  MSDE must immediately inform in writing all LEAs that receive Title III funds that the period of availability for Title III funds is 27 months.  MSDE must provide ED with a copy of the written communication informing its LEAs of the 27-month period of availability for Title III funds.  
Element 3.3 - Maintenance of Effort:  The SEA ensures that the LEAs comply with the procedures for ensuring maintenance of effort (MOE) as outlined in section 9521 of the ESEA.
Finding:  During interviews with MSDE staff, it was determined that MSDE included Federal Impact Aid funds in making maintenance of effort determinations for LEAs.  

Citation:  34 C.F.R. 299.5(d) states that: (1) In determining an LEA's maintenance of effort compliance, the SEA shall consider only the LEA's expenditures from State and local funds for free public education. These include expenditures for administration, instruction, attendance and health services, pupil transportation services, operation and maintenance of plant, fixed charges, and net expenditures to cover deficits for food services and student body activities.  (2) The SEA may not consider the following expenditures in determining an LEA's maintenance of effort compliance: (i) Any expenditures for community services, capital outlay, debt service or supplemental expenses made as a result of a presidentially declared disaster; and  (ii) Any expenditures made from funds provided by the Federal Government.

Further Action Required:  The MSDE must provide evidence that Federal fiscal year (FY) 2009 maintenance of effort determinations have been re-calculated excluding all federal funds for the second preceding year (FY 2007) and the comparison year (FY 2006).

Element 3.4 - Supplement, Not Supplant – General:  The SEA ensures that the LEA complies with the provision related to supplement, not supplant under section 3115(g) of the ESEA.

Finding:  The MSDE has not ensured that its LEAs comply with Title III supplement, not supplant requirements.  BCPS is using Title III paid staff to teach classes that are part of the core language instruction educational program.  During the on-site review, a Title III paid teacher stated that she teaches one class of five to six students per day at a school that is not assigned English for Speakers of Other Languages (ESOL) teacher due to the small number of limited English proficient students.

In addition, BCPS’ use of Title III funds to pay instructional assistants who provide language support for secondary LEP students in low incidence schools and for those students whose parents are not willing to transfer their children to a school with ESOL services constitutes a violation of the supplement, not supplant requirements.
Citation:  Section 3115(g) of ESEA as amended states that Title III funds shall be used to supplement the level of Federal, State, and local public funds that, in the absence of such availability, would have expended for programs for limited English proficient children and immigrant children and youth and in no case to supplant such Federal, State and local public funds.  

Further Action Required:  The MSDE must ensure that BCPS discontinues immediately using staff paid with Title III funds to provide core language instruction to students.  MSDE must also provide evidence to ED that the BCPS Title III program is reimbursed for the amount of the teacher’s and instructional assistants’ salaries that were paid with Title III funds while the these staff members provided core language instruction to limited English proficient students.  Since the teacher had other duties aside from teaching, we seek reimbursement of the BCPS Title III program only for the time the teacher spent teaching students at Patterson High School.   
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