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OFFICE OF POSTSECONDARY EDUCATION

THE ASSISTANT SECRETARY

March 15, 2012
Honorable John R. Kasich

Governor

State of Ohio 

77 South High Street, 30th Floor

Columbus, OH  43215-6117

Dear Governor Kasich:
Thank you for your letter of November 22, 2011, in which you requested that the U.S. Department of Education (the Department) reconsider its September 22, 2011, decision to deny the State of Ohio’s request for a waiver of the maintenance of effort requirements of section 137 of the Higher Education Act of 1965, as amended (HEA).  We appreciate the time that State staff took to compile the information provided in support of Ohio’s request (provided in letters of September 28, October 21, and November 1, 2011, and in conference calls on September 27, October 20, and December 19, 2011).
In the State’s original waiver request of June 21, 2011, and in supplemental information provided to support that request, the State provided data indicating that, in State fiscal year (SFY) 2010, the State made available $1,792,989,312 in support of public institutions of higher education, $77,971,917 less than it did, on average, during the preceding five year period (SFY 2005 – SFY 2009) – a reduction of 4.17 percent.  In that same year, the State made available $42,612,117 in support for financial aid for students attending private institutions of higher education, $45,595,894 less than it did, on average, during the preceding five year period – a reduction of 51.69 percent.  In SFY 2010, Ohio’s total State revenues declined by 11.01 percent, and appropriations decreased by 12.26 percent from the preceding five year period.  Additionally, initial data from the State indicated that total State revenues exceeded total State appropriations by $808,898,667 in that year, a substantial amount relative to the size of the State’s overall budget.  Based on this analysis, the Department denied the State’s request for a waiver under section 137(c) of the HEA.
In a letter dated September 28, 2011, Jim Petro, Chancellor of the Ohio Board of Regents, indicated that the State’s initial data submission did not take into account encumbrances on State appropriations, transfers out of the General Revenue Fund (GRF), and Ohio Revised Code (ORC) Section 131.44, which requires an ending GRF balance equal to one half of one percent of the current fiscal year’s revenue.  In a letter on October 21, 2011, the State submitted data to support these claims.  This supplemental information indicated that the GRF had revenues in SFY 2010 totaling $18,785,994,488.55, which included beginning cash balances, tax and non-tax receipts, and transfers into the GRF.  The State also provided data indicating that the State had SFY 2010 expenditures totaling $17,242,601,332.79, further encumbrances of $371,280,139, and transfers out of the GRF totaling $1,032,991,888.45.

In follow-up conference calls with the Department, Ohio indicated that the $371.3 million in encumbrances resulted from contractual and other obligations undertaken in SFY 2010 with spending authority provided in SFY 2010 appropriations, but which were not actually expended in that year.  Consistent with the statute’s language concerning funds “provided” in a particular year, the Department analyzes total State appropriations, not expenditures.  These encumbrances were SFY 2010 appropriations and, as such, should have been initially included in the State’s data submissions.  The Department now will include these funds in its analysis to provide a more accurate picture of the State’s financial situation in SFY 2010. 

The State also provided data indicating that the transfers out of the General Revenue Fund fell into two distinct categories:  $971.3 million in transfers for tangible personal property tax replacement transfers to the State’s local governments and school districts, and $61.6 million in transfers to non-GRF funds.  The Department recognizes that these transfers both represent constraints that existed prior to the start of the fiscal year and decisions that were made in the appropriations process regarding State priorities.  They apparently did not represent end-of-year decisions regarding dispensation of surplus funds, nor is the State requesting that the Department not consider these funds in its analysis.  Rather, the State is requesting that the Department take into consideration that the State made decisions regarding the appropriation of its funds and has provided these data to provide a more complete picture of the State finances.  As such, the Department is including these funds in its analysis.
Data from the State indicate an ending GRF cash balance of $139,121,128.31 in SFY 2010.  However, ORC 131.44 required an ending GRF cash balance of $124,751,462.44 in that year, resulting in only $14,369,665.87 in “surplus” funds available for appropriation.  We have thoroughly reviewed all of the information provided in the State’s submissions and have determined that the State did not realize a surplus of $808 million in SFY 2010.  Accordingly, we have excluded this initial finding from our evaluation of the State’s waiver request.

As noted above, the State’s initial waiver request indicated that total State revenues in SFY 2010 were 11.0 percent less than the prior five-year average and total State appropriations were 12.3 percent less than the prior five-year average.  That same year, State support for public institutions of higher education decreased by 4.2 percent and support for financial aid for students attending private institutions of higher education decreased by 51.7 percent.  In considering all of this information, the Department recognizes that the State of Ohio faced a difficult financial situation in SFY 2010 that necessitated reductions in appropriations.  However, we also note that reductions in support for financial aid for students attending private institutions, and reductions in support for overall financial aid, decreased approximately four times as much as other appropriations State-wide.  As such, we have determined that it would not be equitable to grant the State a waiver of the maintenance of effort requirements in section 137 of the HEA.  
Since Ohio has not met the requirements of section 137(a) of the HEA nor received a waiver of those requirements, the State will not receive its Federal fiscal year (FFY) 2011 award under the College Access Challenge Grants (CACG) Program.  If, in accordance with section 137(d) of the HEA, the State makes significant efforts to correct the violation, the Department will allow the State to receive its FFY 2011 award under the CACG Program.

The Department has determined that, in order to make significant efforts to correct the violation, the State must make available an additional $34,780,403 in financial aid for students attending private institutions of higher education.  This is the amount of funds that would bring the State’s reductions to aid for students attending private institutions of higher education in line with reductions to overall appropriations.  As outlined in the Department’s September 22, 2011, letter, if the State submits an assurance, signed by you, of its intent to provide additional financial support by April 13, 2012, the Department will continue to hold the State’s FFY 2011 funding under the CACG Program until September 30, 2012.  The State will be permitted to draw down these funds when it provides evidence that additional support has been provided.  If no assurance is received from the State by April 13, 2012, the Department will de-obligate FFY 2011 CACG funds.  However, the State may reapply for CACG funding in FFY 2012.

If you have additional questions or concerns regarding the maintenance of effort waiver process, you may contact Dr. Debra Saunders-White, Deputy Assistant Secretary for Higher Education Programs, at 202-219-7027 or debra.saunders-white@ed.gov.
Sincerely,







/s/






Eduardo M. Ochoa
cc:  
Mr. Charles Shahid, Director, College Access Programs, Ohio Board of Regents

Mr. Carlos Bing, Assistant Director, College Access Programs, Ohio Board of Regents


Mr. Jim Petro, Chancellor, Ohio Board of Regents

