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OFFICE OF POSTSECONDARY EDUCATION

THE ASSISTANT SECRETARY

December 16, 2011

Dr. Magdalena Martinez
Assistant Vice Chancellor for Academic 

  And Student Affairs

Nevada System of Higher Education
5550 W. Flamingo, Ste. A-2

Las Vegas, NV  89103

Dear Dr. Martinez: 

Thank you for the letters of October 11 and October 21, 2011, in which the State of Nevada (the State) provided additional information in support of its’ request that the U.S. Department of Education (the Department) reconsider its September 22, 2011 decision to deny the State’s request for a waiver of the maintenance of effort requirements in section 137 of the Higher Education Act of 1965, as amended (HEA).  We appreciate the time staff took to compile this information and its responsiveness to the Department’s concerns.  
In the State’s original waiver request of September 6, 2011, and in supplemental information to support that request, the State provided data indicating that, in State fiscal year (SFY) 2010, the State provided $577,557,993 in financial support for public institutions of higher education in the State, $1,832,812 less than the amount it provided, on average, during the preceding five year period (SFY 2005 – SFY 2009) – a reduction of 0.32 percent.  Additionally, data from the State indicated that, in that same year, the State had a 2.0 percent increase in revenues over the preceding five year average.  As such, the Department determined that it would not be equitable to grant a waiver of the maintenance of effort requirements because the State did not experience an exceptional or uncontrollable circumstance, such as a natural disaster or a precipitous and unforeseen decline in the financial resources of the State, in SFY 2010, that prevented it from maintaining State financial support for higher education. 

In its letter of October 11, 2011, the State indicated that its initial data submission did not include all sources of revenue available for appropriation in the General Fund and submitted revised revenue data to “reflect all sources of revenue, including fees and taxes, transfer from the State’s rainy day fund, as well as fund sweeps and temporary tax increases authorized by the State Legislature during the 26th Special Session.”  These revised revenue data indicate that the State experienced a 3.1 percent decrease in financial resources in SFY 2010 compared to the prior five-year average.  However, the data submitted by the State also indicated that the financial resources available to the State for appropriation in SFY 2010 exceeded total appropriations by $96,786,757, a substantial “surplus” relative to the size of Nevada’s overall budget.
_______________________________

1 This total includes $184,778,621 in State Fiscal Stabilization Funds that the State requested to count as State Funds for the purposes of meeting the requirements of section 137 of the HEA.

In a conference call on October 20, 2011 and in a letter dated October 21, 2011, the State indicated that Nevada budgets on a biennial basis and that, as of the end of SFY 2010, the State projected a net deficit in SFY 2011 of $99,794,465.  Therefore, the State carried the $96,787,757 “surplus” from SFY 2010 into SFY 2011 to offset deficits in that year.  As such, the Department has not considered this “surplus” in its waiver determination.

Given that the State experienced a reduction in total financial resources of 3.1 percent in SFY 2010 and reduced total appropriations by 5.1 percent while only reducing support for public institutions of higher education by 0.3 percent, the Department has determined that it would be equitable to grant a waiver of the maintenance of effort requirements in section 137 of the HEA for SFY 2010.  Therefore, the Department will allow the State of Nevada to draw down its Federal fiscal year 2011 award under the College Access Challenge Grant Program.

The Department appreciates Nevada’s efforts to resolve its maintenance of effort.  We look forward to working with you to increase college access and success for underprivileged students.








Sincerely,







             /s/







Eduardo M. Ochoa
