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OFFICE OF POSTSECONDARY EDUCATION

THE ASSISTANT SECRETARY

September 22, 2011

Dr. Magdalena Martinez
Assistant Vice Chancellor for Academic 

  And Student Affairs

Nevada System of Higher Education
5550 W. Flamingo Ste. A-2

Las Vegas, NV  89103

Dear Dr. Martinez:
This letter is in response to your September 6, 2011 letter (supplemented by additional information provided on July 28, August 26, and September 12, 2011) in which the State of Nevada requested a waiver of the maintenance of effort requirements related to State support for higher education under section 137 of the Higher Education Act of 1965, as amended (HEA), 20 U.S.C. §1015f.  We appreciate the time taken to provide the initial and supplemental information.

Under section 137(a) of the HEA, a State must provide support for higher education in an amount equal to or greater than the average amount provided over the prior five fiscal years for both (a) public institutions of higher education (excluding capital expenses and research and development costs) and (b) private institutions of higher education (as measured by financial aid/scholarships for students attending private colleges).  A State that does not meet these requirements may not receive funds under the College Access Challenge Grant (CACG) Program authorized by section 781 of the HEA, 20 U.S.C. §1141.  The Department is permitted to waive these requirements for a State, for one fiscal year at a time, if it is determined that granting a waiver would be equitable due to exceptional or uncontrollable circumstances, such as a natural disaster or a precipitous and unforeseen decline in the financial resources of the State.  However, we execute this waiver authority carefully and reluctantly, given the importance we place on maintaining State fiscal support for higher education.
Nevada has provided data indicating that the State provided $577,557,993 in State support for public institutions of higher education in State fiscal year (SFY) 2010
, which was $1,832,812 less than the average amount it provided over the preceding five State fiscal years (SFY 2005 – SFY 2009) – a reduction of 0.32 percent.  The State indicated that it does not make financial aid available to students attending private institutions of higher education in the State.  Nevada’s total State revenues increased by 2.00 percent and total State appropriations decreased by 4.53 percent in SFY 2010 from the prior five-year average. 
In considering all of the information provided by the State, we have determined that the State did not face an exceptional or uncontrollable circumstance in SFY 2010 that prevented it from meeting its obligations under section 137(a) of the HEA.  Accordingly, we have determined that it would not be equitable to grant a waiver under section 137(c) of the HEA.

When a State fails to maintain State financial support at the level required by law, section 137(d) of the HEA directs that the “Secretary shall withhold…any amount that would otherwise be available to the State…until such State has made significant efforts to correct the violation.”  At this time, Delaware cannot receive an award for Federal fiscal year (FFY) 2011 under the CACG program because it has not met the maintenance of effort requirements nor received a waiver of those requirements.  However, should the State make significant efforts to correct the violation, the Department will allow the State to receive its full FFY 2011 award in the CACG Program.

Because we have determined that the State did not face an exceptional or uncontrollable circumstance in SFY 2010 that prevented it from maintaining its required level of support under section 137(a) of the HEA, the Department had determined that the State must make an additional $1,832,812 available in support for public institutions of higher education (exclusive of capital expenditures and research and development costs) – the amount need to fully restore State reductions in support for higher education in SFY 2010 – to meet the standard of “significant efforts” set out in the HEA.   If Nevada makes these additional funds available, these funds would be counted as SFY 2010 for purposes of calculating the State’s future maintenance of effort obligations in future years under the HEA.
The Department understands that the State may need additional time to make these funds available.  As such, if the State submits an assurance, signed by the Governor, of its intent to provide such support within 12 months, the Department will grant the State a year to provide this additional support.  If the Department receives such an assurance by September 26, 2011, the Department will obligate the State’s FFY 2011 CACG award but place a hold on drawdown of the funds until the State provides the Department with evidence that the additional support has been provided.  If no assurance is provided, the Department will not obligate the State’s FFY 2011 CACG award and the State may reapply for CACG funding in FFY 2012, at which time the State will need to provide evidence that it has met the maintenance of effort obligations under section 137(a) of the HEA for SFY 2011. 

The Department retains the right to conduct an audit or otherwise review the State’s records pertaining to prior CACG awards.  Therefore, the State must retain all records relating to the maintenance of effort requirement and the CACG awards as required by 34 C.F.R. §80.42.  
If you have questions regarding this information, you may contact the CACG Program Manager, Karmon Simms-Coates, at 202-502-7807 or karmon.simms-coates@ed.gov.






Sincerely,







    /s/

Eduardo M. Ochoa
� The total support for public institutions of higher education in SFY 2010 includes $392,779,372 in State funds and $184,778,621 in State Fiscal Stabilization Funds that the State requested to count as State funds for the purposes of meeting the requirements of section 137 of the HEA.  The Department granted that request and those funds are counted as State funds herein.





