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OFFICE OF POSTSECONDARY EDUCATION

THE ASSISTANT SECRETARY

February 22, 2012

Mr. Michael P. Flanagan

Superintendent of Public Instruction

Michigan Department of Education

808 West Allegan Street

P.O. Box 30008

Lansing, MI  48909
Dear Mr. Flanagan:

Thank you for your letter of September 21, 2011, and other correspondence regarding the U.S. Department of Education’s (the Department’s) denial of Michigan’s request for a waiver of the maintenance of effort requirements under section 137 of the Higher Education Act of 1965, as amended (HEA) and requesting that the Department reconsider that decision.  We appreciate the efforts of the State and its staff to work with the Department to resolve this issue.  We have considered the information provided by you or members of your staff by letter on September 28 and November 23, 2011, and in conference calls on September 20 and October 27, 2011.
As discussed in our letter of September 8, 2011, in State fiscal year (SFY) 2010, Michigan’s support for public institutions of higher education declined by 6.35 percent from the preceding 
five-year average, and its support for private institutions of higher education declined by 100 percent – since no State funds were made available for students attending private institutions of higher education.  In addition, State support for “general use” financial aid declined by 99.15 percent.  The Department recognizes that the State faced a difficult financial situation in SFY 2010; however, a waiver could not be granted because Michigan’s own data indicate that reductions in support for public institutions of higher education (reduced 6.35 percent) and for financial aid for students attending private institutions of higher education (reduced 100 percent) were greater than the overall decline in State revenues (reduced 5.52 percent) and State appropriations (reduced 5.02 percent) from the preceding five-year averages.  Your letter of November 23, 2011, and earlier communications did not provide any information to contradict the facts presented by the Department in its letter of September 8.
However, your letter did present additional information on several issues, including the State’s economic crisis, the Department’s application of the proportionality test (i.e., equitability), the use of State Fiscal Stabilization Funds (SFSF), and the use of Temporary Assistance to Needy Families (TANF) Block Grant funds.

While we are sensitive to the economic factors outlined in your letter, including the increase in unemployment across the State and the bankruptcies of two of the State’s largest employers, the reductions in State revenues were taken into account in our initial analysis.  As noted above, the Department recognizes that the State faced a difficult financial situation in SFY 2010 – with total State revenues decreasing by 5.52 percent from the prior five-year average (and 0.30 percent from the prior year) – and stated that fact in our letter of September 8.  

Your November 23 letter notes that “…Michigan was simply unable to maintain higher education spending in FY 2010 at the level that had prevailed in the state over the preceding five years.”  The Department recognizes that, when State revenues decline, it may be necessary to reduce support for certain beneficiaries of State support.  However, consistent with the statute, the Department’s waiver evaluation process requires that any reductions in support for higher education be equitable; that is, reductions in support for higher education must be no greater than reductions in the overall State budget.  You also noted concerns that, at the time the SFY 2010 budget was adopted by the State of Michigan, “(The Department) had not developed nor articulated the…test that is currently being used to evaluate waiver requests,” and that “Michigan met its own proportionality test by maintaining total spending on education at the same 45.2 percent share of total state spending that had prevailed in the preceding five years.”

The proportionality test used by the Department is consistent with the discretion afforded to the Department by section 137 of the HEA in determining whether granting a waiver would be “equitable.”  The State’s 100 percent reduction in State support for financial aid for students attending private institutions of higher education and its 99.15 percent reduction in State support for “general use” financial aid do not meet the Department’s proportionality test since overall State appropriations only decreased by 5.02 percent from the preceding five-year average.    

You also note that “Michigan committed $68,238,000 in SFSF resources to higher education spending in FY 2010.”  As discussed with members of your staff on conference calls on both September 20 and October 27, these funds were included in the State’s earlier data submissions and, thus, were factored into the Department’s decision outlined in our September 8 letter.  Your letter indicates that this funding made the reduction in State support to public institutions of higher education 2.54 percent, but data from the State indicate a 6.35 percent reduction.  The State was given the opportunity to provide additional data on State support for institutions of higher education, but has yet to supply such data to the Department.  Therefore, we have no basis to revise our initial finding that Michigan reduced its support for public institutions of higher education in Michigan by 6.35 percent.
Your letter also raises concerns about the Department’s consideration of the State’s use of Federal TANF funds made available under the Personal Responsibility and Work Opportunity Reconciliation Act of 1996, as amended.  The State has previously noted that “State funds for all [financial aid] programs…began to be replaced by federal Temporary Assistance for Needy Families (TANF) funds starting in FY08.  State expenditures for all programs…therefore, are actually sharply reduced for FY08 and FY09, and zero for FY10.”  But, as the State notes, TANF funds are Federal funds, and, as such, they are ineligible to be counted toward the State’s maintenance of effort requirements in the HEA.  We appreciate that the State believes that it made financial aid a priority despite the State’s fiscal constraints; however, we cannot allow the State to supplant dollars previously provided by Michigan with TANF funds provided by the Federal government and count those funds as State support for higher education.
Because we cannot count Federal TANF dollars as State support for higher education, we considered only State-provided funds for financial aid.  According to the information provided by Michigan, the State made $1 million available from State sources for financial aid in SFY 2010, none of which was appropriated to the State’s Tuition Grant Program for students attending private institutions of higher education.  This is compared to $154 million made available, on average, during the preceding five State fiscal years—$36.4 million of which was appropriated to the State’s Tuition Grant Program.  Therefore, our analysis concluded that the State reduced financial aid for students attending private institutions by 100 percent and overall student aid by 99.15 percent—reductions that do not meet the proportionality test in light of a 5.02 percent decline in overall appropriations over the same period. 
In summary, the Department has thoroughly reviewed all of the information provided in your correspondence and has determined that there is no basis to change our decision to deny Michigan’s request for a waiver of the maintenance of effort requirements of section 137 of the HEA.  As such, the findings in our letter of September 8, 2011, stand.  

Because Michigan failed to meet the maintenance of effort requirements of section 137(a) of the HEA and has not received a waiver of those requirements, the State will not receive its Federal fiscal year (FFY) 2011 award under the College Access Challenge Grant (CACG) Program.  If, in accordance with section 137(d) of the HEA, the State makes significant efforts to correct the violation, the Department will allow the State to receive its FFY 2011 award under the CACG Program.  The Department has determined that Michigan must make available an additional $23,881,200 in support for public institutions of higher education (exclusive of capital expenditures and research and development costs) and $34,595,487 in support for financial aid for students attending private institutions of higher education to receive its FFY 2011 award under the CACG Program.  
As outlined in the Department’s September 8, 2011, letter, if the State submits an assurance, signed by the Governor, of its intent to provide this additional financial support, the Department will continue to hold the State’s FFY 2011 funding under the CACG Program until 
September 30, 2012.  The State will be permitted to draw down these funds when it provides acceptable evidence that additional support has been provided.  If no assurance is received from the State by March 15, 2012, the Department will de-obligate FFY 2011 CACG funds.  Regardless of whether the State submits an assurance or not, the State may reapply for CACG funding in FFY 2012.

If you have additional questions or concerns regarding the maintenance of effort waiver process, you may contact Dr. Debra Saunders-White, Deputy Assistant Secretary for Higher Education Programs, at 202-219-7027 or debra.saunders-white@ed.gov.






Sincerely,







/s/






Eduardo M. Ochoa
cc:  Ms. Mary Ann Chartrand, Michigan Department of Education, Office of Grants
       Coordination & School Support
