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OFFICE OF POSTSECONDARY EDUCATION

THE ASSISTANT SECRETARY

September 2, 2011

Ms. Teresa Lubbers
Commissioner

Indiana Commission for Higher Education

101 W. Ohio Street, Suite 550

Indianapolis, IN  46204

Dear Ms. Lubbers:
This letter is in response to your letter dated June 14, 2011 in which the State of Indiana requested a waiver of the maintenance of effort requirements related to State support for higher education under section 137 of the Higher Education Act of 1965, as amended (HEA), 20 U.S.C. §1015f.  We appreciate the time your staff took to provide the information.

Under section 137(a) of the HEA, a State must provide support for higher education that is equal to or greater than the average amount provided over the prior five fiscal years for both (a) public institutions of higher education (excluding capital expenses and research and development costs) and (b) private institutions of higher education (as measured by financial aid/scholarships for students attending private colleges).  States that do not meet these requirements may not receive funds under the College Access Challenge Grant (CACG) Program authorized by section 781 of the HEA, 20 U.S.C. §1141.  The Department is permitted to waive these requirements for a State, for one fiscal year at a time, if it is determined that granting a waiver would be equitable due to exceptional or uncontrollable circumstances, such as a natural disaster or a precipitous and unforeseen decline in the financial resources of the State.  However, we execute this waiver authority carefully and reluctantly, given the importance we place on maintaining State fiscal support for higher education.  
Indiana provided data indicating that total State revenue decreased by 1.70 percent in State fiscal year (SFY) 2010 from the preceding five-year average.  In that same year, State support for public institutions of higher education increased by $80,900,000 over the preceding five-year average – an increase of 5.99 percent.  As indicated in the request, the State reduced financial support for private institutions of higher education by $12,080,000 in SFY 2010 compared to the preceding five-year average (SFY 2005-SFY 2009) – a reduction of 16.13 percent.  The State also indicated that financial aid awards are made based on student eligibility with no consideration of the type of institution (public or private) that the student attends.  Therefore, Indiana only controls the overall appropriation for student financial aid and has no control over whether the funds are used to attend a public versus a private institution.  Data from the State indicate that the overall appropriation for student financial aid increased by $43.3 million in SFY 2010 over the preceding five-year average – an increase of 19.7 percent.  
In considering all of the information provided by the State, we believe that the State’s failure to meet the maintenance of effort requirement for private institutions is due to an “uncontrollable circumstance”—namely, the State’s inability to control the distribution of financial aid funds between public and private institutions.  Therefore, we have determined that it would be equitable to grant a waiver of the requirements of section 137(a) of the HEA for FY 2010.  Accordingly, the Department will provide Indiana with its full FFY 2011 award under the CACG program.
The Department retains the right to conduct an audit or otherwise review your records pertaining to all CACG awards.  Therefore, the State must retain all records relating to the maintenance of effort requirements and the CACG awards as required by 34 C.F.R. §80.42.  
We appreciate your commitment to higher education and look forward to continued collaboration on its behalf.  If you have questions regarding this letter or any information herein, you may contact the CACG Program Manager, Karmon Simms-Coates, at 202-502-7807 or karmon.simms-coates@ed.gov.






Sincerely,






/s/






Eduardo M. Ochoa

