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OFFICE OF POSTSECONDARY EDUCATION

THE ASSISTANT SECRETARY

February 9, 2012
Dr. Thomas R. Bice
State Superintendent of Education

Alabama Department of Education
Gordon Persons Building
P.O. Box 302101

Montgomery, AL 36130-2101
Dear Dr. Bice:

Thank you for the State’s letter of September 23, 2011 (supplemented by additional information on September 26, October 12, October 13, and November 15, 2011), in which the State of Alabama provided information in support of its request that the U.S. Department of Education (the Department) reconsider its September 8, 2011 decision to deny the State’s request for a waiver of the maintenance of effort requirements in section 137 of the Higher Education Act of 1965, as amended (HEA).  We appreciate the time staff took to compile this information and its responsiveness to the Department’s concerns.

In the State’s original waiver request of May 31, 2011, and in supplemental information provided to support that request, the State provided data indicating that, in State fiscal year (SFY) 2010, the State made available $1,276,807,446 in support for public institutions of higher education, $158,154,763 less than it did, on average, during the preceding five year period (SFY 2005 – SFY 2009) – a reduction of 11.02 percent.  In that year, Alabama’s total State revenues decreased by 9.12 percent and total State appropriations decreased by only 8.44 percent.  Based on this analysis, the Department denied the State’s request for a waiver under section 137(c) of the HEA.

In conference calls on September 22, 23, and 26, 2011, and in the State’s letter of September 26, 2011, the State raised concerns with the Department’s analysis.  Specifically, the State indicated that (1) the General Fund was unavailable to be expended on education and, therefore, should have been excluded from the Department’s analysis, (2) the reductions in State support were the result of mid-year pro-rations in appropriations as a result of the April 2010 oil spill in the Gulf of Mexico, which were not taken into account by the Department, and (3) K-12 spending was unable to absorb reductions in funding because of the disproportionately large share of the appropriation that funds teacher salaries.  Furthermore, in a conference call on November 7, 2011 and in the State’s letter of November 15, 2011, the State requested that the Department exclude required local matching funds in the State’s Foundation Program from its analysis, as these are not State revenues.
The Department notes that the State of Alabama has two major, and separate, funds that it uses to finance the majority of State activities – the General Fund and Education Trust Fund.  While the State indicates that the General Fund is separate from the Education Trust Fund and unavailable for expenditures on education, the Department notes that, in the State’s calculation of its support for higher education in its letter of November 15, 2011, the State includes support from the General Fund to the Alabama University System and Montevallo University in SFY 2006 and SFY 2007.  As such, because the State has used funds from the General Fund in its calculation of State support, the Department has determined that it is appropriate to include the General Fund in its analysis of State financial resources. The Department’s position is that all resources available to the State must be considered in determining whether the State faced circumstances that prevented it from maintaining effort, regardless of whether the State would prefer to rely, as a matter of policy, or has relied, as matter of practice, on a more limited source of revenue to fund higher education.
The State further argued that reductions in support for higher education were the result of mid-year pro-rations of the Education Trust Fund (ETF) caused, in part, by the oil spill in the Gulf of Mexico in April 2010.  The State’s letter of September 26, 2011 includes information on five separate pro-rations of the ETF, four of which occurred during the time period under consideration for this waiver request (SFY 2005 – SFY 2010).  Those pro-rations occurred in December 2008, July 2009, September 2009, and September 2010.  Only the September 2009 and September 2010 pro-rations affected appropriations in SFY 2010.  The September 2009 pro-ration, before SFY 2010 began on October 1, 2009, reduced State appropriations for the ETF by 7.5 percent.  The September 2010 pro-ration expanded this reduction to 9.5 percent.  The Department recognizes that the State faced difficult financial circumstances in SFY 2010 that necessitated a reduction in appropriations, but the State has failed to establish that it – at any time prior to these pro-rations – made sufficient funds available to meet the requirements of section 137(a) of the HEA or that it had treated higher education equitably in the budget process.    
The State also noted that, because 87.9 percent of the State appropriation for K-12 education was expended for salaries and benefits, K-12 education was less able to absorb reductions in funding during the State budget process.  The State argues that “higher education operates under a different system and has more flexibility.”  However, the HEA statutory requirement for States to maintain effort does not allow for reductions in spending where it can be argued that cuts in spending for higher education could be more readily absorbed than cuts in other programs.  The key question is whether the State had the financial capacity to maintain support for higher education, and whether the State accorded higher education equitable treatment in the budget process, not whether one program or another was more able to absorb reductions in funding.
Finally, the State asked the Department to deduct required local matching funds from the State’s Foundation Program from its calculations of State financial resources.  Data from the State indicate that revenues from these funds increased 41 percent from SFY 2005 to SFY 2010.  In a conference call on November 7, the State indicated that local jurisdictions are required to assess property taxes of at least a minimum millage.  While these funds are assessed locally, they are appropriated by the State.  Furthermore, the State’s required contribution to the Foundation Program decreases as local revenues increase.  As such, ignoring these funds in our analysis would give a distorted picture of the State’s financial resources.  
Furthermore, the State included these funds in its calculation of State support for special education and related services and in its statement of financial resources in its request for a waiver of the maintenance of effort requirements under the Individuals with Disabilities Education Act, as amended (IDEA).  Therefore, we believe that it would be inappropriate to ignore these funds in our analysis of the State’s financial resources in this waiver request.

The Department has thoroughly reviewed all of the information provided in your letters and has determined that there is no basis to change our decision to deny Alabama’s request of a waiver of the maintenance of effort requirements of section 137 of the HEA.  As such, the findings in our letter of September 8, 2011 stand.  

Since Alabama failed to meet the maintenance of effort requirements in section 137(a) of the HEA and has not received a waiver of those requirements, the State will not receive its FFY 2011 award under the College Access Challenge Grant (CACG) Program.  If, in accordance with section 137(d) of the HEA, the State makes significant efforts to correct the violation, the Department will allow the State to receive its FFY 2011 award under the CACG Program.  The Department has determined that Alabama must make available an additional $36,973,475 in support for public institutions of higher education (exclusive of capital expenditures and research and development costs) in order to meet this standard.  
Moreover, as outlined in the Department’s September 8, 2011 letter, if the State submits an assurance, signed by the Governor, of its intent to provide additional financial support, the Department will continue to hold the State’s FFY 2011 funding under the CACG Program until September 30, 2012.  The State will be permitted to draw down these funds when it provides acceptable evidence that additional support has been provided.  If no assurance is received from the State by March 15, 2012, the Department will de-obligate FFY 2011 CACG funds and the State may reapply for CACG funding in FFY 2012.
If you have questions regarding this information, you may contact Dr. Debra Saunders-White, Deputy Assistant Secretary for Higher Education Programs, at 202-219-7027 or debra.saunders-white@ed.gov.







Sincerely,








      /s/







Eduardo M. Ochoa
cc:  Dr. Craig Pouncey, Alabama Department of Education, Deputy State Superintendent of Education, Division of Administrative and Financial Services

