Proposed RegulationS on 

Modified Achievement Standards

(December 15, 2005)

SUMMARY

Background

In April 2005, the secretary announced that the Department would propose regulations permitting states to develop modified achievement standards and assessments based on those standards for certain students with disabilities.  These assessments would be for students with disabilities who do not have the most significant cognitive disabilities and for whom assessments based on alternate achievement standards would be inappropriate.  The Department published a Notice of Proposed Rulemaking (NPRM) on this topic in the Federal Register on Dec. 15, 2005.  A copy of the proposed regulations has been posted on the Department’s Web site at http://www.ed.gov/legislation/FedRegister/proprule/2005-4/121505a.pdf.  State and local educators, teachers, parents and interested parties are encouraged to submit their comments; the deadline for receiving those comments is Feb. 28, 2006.  The following set of questions and answers summarizes the major provisions of the proposed regulation.

1.  Why is the Department permitting states to develop modified achievement standards and assessments based on those standards?

Information accumulated from the experiences of many states, as well as recent research, indicates that there is a group of students with disabilities whose progress in response to high-quality instruction, including special education and related services designed to address the students’ individual needs, is such that these students are not likely to achieve grade-level proficiency within the school year covered by their Individualized Education Programs (IEP).  Therefore it is appropriate for states to develop and implement modified achievement standards for this limited group of students.

2.  What are modified achievement standards?

These proposed regulations would permit states to develop modified academic achievement standards to assess this group of students with disabilities.  The regulations would set parameters for those modified achievement standards and for how states are to develop them (§200.1(e)(1)).  Those parameters ensure that the modified achievement standards are significantly more rigorous than alternate achievement standards and that the standards:

· Are aligned with the state’s academic content standards for the grade in which the student is enrolled;

· Provide access to a grade-level curriculum; and

· Do not preclude the student from earning a regular high-school diploma.

3.  How may assessment scores based on modified achievement standards be included in Adequate Yearly Progress (AYP) determinations?

Under the proposed regulations, states and local education agencies (LEAs) would be permitted to include in AYP determinations the proficient and advanced scores from assessments based on modified achievement standards, subject to a cap at the district and state levels based on the total number of students assessed (§200.13(c)(2)(ii)).  The best available research and data indicate that 2.0 percent of students assessed, or approximately 20 percent of students with disabilities, is a reasonable and sufficient cap.  

4.  Who may be assessed based on modified achievement standards?
The regulations also would provide states with criteria for determining which students with disabilities may be assessed based on modified achievement standards (§200.1(e)(2)).  The proposed regulations do not set a federal definition of who may take a test based on modified achievement standards.  Instead, they would require that states have in their guidelines for IEP teams certain key criteria in order to ensure that students with disabilities are not inappropriately held to modified achievement standards.  The criteria are as follows:

1. The student’s disability has precluded the student from achieving grade-level proficiency, as demonstrated by objective evidence such as—

· State’s Title I assessments; or 

· Other assessment data that can validly document academic achievement.

2. The student’s progress in response to high-quality instruction, including special education and related services designed to meet the student’s needs, is such that the student is not likely to achieve grade-level proficiency within a year.  Progress must be measured by multiple indicators, over a period of time, and with valid assessments.

3. The student is receiving instruction in the grade-level curriculum for the subjects in which the student is being assessed.

4. Student eligibility for being assessed based on modified achievement standards is not limited to a particular disability category (§200.1(e)(3)).

5. A student may be assessed based on modified achievement standards in one or more subjects assessed as part of the state assessment system (§200.1(e)(4)).

6. A student’s IEP team must review annually whether it is appropriate for the student to be assessed based on modified achievement standards (§200.1(e)(5)).

5.  What are the proposed requirements for assessments based on modified achievement standards?

The proposed regulations would not require states to develop an entirely new assessment §200.6(a)(3)).  A state could modify an existing grade-level assessment for this purpose.  Out-of-level assessments will not meet the requirements of these proposed regulations, as they are not aligned to grade-level content standards.  The basic requirements for the assessments are that they:

· Be aligned to grade-level content standards;

· Yield results in reading/language arts and mathematics separately;

· Meet the requirements for high technical quality including validity and reliability; and

· Fit coherently in the state assessment system.

6.  May states or districts exceed the 2.0 percent cap?

The proposed regulations would place new limits on the use of proficient and advanced scores based on modified and alternate achievement standards in making AYP determinations.  States may not request an exception to exceed either the 1.0 percent cap on the use of proficient scores based on alternate achievement standards or the 2.0 percent cap on the use of proficient and advanced scores based on modified achievement standards (§200.13(c)(4)).  Districts, for their part, may request permission from a state to exceed the 1.0 percent cap on the use of proficient scores based on alternate achievement standards for students with the most significant cognitive disabilities (§200.13(c)(5)); they may not request permission to exceed the 2.0 percent cap based on modified achievement standards (§200.13(c)(6)).  Districts may exceed 3.0 percent if they are granted an exception to the 1.0 percent cap for students with the most significant cognitive disabilities.  States and districts may include scores, without receiving an exception, from more than 2.0 percent of their students based on modified achievement standards if they include scores of students with the most significant cognitive disabilities that are less than 1.0 percent, as long as their combined use of proficient scores based on alternate and modified achievement standards does not exceed 3.0 percent of all students tested (§200.13(c)(3)).  There are no caps at the school level.

The following table, included in the proposed regulations, summarizes the policy in the proposed regulation:

When CAN a State or LEA Exceed the 1% and 2% Caps?
	
	Alternate Achievement Standards

1% Cap
	Modified Achievement Standards

2% Cap
	Alternate and Modified Achievement Standards

3% Cap

	State
	Never.
	Only if State is below 1% cap, but cannot exceed 3% cap.


	Never.

	LEA
	Only if granted an exception by the SEA.
	Only if LEA is below 1% cap.  If not below 1% cap, never.
	Only if granted an exception to the 1% cap by the SEA, and only by the amount of the exception.


7.  Will states still be able to set a different group size for students with disabilities?

No.  Under the proposed regulations, regardless of whether a state chooses to develop modified achievement standards, it may no longer establish different group sizes for separate subgroups (§200.7(a)(2)(ii)), including for limited English proficient students.  Prior to the implementation of the regulations on alternate achievement standards for students with the most significant cognitive disabilities and the announcement of these proposed regulations, a state did not have much flexibility in measuring the achievement of students with disabilities for AYP purposes.  Once these proposed regulations are implemented, we believe that states will have sufficient flexibility to measure the achievement of students with disabilities appropriately and will no longer need a different group size for this subgroup.

8. Is there any additional flexibility for states in calculating AYP?

Yes.  Under the proposed regulations, students who have exited the students with disabilities category may be included in the students with disabilities subgroup (for AYP achievement purposes only) for two years after the student no longer receives special education services.  Because students with disabilities exit this subgroup once special education services are no longer needed, school assessment results for that subgroup do not reflect the gains that these students with disabilities have made in academic achievement or the work that schools and teachers have done to achieve this success.  Recognizing this, the proposed regulations would allow a state, for purposes of making AYP determinations, to include the scores of students previously identified as students with disabilities within the subgroup for up to two years after they no longer receive services under the Individuals with Disabilities Education Act (IDEA).  States may not include the scores of these students for reporting purposes under Section 1111(h) apart from AYP, however, because it is very important to have information about the achievement of students with disabilities who are currently receiving services under the IDEA. (§200.20(f)(1))

9.  Will the new IDEA regulations be consistent with these proposed regulations?

Yes.  In order to ensure that the final IDEA regulations are consistent with Title I, we are including in the NPRM regulatory language on assessments (§300.160) under IDEA.  This replaces the proposed IDEA assessment language that we issued earlier this year.  In effect, we are “re-proposing” the IDEA language to reflect the creation of the option to develop modified achievement standards and to further align IDEA with NCLB.  

In addition, we are including language that would require that state (or, in the case of a districtwide assessment, district) guidelines for IEP teams require that each child be validly assessed and that the teams identify any accommodations that would result in an invalid score.  Under Title I, a student must receive a valid score on an assessment in order to be considered a participant.  This proposed change would require that a student receive a valid score in order to be reported as a participant for IDEA purposes as well. 
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