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UNITED STATES DEPARTMENT OF EDUCATION
OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

Honorable J. Duke Albanese

Commissioner JU 25 legr
Maine Department of Education

State House Station 23

Augusta, Maine 04333

Dear Commissioner Albanese:

During the week of September 30, 1996, the Office of Special
Education Programs (OSEP), United States Department of Education,
conducted an on-site review of the Maine State Department of
Education’s (MDOE) implementation of Part B of the Individuals
with Disabilities Education Act (Part B), including the Preschool .
Grants Program under Section 619 of Part B. The purpose of the
review was to determine whether MDOE is meeting its
responsibility to ensure that its educational programs for
children with disabilities are administered in a manner .
consistent with the requirements of Part B. Enclosure A to this
letter describes OSEP’'s monitoring methodology and corrective
action procedures; Enclosure B lists several commendable
initiatives; and our findings and corrective actions are in
Enclosure C.

Because OSEP conducted the on-site review prior to the June 4,
1997 enactment of the Individuals with Disabilities Education Act
Amendments of 1997, OSEP's compliance determinations and the
findings in this report are based upon the requirements of Part B
as in effect prior to the enactment of those Amendments. OSEP
will work with MDOE to ensure that all corrective actions, in
addition to correcting all deficiencies, are consistent with the
requirements of Part B as in effect at the time that the
corrective actions are implemented.

MDOE implemented a number of corrective actions to address the
findings in OSEP's August 15, 1994 monitoring report. As part of
the current review, OSEP found no deficiencies in: MDOE’'s general
supervisory authority for children birth through five years of
age residing on Indian reservations, MDOE's development of
procedures for ensuring an accurate child count and for review
and approval of local educational agency applications, MDOE's
issuance of complaint resolutions within 60 days, and MDOE's
procedures for ensuring that all public agencies provide parents
with a full explanation of procedural safeguards. It appears, .
therefore, that MDOE’'S corrective actions in these areas were
effective. In addition, MDOE has made a number of improvements
in the Child Development Services system, designed by MDOE to
provide services to children birth through five. OSEP is working
collaboratively with MDOE to address remaining deficiencies,
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identified in this Report, regarding the Child Development
Services system.

As addressed in Enclosure B, we also found that MDOE had taken a
number of noteworthy initiatives to improve educational services
to students with disabilities. Among these initiatives is the
training provided through Maine’'s Comprehensive System of
Personnel Development, which is designed to provide local
districts with training in areas of service in which
deficiencies have been identified through State or Federal
compliance reviews, and the outstanding support provided to Maine
parent training and advocacy groups by MDCE.

OSEP’'s monitoring places a strong emphasis on those requirements
most closely associated with positive results for students with
disabilities. Our monitoring revealed that MDOE did not always
ensure the provision of: a free appropriate public education to
children, aged three through five years; for children and youth
aged five and older, the provision of related services, including
psychological counseling, that students require to benefit from
special education; prior written notice to parents which meets
Part B content requirements; and needed transition services for
students beginning at age 16, or younger if determined
appropriate. We also found that MDOE is not ensuring that all
complaints alleging Part B violations are resolved and that
parents are informed about the complaint provisions of Part B.
In addition, we found that MDOE is not ensuring that eligible
youth with disabilities in adult State and local correctional
facilities are identified, located and evaluated and provided a
free appropriate public education.

OSEP is particularly concerned that MDOE has not implemented
procedures to ensure that eligible persons with disabilities
incarcerated in the State’s adult correctional facilities are
provided a free appropriate public education. This issue was
cited as an area of noncompliance in OSEP’'s 1994 monitoring
report to MDOE, however at the time of OSEP’s 1996 monitoring,
MDOE had taken no definitive action in this area. The
Individuals with Disabilities Education Act Amendments of 1997,
Public Law 105-17 makea a number of revisions in the State’s
responsibility for youth with disabilities in adult correctional
facilities. See page 12 of Enclosure C for more information
concerning these revisions. OSEP will be contacting you in a
separate letter regarding this concern. OSEP staff remain
available to assist MDOE with the development and implementation
of any corrective action activities.

Carolyn Smith and Helen Eano discussed the team’s preliminary
findings with Mr. David Noble Stockford and other staff in MDOE's
Division of Special Services at an exit conference held at the
conclusion of OSEP’s on-site visit. At that time, MDOE was
invited to provide anyradditional information that it wanted OSEP
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to consider in the developing the monitoring report. MDOE did
not submit any additional information. :

The findings in the Report are final, unless -- within 15 days
from the date on which MDOE receives this Report -- MDOE
concludes that evidence of noncompliance is 51gn1f1cantly
inaccurate and that one or more findings is incorrect, and
requests reconsideration of such finding(s). Any request for
reconsideration must specify the finding(s) for which MDOE
requests reconsideration, and the factual and/or legal basis or
bases for the request. It must also include documentation to
support the request. OSEP will review any MDOE request for
reconsideration and, if appropriate, issue a letter of response
informing MDOE of any revision to the findings. Requests for
reconsideration of a finding will not delay Corrective Action
Plan development and implementation timelines for findings not
part of the reconsideration request.

I thank you for the assistance and cooperation that Mr. Stockford
and his staff provided during our review. Throughout the course
of the monitoring process, they were very responsive in providing
information that enabled OSEP staff to acquire an understanding
of Maine’'s various systems to implement Part B.

Our staff is available to provide technical assistance during any
phase of the development and implementation of MDOE ‘s corrective
actions. Please let me know if we can be of assistance.

Prior to the enactment of the Individuals with Disabilities
Education Act (IDEA), and its predecessor the Education of All
Handicapped Children Act, one million children with disabilities
were excluded from school altogether, and another 3.5 million
were not receiving appropriate programs within the public
schools. The enactment of the IDEA, and the joint actions of
schools, school districts, State educational agencies and the
Department, have now made it possible for more than 5.4 million
children with disabilities to participate in our country’s public
educational programs. Thank you for your continuing efforts to
improve educational services and results for children and youth
with disabilities in Maine.

Sincerely,

Thomas Hehir

Director

Office of Special Education
Programs

Enclosures
cc: Mr. David Noble Swockford
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ENCLOSURE A
OSEP'sS Monitoring Methodology

Pre-site Document Review

As in all States, OSEP used a multifaceted process to review
compliance in Maine. In addition to on-site visits, this process
included: review and approval of the State’'s Part B State plan,
which sets out the State’'s statutes and regulations, policies and
procedures, and interagency agreements that impact the provision
of services to students with disabilities; and review of
complaints, requests for secretarial review, other
correspondence, and telephone calls that OSEP received regarding
the State’s compliance. Prior to its visit to Maine, OSEP also
requested and reviewed additional documentation regarding the
State’s implementation of compliance with requirements regarding
due process hearings, complaint resolution, and monitoring, as
well as child count and placement data.

OSEP also ensured, through interviews and document review, that
they were familiar with Maine’'s unique system of provision of .
services to children aged birth to five, and how this system is:
administered by MDOE. For the provision of services to eligible
children aged birth through five and their families, Maine law
20-A MRSA c. 307-A establishes and maintains the Child
Development Services system, a Statewide coordinated service
delivery system. Statewide coverage is established by a network
of 16 regional sites to provide the coordination and delivery of
services designed to meet the developmental needs of eligible
children and their families. These regional sites are governed
by Boards of Directors whose responsibilities are prescribed by
law. MDOE, through its Child Development Services unit,
distributes funding to the 16 regional boards which function as
intermediate educational units (IEUs) and submit local education
agency (LEA) applications. The regional Child Development
Services boards have responsibility for the identification,
location, and evaluation for children with disabilities aged
birth through five, and the provision of a free appropriate
public education to three, four, and five-year old children with
disabilities identified under Part B. Administrative
responsibility for Child Development Services regional boards is
maintained within MDOE, in the Child Development Services unit,
and includes responsibility for the review and approval of
programs and services to ensure compliance with Part B and EDGAR.
Regulations governing the programs provided by Child Development

Services are set forth in MDOE’s Comprehengive Childfind System

and Early Intervention Services, Chapter 180. Under Chapter 180,
all children served under the Child Development Services system,

age birth through five, have Individual Family Service Plans
(IFSPs) rather than individualized education programs (IEPs).
Under Chapter 180, the IFSP contains all of the IEP components
required under 34 CFR §300.346, and is reviewed every six months
to assess progress. Afl IFSP team meeting must be held to
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consider any significant changes in an IFSP. A significant
change, under Chapter 180, may include, but may not be limited
to, the addition or deletion of a services, or a change in the
frequency, intensity, duration or setting of a service. A change
in provider is not considered a significant change.

Involvement of Parents and Advocates

During the week of August 19, 1996, OSEP held two public meetings
in Bangor and Portland. In addition, a statewide interactive
television conference, broadcast from Augusta with live studio
participation, and six downlink sites at Gorham, Bangor, Presque
Isle, Farmington, Machias, and Fort Kent, was conducted to
facilitate participation by interested parties in other areas of
the State. Also during that week, Dr. Helen Eano met with
representatives from advocacy groups in five outreach meetings,
interviewed a number of MDOE officials, and reviewed numerous
MDOE documents. ThHe purpose of the public  and outreach meetings
was to solicit comments from parents, advocacy groups, teachers,
related services providers, administrators and other interested
citizens regarding their perceptions of MDOE's compliance with
Part B. In the letters inviting interested parties to the public -
meetings, OSEP also invited them to provide written comments and
telephone input regarding their perceptions.

During the on-site visit, OSEP conducted a parent focus group
meeting in Bangor with parents of students aged three through
five in the Child Development Services system, and in Portland
with high school parents and students to hear their impressions
of special education services provided to their children. These
meetings provided OSEP staff with parent and student views of the
methods used by the respective agencies in providing a free
appropriate public education to their children as well as the
challenges faced by the agencies in this endeavor.

Sel ion of ri I and Publ Visi

OSEP has identified core requirements that are most closely
related to learner results, and focuses its compliance review in
all states on those core requirements (e.g., transition from
school to work and other post-school activities, placement in
least restrictive envimonment, parents’ participation in decision
making, ete.). OSEP also focuses its review in each State on
additional requirements. The information that OSEP obtained from
its pre-site public meetings and outreach meetings, interviews
with State officials, and review of State and local
documentation, assisted OSEP in: (1) identifying the issues faced
by consumers and others interested in special education in Maine;
(2) selecting monitoring issues to be emphasized while on-site;
and (3) selecting the sites to be visited.
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Onsite Data Collection and Findings

The OSEP team consisted of: Helen Eano, Larry Wexler, Linda
Whitsett, and Jane Williams. Carolyn Smith, section chief,
coordinated efforts by teleconference from Washington. The team
visited five high schools, two middle schools, three elementary
schools, and reviewed student records from one additional
elementary school and one additional middle school in seven local
school systems. In addition, the team visited two Child
Development Services regional sites that transitioned students to
two of the local systems visited. Where appropriate, OSEP has
included in this letter data collected from the seven local
systems and two Child Development Services sites to support or
clarify OSEP’'s findings regarding the sufflclency and
effectiveness of MDOE’s systems for ensuring compliance with the
requirements of Part B. At the two Child Development Services
sites visited, OSEP selected records of children three through

five years of age at the time of the review who were eligible for .

services under Section 619 of Part B, and reviewed those
children’s records back to the time of the preplacement
evaluation and initial placement, to determine whether the child
had been. appropriately transitioned from Part H into Part B
services and received a free appropriate public education on or.
before his or her third birthday.

In order to reinforce that the findings in Enclosure C focus on
the effectiveness of MDOE’'s systems for ensuring compliance
rather than compliance in any particular local educational
agency, OSEP has not used the name of any local educational
agency within Enclosure C. Instead, OSEP has identified local
educational agencies in Enclosure C only with designations such
as "Agency A." The agencies that OSEP visited and the
Jdesignation that OSEP has used in Enclosure C to identify each of
those agencies are set forth below:
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AGENCY DESIGNATION
Waterville School Department AGENCY A
School Union #113 (East Millinocket) AGENCY B
Bangor School Department AGENCY C
Child Development Services/ Penobscot, Bangor AGENCY D
Brunswick School Department AGENCY E
Child Development Services/ Search, Brunswick AGENCY F
Portiand School Department AGENCY G
Old Orchard Beach School Department AGENCY H
ﬂV&m«Mlhhn#7Gha» _ i} AGENCY!

Unless otherwise indicated, all regulatory references in
Enclosure C are to 34 CFR Part 300.

Corz ive Acti P ur

In order to support the development of a mutually agreeable
corrective action plan that will correct the findings in
Enclosure C and improve results for students with disabilities,
OSEP proposes that MDOE representatives discuss with OSEP staff,
in a meeting or telephone conference, the findings and the most
effective methods for ensuring compliance and improving programs
for children with disabilities in the State, and to agree upon
specific corrective actions. We also invite a representative
from Maine’s Special Education Advisory Panel to participate in
that discussion. MDOE’s corrective action plan must be developed
within 45 days of receipt of this letter. Should we fail to
reach agreement within this 45 day period, OSEP will be obliged
to develop the corrective action plan.

Enclosure C outlines the general corrective actions that MDOE
must take to begin immediate correction of the findings in the
Enclosure, as well as Qpldellnes for the more specific actions
that MDOR must take to ‘ensure correction of each of the specific
findings in Bnclosure C.

i
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ENCLOSURE B - COMMENDABLE INITIATIVES

Comprehengive Sysgtem of Professional Development - MDOE utilizes

funds from its Individuals with Disabilities Education Act, Part
D grant to provide training in local school districts and public
agencies in which deficiencies have been identified through OSEP
or MDOE monitoring reviews. MDOE staff members and outside
professional experts employed by MDOE provide staff development
in the areas of services where the need for improvement has been
identified. Subsequent to the training, MDOE schedules a follow-
up visit to the district or agency, doing classroom observations,
and talking to parents and staff to determine the effectiveness
of the training.

Distinquished Educator Program - Each year, a different group of
local administrators from special education and regular
education, including district special education directors and
building principals, are selected by MDOE and detailed by their
local districts or agencies to work in MDOE for one year. The
special education directors are trained by, and work with, the
MDOE school-age compliance monitoring review staff. Their
"hands-on" perspective is invaluable in the comprehensive review
process, and the improved knowledge the distinguished educatorsy
acquire of regulatory requirements and promising practices
greatly enhances their ability to function as effective local
administrators when they return to their home school.

Parent Training and Advocacy Groups - MDOE provides outstanding
support to parent training and advocacy groups. MDOE provides
State funding to supplement the Federal and private funds
available to these groups. MDOE staff members participate: and
provide support in parent training activities, and foster
collaborative training initiatives involving parent groups with
professional educators in the development of curriculum and
training initiatives.

Collaboration with V ional E i - Staff from MDOE’s
Division of Special Services collaborate with staff members from
the Division of Applied Technology on methods of administration
reviews of State regional and district vocational centers
providing vocational education to secondary students in Maine's
public agencies to ensure that students are not discriminated
against on the basis of disability, gender, national origin, or
race. The Division of Special Services’ staff assist in
identifying deficiencies in the participation of students with
disabilities, and in the use of appropriate procedures utilizing
the IEP process for placement and program support. Also, as a
part of the Division of Special Services’s own compliance
monitoring, a sample of records of district students who are
being served in regional vocational centers is included in all
compliance reviews.



PL 4

ENCLOSURE C -- FINDINGS AND CORRECTIVE ACTIONS

GENERAL CORRECTIVE ACTIONS

In order to begin immediate correction of deficient practices
MDOE must undertake the following general corrective actions:

1. MDOE must develop a memorandum informing all agencies of
OSEP’'s findings and directing them to determine whether they have
complied with Part B requirements, as clarified by OSEP’'s report.
The memorandum must further direct these agencies to discontinue
any noncompliance practices and implement procedures that are
consistent with Part B. MODE must submit this memorandum to OSEP
within 30 days of date of this letter. Within 15 days of OSEP's
approval of the memorandum, MDOE must disseminate it to all
agencies throughout the State providing special education or
related services to children and infants and toddlers with
disabilities.

2. MDORE must also disseminate a memorandum to those
agencies in which OSEP found noncompliant practices, as
identified in Enclosure C of this letter, requiring those
agencies to immediately discontinue the noncompliant practice(s)
and submit documentation to MDOE that the changes necessary to
comply with Part B requirements have been implemented. This
memorandum must be submitted to OSEP within thirty days of the
issuance of this letter. Within 15 days of OSEP’s approval, MDOE
must issue the memorandum to those public agencies in which OSEP
found noncompliant practices. MDOE must send to OSEP
verification that all corrective actions have been completed by
these public agencies.
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1. PROVISION OF A FREE APPROPRIATE PUBLIC EDUCATION THAT MEETS THE STANDARDS OF THE SEA AND PART B (§§300.300 AND 300.8)"

A. CHILD DEVELOPMENT SERVICES

BACKGROUND: 0SEP’s 1994 monitoring report identified deficiencies regarding WDOE's procedures for ensuring that children receive
special education services in the Child Development Services in a timely menner. The State responded to this finding by revising its
regulations so that, effective October 31, 1995, the timeline for children, sged three to 20, is 45 school days from parentsl consent

In addition, MDOE instituted new monitoring procedures to address this requirement, requiring monthly and quarterly
In the 1996 tegislative session, MDOE was able to obtain

to placement.
reports to keep MDOE staff updated regarding deficiencies in this area.

additional funding to provide services in this srea.

MDOE ‘s Child Development Services staff conducted file sudits snd reviews of site self-sssessment documents for egencies D end F in
July 1996. They found: (1) children’s records did not always include documsntation that meetings to review and/or revise [FSPs were
conducted every six months (as required by State regulations), and that required members perticipeted in those meetings; (2)
information contained in 1FSPs did not address sll of the components required by §300.346 for childredt aged three through five; and
(3) no documentation that parents had received copies of evaluation reports and IFSPs as required by MOE regulations. In addition,
in agency F, MDOE found that timelinés for IFSPs were not being met. From querterly reports required in sddition to onsite monitoring
and file audits, MDOE’s 16 regional service centers reported rumbers of children with overdue evaluations or who ere on waiting lists
to receive services. MDOE required policy letters to staff mewmbers, training, plans for improvement based on the sites’ self audits,
and, for agency f, continued documentation of reasons for timeline delays. At the time of OSEP’s visit, the corrective action for
agency D was essentially complete.” Corrective action for egency F was still in process.

OSEP monitors visited two Child Development Services regional sites, identified as agencies D and F, reviewed 13 records of children
aged three through five, and interviewed site administrators, case coordinetors, and private providers. Findings in agencies D and F
refer only to children who were aged three through five at the time of OSEP’s visit. OSEP monitors also interviewed administrators of
local school systems to which these children would transfer, and administrative staff in the other local systems visited, in order to
determine how local schéol systems and the regional sites interacted to provide sppropriste tremsitioning for children served by Chitd
Development Services into kindergarten programs. OSEP monitors also interviewed the MDOE staff members resporisible for oversight end
administration of services to children served in Child Development Services regional sites, and reviewed monitoring documents, date
reports, and other material. OSEP monitors reviewed MDOE’s monitoring reports for these two sites.

Vd

EXPECTED RESULTS/
ACTION REQUIRED

As described in Enclosure A, MDOE has parallel systems for the adwinistration of services to children with dissbilities, aged birth through
five, and school-aged children with dissbilities aged five to 20. Findings in this report headed Child Development Services refer to deficiencies
OSEP has identified in the provision of services to children aged three through five years of age and their psrents, that are provided through Child
Development Services regional sites. Findings headed School:-aged Programs refer to programs provided to children five to 20 years of age and their
parents by local school districts and other State and local agencies. Children who have reached the age of five by October 15 are served by local
school districts for the entire school year; children who reach the age of five after October 15 are the responsibility of Child Development Services

until the following school year.
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OSEP FINDINGS

FREE_APPROPRIATE PUBLIC EDUCATION (CONTINUED):

MDOE has not ensured that special education snd releted services are provided to children in the Child Development Services

FINDING:
OSEP has determined that the unavailability of

system within state mandated timelines in accordance with an IFSP. Specifically,
qualified services providers has resulted in:

(1) untimely initial evaluations ard placement of students in the Child Development Services system;
(2) goals and objectives for related services developed after the IFSP meeting; and

(3) detayed or interrupted special educstion and related services for those children placed in MDOE’s Child Development

Services.

0SEP found Child Development Services Centers exceeding the Stete timelines for conducting evaluation by a renge of two to six months,
delaying IFSP meetings, and the initiation of services until after the child’s third birthdey (substantisted in two of seven student
records of children aged three through five reviewed from Agency D, and in two of six records reviewed in Agency F). The Child
Development Services staff in these sites explained to OSEP monitors that the primery reason for these delays was the difficulty in
identifying and coordinating available qualified evaluators who were willing to provide the evaluations, especially to chitdren in
out-of -the-way locations. Other factors delaying eveluations thet were discussed by the steff in agencies D and F were high caseloads
of the case managers (as many as 100 cases), delays in meking necessery contacts with parents and providers, and in obtaining doctor’s
prescriptions that are required for Medicaid funded evaluations and services, and meking necessary transportation arrangements.

OSEP also found from review of student records and interviews with site-besed staff, that gosls and objectives for specific speciat
education and related services identified at IFSP meetings are frequently developed by service providers after the meeting because
service providers are not available to sttend the meetings. In these cases, the prectice, as described by site-based staff, is for
service providers to independently develop the goats and objectives snd distribute them to perents and cese coordinetors sfter the
IFSP meeting has already taken place. This practice resulted in the provision of a free appropriate public education that was not
provided in conformity with an IEP that meets the requirements of §§300.340-300.350.

MDOE and Child Development Services staff informed OSEP that, when an sgency delays or interrupts--due to s shortage of staff--the
provision of special education or related services in a student’s [FSP or [EP, the agency is required only to send the perents »
letter, informing them of the delay or interruption, the resson for the service interruption, and the steps the site is teking to
obtain a new provider. Under this practice, public agencies are permitted to detay or interrupt services with no IFSP or 1ER
meeting, based upon staff availsbility rather then students’ needs, and with no provision for compensating for the tesmporary
interruption of a free appropriate public education. However, under Part B, a public agency mey revise services set forth i{n en IEP
based only on the student’s needs and such revisions must be mede in on IFSP or IEP meeting. Adwinistrators end service providers
from agencies D and F stated that 1FSP meetings are not held to revise the IFSP or to determine an alternative method of service
delivery during the period in which services were delayed or interrupted. These staff members further reported thst compensatory
services are not a consideration when services sre restored. In student records reviewed in agency F, OSEP found speech services
interrupted for up to seven months and two month delays in the initiation of occupational and physical therspy services. Staff
reported that these delays or interruptions occurred when a service provider relocated or where there had been excessive delsys in
payment. Parents in the agency D OSEP parent focus group reported thst when services were interrupted because of delays in phymnt to
providers, parents often voluntarily paid the providers to avoid cessstion of services.

EXPECTED RESULTS/
ACTION REQUIRED

MDOE must demonstrate that: (1)
the provision of a free
appropriste public education to
children aged three through five
is not denfed or delayed because
of delays in preplacement
evaluations; end (2) specisl
education and related services are
provided, without delay or
interruption, in accordence with
an 1FSP or 1EP, all components of
which sre developed in an IEP
meeting.

The steps thet MDOE tekes to
correct these deficiencies must
include: (1) revising its
monitoring procedures to ensure
that all deficiencies are both
identified and corrected; and (2)
ensuring sn adequate supply of
qualified personnel is available
to provide timely evaluations and
services,
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FREE APPROPRIATE PUBLIC EDUCATION (CONTINUED):

B. SCHOOL -AGED PROGRAMS
BACKGROUND _: MDOE performs on-site compliance reviews of public sgencies serving children aged five end older on a five-year cycle.

In its 1994 monitoring report, OSEP cited MDOE for monitoring procedures thet did not alweys result in the jdentificetion of
deficiencies regarding the provision of related services. The specific related services addressed in this finding were psychologicsl
counseling and testing services. MDOE was required. to revise its monitoring procedures, and take other action to ensure the provision
of related services, including psychological services, needed by the child in order to benefit from specisl education. However, MDOE
did not make findings regarding the availability and provision of paychological counseling in any of in the monitoring reports for
agencies A, B, and G, the agencies in which OSEP identified deficiencies in the 1996 monitoring visit. Agency A was monitored by MDOE
in 1994, prior to the issuance of OSEP’s monitoring report, and the subsequent revisfons to the monftoring procedures. Agencies B and
G were monitored in 1995 and 1996, after the revision of the monitoring documents to sddress availsbility and provision of needed

special education and related services.

Psychological Services and Other Related Services.

FINDING: OSEP finds that MDOE has not fully insured that, comsistent with $§300.346(a)(3), 300.16, md 300.8, public agencies provide
related services based on a student’s unique needs, as specified by an IEP, and without cost to the parent.

MDOE has monitoring procedures to determine whether public agencies are delaying or interrupting the provision of related services
(such as speech, occupational, and physical therapy) to students with dissbilities due to personnel shortages. However, MDOE’s
procedures for ensuring correction of such noncomplisnt practices and its guidence to public agencies as to what they must do when
such interruptions or delays occur, are not consistent with Part B requirements. Under Part 8, public agencies must ensure that
students receive all related services as specified in their 1EPs, and, {f personnel shortages occur, must take such sction as is
necessary to ensure the continuing provision of a free appropriate public education, including, {f necessary: (s) hiring or
contracting with additional personnel; snd (b) taking such sdditionat steps, including the provision of compensatory services, to
ensure that no student with a disability is denied a free appropriste public education due to a delay or interruption of related
services, as specified in the student’s IEP. During the 1996 monitoring visit, MDOE monitoring staff explained to OSEP monitors that
when a district was found to be out of complisnce in the provision of a relsted service because there was not sn available provider,
the district was required to write the parents of the child to explain the service interruption snd actively seek a replacement,
documenting efforts. There was no requirement for compensatory services or other arrangements to meke up the missed services when o
provider had been obtained. Administrators in each of the public agencies that OSEP visited, incltuding the Child Development” Services
sites, confirmed that, if they did not have personnel to continue providing all related services specified in 1EPs, they informed
parents of the situation and documented their efforts to seek additional personnel, but that they did not take eny additional steps,
including the provision of compensatory services, to ensure that no student with a disability is denied & free appropriste public
education due to a delay or interruption of the related services specified in the student’s IEP.

Administrators, teachers and service providers in agencies A, 8, and G reported that psychological counseling services are not
determined based on the student‘s individual needs nor provided based on an IEP. Personnel in these agencies stated that {f an IEP
team determines that a student, in order to benefit from special educetion, requires more comprehensive counseling than is dvailablé
through school-based or district staff, the parent snd student sre referred to community mental heatlth agencies for psychologiost
services. The administrators and teachers reported that psychological counseling was not provided to all students who required thet
related service to benefit from special education. Administrators, teachers and service providers interviewed in sgencies A and 6
reported that parents are referred to commmity sgencies when psychologicsl counseling services sre needed to enable the child to
benefit from special education, and that psrents pay s sliding fee or partisl costs for these services, and that the educationsl
agency does not take steps to ensure that the child is receiving the counseling. Administrators, teachers, and service providers in
Agency B reported. that although a few students received counseling from school staff as specified in their 1EPs, those requiring more
comprehensive services were referred to commmity mental health services, and the school district split any costs incurred with the
family.

EXPECTED RESULTS/

_ACTION REQUIRED

MDOE must demonstrate that:

(1) the provision of related
services specified in students’
IEPs is not delayed or
interrupted, end that if such
delays or interruptions occur, the
public agency must take additional
steps, including the provision of
compensatory services, to ensure
that no student with a disability
is denied a free appropriate
public education due to such delay
or interruption; and

(2) psychologicel counseling
services are provided, in
accordance with an 1EP and at no
cost to perents, to students who
require those services to benefit
from special education.

The steps that MDOE takes must
include: (1) informing all public
agencies of the steps that they
must take when persomnel shortages
occur that impact the provision of
s free appropriaste public
educstion; and (2) revising its
monitoring procedures to ensure
the identification and correction
of any noncompliant practices.

.
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111. PROCEDURAL SAFEGUARDS (§§300.504-300.505)

BACKGROUND: In OSEP’s 1994 Monitoring Report of MDOE’s programs, deficiencles wire identified in the content of the full explenation
of procedural safeguards provided to perents. MDOE‘s corrective action was effective in addregsing these deficiencies. However, on
the 1996 monitoring visit, OSEP found that although written prior notice wes provided to parents when the sgency proposes or refuses
to initiate or change the identification, evaluation, or educstional placement of the child, or the provision of a free appropriate
public education to the child, this rotice did not include the content required ot §300.505(s)(2).

When MDOE Child Development Services staff monitored agencies D snd F, they found that parents were not alugys presented with a full
explanation of procedural safeguards at the time of the initisl referral, and that prior written notice that included the options
considered and rejected and the reasons these options were rejected wes not provided to perents a ressonsble time before the agency
proposed or refused to initiate or change the identification, evalustion, or educationel placement of the child, or the provision of »
free appropriate public education to the child. Agencies D and F were monitored in July 1996; the corrective sction for agency D was
completed just prior to OSEP’s arrival. Agency F had not completed all of the required training to complete their corrective action

plan.

OSEP reviewed reports of MDOE’s school-sged monitoring staff’'s most recent monitoring of sgencies A, 8, C, E, 6, W, and 1. MDOE
identified deficiencies regarding this requirement in sgencies A, 8, C, G, and I. Corrective action for agencies C and G was still in
progress at the time of OSEP’'s visit. Both sgencies were monitored during the 1995-96 school year, however, MDOE’s prectice for
monitoring school-aged populations is to close corrective action through s follow-up visit during the following school year.

FINDING: MDOE has not ensured that public agencies provide appropriate prior written notice to a parent before sn sgency proposes or
refuses to initiate or change the identification, evatuation, or educationst placement of a child, or provision of a free appropriate
public education. Such notice must meet the requirements of §300.505, which include & description of any options the agency
considered and the reason why these options were rejected.

Site-based Child Development Services case coordinators {n egencies D and ¢ indiceated thet the IFSP meeting minutes were generally
used to provide prior written notice to parents, and that options considered and the resson(s) for rejecting those options were not
inctuded as part of notice to parents. Some records reviewed by OSEP included special forms recently developed to provide prior
notice to parents. None of those IFSPs or notices included a description of the options considered and rejected and why these options

were rejected.

Staft members responsible for development of the 1EP in sgencies A, 8, end 1 expleined to OSEP monitors that 1EP meeting lim/tu are
used to provide prior written notice to parents. Agencies C, E, and G had special forms to be used for this purpose. Records
reviewed in agencies A, B, and 1 did not include notice that set forth the options considered and rejected and the ressone that these .
options were rejected in the IEP. In agency G, student records included separate prior notice forms, which administrators end
teachers told OSEP had been recently added as a pert of the corrective action resulting from MDOE’s recent monitoring visit, The
forms in the files reviewed by OSEP were merked “none™ or ™NA" beside the section requiring s description of options the agency

EXPECTED RESULTS/
ACTION FEQUIRED

MDOE must demonstrate that: Child
Development Services (for children
aged three through five), and
public agencies (for children aged
five and older), provide parents
with prior written notice that
informs the parents of options
considered end the reasons those
options were corrected.

The steps tiat MDOE tekes to
correct this deficiency must
include: (1) ensuring that all
public agencies, including Child
Development Services, understand
their responsibilities under these
requirements; and (2) revising its
moni toring procedures to ensure
that ell deficiencies are
identified and corrected.

considered and the reasons why these options were rejected.
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OSEP FINDINGS

TRANSITION SERVICES §5300.346(b), 300.344(c), 300.345(b)(2), and 200,18(s)

BACKGROUND - OSEP did not make findings regarding transition services in the 1994 MDOE Monitoring Report. In the 1996 monitoring
visit, OSEP reviewed MDOE monitoring procedures for determining the complisnce of public agencies with the transition requirements.
MDOE's procedures only determined the presence or sbsence of a transition statement in student IEPs. OSEP reviewed MDOE’s monitoring
reports for agencies A, B, C, E, G, H, snd I. MDOE identified a deficiency in sgency G, where it found thet the development of a
statement of needed transition services was not done in en 1EP meeting, and thet statements of needed transition services were missing
entirely from some student records. MDOE also recommended staff development for transition planning in agency B, although it did not
identify spec.fic deficiencies in transition plans becasuse it only monitors for the presence or sbsence of the transitioning statement

in student records.

FINDING : MDOE has not ensured that: (1) the IEPs of students begimning no later then age 16, include a statement of needed
transition services, designed within an outcome-oriented process that promotes movement from school to post-school ectivities; (2) the
student, and the representative of any other sgency that is likely to be responsible for providing or paying for services is fnvited,
and if the student does not attend, that other steps are teken to ensure that student’s preferences and interests sre considered; and
(3) notification of IEP meetings at which needed transition services will be considered indicetes that a purpose of the meeting is the
consideration of transition services, that the student is invited to the meeting, and any other agency that was fnvited to perticipate
is identified in the notice.

None of the IEPS for students 16 and older that OSEP reviewed in agency G Included a statement of needed transition services. Staff

members explained that transition "plans” are developed by the tramsition coordinator snd the student, separstely from the I1EP
meeting, and without all of the required participants for the 1EP development process. This is similsr to the finding by MDOE, and it
is important to note that corrective action for the MDOE monitoring fs still in progress at sgency G. Student records in agencies A
and C included statements of needed transition services that were not based on outcome oriented gosls that would promote movement from
school to post-school activities. Administrators and teschers involved in the process at agencies A and C explained that rather then
identifying outcomes for the student, to promote movement from school to post-school activities and then determine services designed
to lead to those outcomes, they begin with available services and choose from those.

Administrators in agency C reported that students are invited to IEP meetings, but refuse to sttend, snd that the fnvitation to the
student is not documented. Administrators in agency B stated that linkage to other agencies is undertaken, but not included in the
1EP transition planning process.

The notices of the IEP meeting in records of students 16 and older reviewed by OSEP in agencies A, C, G, ¥, end 1 did not influde all
of the fdllowing required components: (1) a purpose of the meeting s transition planning; (2) the student is fnvited; and (3) If
another agency is invited, it is identified. Some notices omitted alt three components, others included one or two, but not all
three. None of the records reviewed included all three components. Although the meeting notices used by some of the agencies
included transition planning on the menu of purposes that stsff could merk, sgencies A, C, G, N, and I did not consistently indicate
in 1EP meeting notices when the consideration of needed transition services was a purpose of the meeting. No particular mechenism for
specifying the student invitation or identifying the outside agency was present on any of the meeting notice forms. Specfal formatting
is not required if agencies can utilize existing formats to include this information. However, although on some of the seeting
notices, the student snd/ or other agency representative were appropriately identified in the List of individuals invited t¢ ettdivd
the meeting, on the msjority of the notices in records reviewed in esch of the districts noted, this informetion wes wissing,

EXPECTED RESULTS/
ACTION REQUIRED

MDOE must demonstrate that: (1)
that the [EP for each student with
s dissbility beginning at age 16
(or younger if determined
sppropriate) includes a statement
of needed trensition services
designed uithin an outcome
oriented process to promote
movement student from school to
post-school sctivities; and (2) if
s purpose of an IEP is the
consideration of needed transition
services, (s) the student, snd the
representative of sny other agency
that is likely to be responsible
for providing or paying for
services is invited, and {f the
student does not attend, that
other steps sre taken to ensure
that student’s preferences and
interests sre considered; and (b)
parent notification of the IEP
meeting indicates that a purpose
of the meeting is the
consideration of transition
services, indicates that the
student is invited to the meeting,
and lists any other agency that
was invited to participate.

The steps that MDOE takes to
correct this deficiengy mnt
inctude revising its monitoring
procedures to ensure that ali
deficiencies are identified and
corrected.

11




P 4

EXPECTED RESULTS/
ACTION REQUIRED

GENERAL _SUPERVISION (§§300.600, 300.2, 300.300, 300.8, 300.660-300.662)

MDOE has not exercised its general supervisory authority, to fully correct sll of the deficiencies identified by OSEP in the 1994
Monitoring Report. Specifically, although OSEP found these same deficiencies in the 1994 report, OSEP agsin found the following
deficiencies:

(1) Eligible individuals incercerated in Maine State and local edult correctional facilities have not been toceted,
identified, evaluated and provided with a free sppropriate public educstion;

(2) Complaint management procedures do not ersure that sny complaint that s public agency has viotated a requirement of Part
B is resolved, including violations that are more than 180 days old, end child-specific violations.

(3) As noted on pages 9 and 10, MDOE has not ensured that the provision of a free eppropriste public education is not
delayed, interrupted, or denied to children in the Child Development Services system and in school districts.

Incarcerated students in State and local adult correcﬂml- facilities.

MDOE must demonstrate that a free
sppropriate pubtic education is
made available to stl eligible
youth with disabilities
incarcerated in the State’s adult
correctional facilities.

MDOE officials explained to OSEP that although they had visited o State adult correctionel facility, they had not done formel
monitoring, or documented the existence of a visble system to locate, identify, eveluate, and provide free appropriste public
education to Part B eligible individuals incarcersted in State adult correctionel facilities. MDOE officials further expieined to
OSEP monitors that MDOE had not developed procedures to ensure that Pert B eligible individuels in adult jails operated in Meine
localities were located, identified, evaluated snd provided with a free sppropriste public educetion, end hes not yet determined who
is responsible under State law for providing such services, An official of the Maine Depertment of Corrections reported to OSEP thet,

although the needs of students with dissbilities in the juvenile facilities of the Maine Department of Corrections sre addressed, no
procedures are in place to locate, identify, evaluete, snd provide s free sppropriste public education to Part B eligible individuals
in the State adult correctional facilities. OSEP also interviewed the specisl education directors of the local educetion agencies

Due to the history of
noncompl iance in this ares, OSEP
witl be forwarding a separate

letter to further address final
resolution of this issue.

visited by 0SEP, to determine whether adult jails were tocated in their tocalities and, if so, if they were identifying snd serving
individuals with disabilities in those facilities, or were aware that some other entity was providing those services, or had received
direction from the State on how Part 8 individuels were to be served. The local directors atl reported that they had not received
direction from the State that they were responsible for identifying and serving individuals with disabilities in local jails, and were
not aware that any other agency was identifying and serving this populotlon.z

it

The Individuals with Dissbilities Education Act Amendments of 1997, Public Lew 105-17 makes a number of revisions in the SQM. rolpeiRidility for youth with dissbilities in
adult correctional fecilities. Probably the two most important chatiges in the IDEA Amendments of 1997 are 1) that States mey it to make a free appropriste public
education avaitable to those children age 18 through 21 in adult correctional facitities who, in the educational placement prior to their incarcerstion, were not identified
as being a child with a dissbility or did not have and 1EP under Part B, [Section 612(a)(1)(B)(ii}); and 2) that the governor or (snother individusl pursuant to State law),
consistent with State Law, may assign to any public agency in the State the responsibility of ensuring that the requirements of Part B are met with respect to such eligible
children who are convicted as adults under state law and are incarcerated in sdult prisons. [Section 612(a)11(C).}

The IDEA Amendments of 1997 also provide that children with digebilities who are convicted as sdults under State {aw end ere incarcerated in adult prisons 1) may be excluded
from participation in general State and district-wide assessments as otherwise required by Part B; 2) need not be provided transition planning and services, if their
eligibitity under Part B will end, because of their age, before they sre released from prison; snd 3) may have their IEP or placement modified by the JEP team, if the State
demonstrates a bona fide security or compelling penalogical interest that cannot otherwise be accommodated. [Section 614(d)(6).) In addition, the procedural protections under
the 1997 Amendments, for the first time, allow States to transfer parental rights to children with disabilities who reach the age of majority under certain conditions,
inctuding when they are incarcerated in adult or juvenile Federal, State, or local correctional facilities. [Section 615(m).]

12



EXPECTED RESULTS/
ACTION REQUIRED

re 4

Complaint Management .

As noted in the 1994 monitoring report, OSEP found that State reguletions provided that compleints regarding slieged violstions that
had occurred more than 180 days prior to the filing of the complaint, including Part B complaints, would not be resolved. Although
MDOE changed its Part 8 complaint procedures to clarify that any signed written complaint alleging a Part B violation must be'
resolved, MDOE has not ensured that parents and other interested individuals are informed that complaints of violations that sre more
than 180 days old will be resolved, as required at §300.660(b). In the public meetings and outreach meetings that OSEP conducted
prior to the 1996 on-site review, a mmber of parents and advocates told OSEP that they continue not to fite complaints elleging
violations that are more than 180 days old because they have not been informed that this provision has been changed. OSEP noted that
MDOE requires public agencies to include informetion regarding the compleint process in their explanation of procedural safeguards,
but that the elimination of the 180-day limit is not addressed in this information; OSEP found no evidence of other steps that MDOE
had taken to ensure that parents and other interested individusls have been effectively informed about the chenge in procedures.

In addition, the person who supervises MDOE’s complaint management process and the attorney who advises MDOE informed OSEP that it is
their understanding that the State is not required to resolve complaints that sllege child-specific 1EP-related violations, and that,
therefore, parents filing such complaints sre often redirected to the State’s due process hearing procedures. Parents and advocates
have similarly informed OSEP through the pre-site meeting and telephone conversations that such complaint are often rejected by MDOE

MDOE must demonstrate that, as
required by §300.660:

(1) parents, other interested
individuals, and relevant MDOE and
school district staff are informed
that complaints will not be
refused because they. allege
violations that are more that 180
deys old; end (2) MDOE resolves
alt complaints that meet the
requirements in §300.662
(inctuding complaints alleging
violations regarding the IEP
snd/or provision of a free
sppropriate public education to an
individual child).

and the complainants advised to request & due process hearing in lieu of the complaint.
R
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