\\It/,,

| ly,

Fields of Opportunities STATE OF IOWA

CHESTER J. CULVER, GOVERNOR DEPARTMENT OF EDUCATION
PATTY JUDGE, LT. GOVERNCR JUDY A. JEFFREY, DIRECTOR
January 26, 2010

The Honorable Arne Duncan

Secretary, United States Department of Education
400 Maryland Avenue, SW

Washington, D.C. 20202

Application for Waiver
IDEA’s Maintenance of State Financial Support Requirement

Dear Secretary Duncan:

The State of lowa respectfully requests that you grant a waiver of the
requirement that Jowa maintain state financial support for special education and
related services for the 2009-2010 school year. Your authority to grant the
requested waiver is provided by statute and regulation. 20 US.C. §
1412(a)(18)(C); 34 C.F.R. § 300.163(c)(1). It would be equitable to grant this
waiver because of the “exceptional or uncontrollable circumstances” due to the
“precipitous and unforeseen decline” in lowa’s financial resources. The State of
Iowa respectfully states the following.

I. There has been a “precipitous and unforeseen decline in the financial resources of
the State.”

One condition for granting a waiver under Section 1412(a)(18)(C) is that a State is
confronted by “exceptional or uncontrollable circumstances,” such as a
“precipitous and unforeseen decline” in a state’s fiscal health. Within the last
few months, lowa's situation has deteriorated so dramatically from a balanced
budget that Governor Chet Culver ordered an across-the-board budget cut,
ordered unpaid furloughs for noncontract Executive Branch employees, and
obtained concessions from the labor union representing the largest number of
state employees to prevent further lay-offs. This fiscal deterioration is certainly

what Congress had in mind when it empowered you to waive the requirement of
section 300.163(a).

Iowa law requires the Governor to submit a balanced budget to the legislature.
Iowa Code § 8.3(3) (2009). Iowa law also requires that a Revenue Estimating
Conference (“REC”) meet quarterly. Id. § 8.22A. If the REC determines that
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revenue for a fiscal year is insufficient, the Governor is empowered to recast the
budget to ensure it remains balanced. Id. § 8.31.

The budget for the fiscal year beginning July 1, 2009 (“FY10”), was balanced, as
required. On October 7, 2009, the REC met and projected that lowa’s revenue for
FY10 would be under its previous estimate by $414.9 million, a shortfall of 8.4
percent. The October 7, 2009 REC report is attached to this Application as
“Exhibit A.” That day, Governor Culver directed Iowa’s Department of
Management to recast lowa’s FY10 budget.

On October 8, 2009, Governor Culver signed Executive Order 19, a copy of which
is attached to this Application as “Exhibit B.” Governor Culver ordered a ten
percent across-the-board cut in state spending for FY10, pursuant to his authority
under lowa Code section 8.31. That cut amounted to $564,507,832. Of that
amount, $238,495,330 was cut from foundation aid to Iowa’s elementary and
secondary schools. This represents over forty percent of the across-the-board
spending reduction. The mandatory reduction of state support to special
education was $49.4 million. Iowa’s state financial support in FY09 was
$525,593,244 and the anticipated level of state financial support for FY10 is
$487,490,347. The anticipated deficit in state financial support for FY10 is
projected to be $38,102,897.

As directed by the Governor, each Executive Branch agency was directed to
prepare a plan to implement the across-the-board reduction. In the
Department’s plan, which is attached to this application as “Exhibit C,” I clearly
identified that this reduction would cause Iowa not to meet the IDEA’s
maintenance-of-state-financial-support requirement. Governor Culver’s
rationale for the across-the-board cut was to avoid “picking and choosing”
between many worthy programs.

On October 28, the Governor approved the Department’s plan. That day, the
Governor ordered that each noncontract state employee take seven days of
unpaid furlough leave during FY10. On October 30, Department staff had a
telephone conference call with personnel at the United States Department of
Education’s Office of Special Education Programs about Iowa'’s circumstances.
Further state layoffs were averted when the union representing the largest
number of state employees approved, in November 2009, contract concessions,
including five unpaid furlough days. On December 15, 2009, Department staff
again consulted with OSEP personnel, who provided the Department with
factors the Department may wish to include in this application. The Department
has done so in this application.
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Within the space of five months, the State of lowa went from a balanced budget
to deep budget cuts and unpaid leave for its employees. This calamitous drop in
state revenues is certainly what Congress envisioned when it authorized you to
grant waivers of the section 300.163(a) due to “exceptional or uncontrollable
circumstances.”

1. It would be equitable to grant this waiver due to “exceptional or uncontrollable
circumstances.”

Due to the deterioration of lowa's fiscal situation, it would be equitable for you
to grant this waiver. This is so for several reasons.

First, lowa remains committed to offering a free appropriate public education, as
required by the IDEA, to all Iowa children with disabilities. The [owa
Department of Education has taken steps to inform school districts that children
with disabilities remain entitled to a FAPE even in challenging fiscal times (a
copy of one such guidance document is attached to this Application as “Exhibit
D”). The Department fully expects that all children with disabilities receive an
education calculated to provide them with benefit, even after the across-the-
board spending reduction.

Second, Iowa’s local educational agencies (“LEAs”) and area education agencies
(“AEAs”") are responsible for all costs associated with providing special
education in the state. Since special education costs are covered by a
combination of state aid and property taxes, any reduction in state aid occurring
during a fiscal period is covered by an increase in property taxes by LEAs or use
of cash reserves by an LEA or AEA. LEAs are allowed to request permission to
receive allowable growth (the right to raise property taxes) for negative balances
in special education during a school year. Iowa Code § 257.31(14). The lowa
Department of Education and the AEAs lack the taxing authority available to
LEAs to make up for a reduction in special education funding. AEAs and the
Iowa Department of Education would be disproportionately harmed and
penalized and lack the ability to make up the lost funds from a reduction of
Iowa’s IDEA Part B allocation for failure to maintain state financial support.

Third, state special education funding is not being singled out for reductions.
The reductions discussed in this waiver were applied to all state agencies, with
the Governor making minor restorations that amounted to less than three
percent of the total spending reduction and were less than one-half of the
spending cuts for special education services. In contrast to instances where a
state refuses to financially support special education so it may pursue other
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priorities, lowa is confronted by a reality where all government agencies are
scaling back their initiatives and priorities in an equal manner.

Fourth, the required remedy is harsh. The penalty Iowa faces is a reduction in its
Part B grant equal to the amount it fell short of maintaining state financial
support. 34 C.F.R. § 300.163(b). If this were a situation in which a state was
actively pursuing other priorities to the exclusion of supporting special
education, the remedy might have deterrent value. That is not the case here.

Due to the deterioration, within a matter of months, of Iowa’s fiscal standing,
Iowa has no choice but to make these reductions. Any additional reduction in
federal assistance would have no deterrent value and would make matters
worse.

Fifth, Iowa’s Special Education Advisory Panel supports this Application for a
waiver. The panel recognized the dire situation confronting the state and the
consequences of failing to grant a waiver. The panel, composed of educators,
parents, persons with disabilities, and other members required by federal law, see
34 C.F.R. § 300.168, immediately understood the scope and magnitude of harm
that would follow from the use of 34 C.F.R. section 300.163(b). A copy of a letter
from the panel is attached to this Application as “Exhibit E.”

Iowa’s economic and fiscal affairs have unavoidably deteriorated. Nevertheless,
Iowa remains committed to providing needed special education and related
services to all children with disabilities. Imposing the statutory penalty for
failure to maintain state financial support, when such failure is unavoidable,
would take a bad situation and make it worse. Equitable principles suggest that
the IDEA’s requirement to maintain state financial support ought to be waived.
Iowa respectfully requests that you recognize those principles of equity and
fairness and grant this waiver.

II1. Conclusion

For the reasons stated in this Application, the lowa Department of Education
respectfully requests that you exercise your authority under 34 C.F.R. section
300.163(c) and waive the requirement that lowa maintain state financial support,
due to “exceptional or uncontrollable circumstances.” If you have any questions
about this matter, please contact me or Lana Michelson, Iowa’s state director of
special education, at Lana.Michelson@iowa.gov or 515-281-4030.

Thank you in advance for your careful consideration of this application.
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Respectfully submitted,
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Judy A. Jeffrey

Director

Iowa Department of Education
(515) 281-3436

Judy Jeffrey@iowa.gov

cC:

Office of the Hon. Chester J. Culver, Governor of the State of Iowa
Members, Iowa’s congressional delegation

Jeff Berger, lowa Department of Education

Konni Cawiezell, Iowa Department of Education

Kevin Fangman, lowa Department of Education

Lana Michelson, Jowa Department of Education

Dennis Dykstra, lowa Department of Education

Steve Crew, lowa Department of Education

Thomas Mayes, Jowa Department of Education
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Exhibit "A"
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[N THE NAME AND By THE AUTHORITY OF THE STATE OF lowa

o

EXECUTIVE ORDER NUMBER 19

WHEREAS, reckless conduct by Wall Street financial interests, combined with years
of misguided economic and fiscal policies of the federal government, have joined to
create a Great Recession, the worst economic downturn since the Great Depression;
and

WHEREAS, as a result, across the nation, states are facing record high budget
shortfalls in Fiscal Year 2010; and

WHEREAS, in addition to budgetary challenges caused by this economic down turn,
the State of lowa has, in recent years, experienced a series of unprecedented natural
disasters requiring increased expenditures to relieve hardships endured by individuals
and businesses harmed by those weather-related events; and

WHEREAS, the State of lowa, using sound fiscal management practices, is in better
shape than most other states, had the highest reserve funds in the state’s history in
Fiscal Year 2009, and thereby positioned itself to manage successfully
notwithstanding the economic downturn and the adverse impacts of weather-related
events; and

WHEREAS, in March, 2009, the State’s Revenue Estimating Conference projected
state revenues for Fiscal Year 2010, and the lowa General Assembly passed, in April
20089, a balanced budget for Fiscal Year 2010, based on those projections; and

WHEREAS, on October 7, 2009, the State’s Revenue Estimating Conference (REC),
upon its review of more recent economic data, substantially revised and reduced its
official projection of state General Fund revenues for Fiscal Year 2010 by
approximately $415 million; and

WHEREAS, based on these most recent projections, unless budgetary adjustments
are made, | find that the estimated budget resources during Fiscal Year 2010 will be
insufficient to pay all appropriations in full by the end of that period; and

WHEREAS, | have therefore requested the Department of Management to recast the
Fiscal Year 2010 General Fund budget with the REC’s new revenue projections in
order to abide with generally accepted accounting practices and to avoid an overdraft
or deficit in the several funds of the State's General Fund for Fiscal Year 2010; and

WHEREAS, modifying budget allotments to state departments and agencies this early
in the fiscal year will help state agencies adjust to lower revenues, despite already
managing within the tight budget; and

WHEREAS, an across-the-board reduction of General Fund expenditures avoids the
unfair and unrealistic “picking and choosing" of important programs; and



WHEREAS, a 10 percent reduction in appropriations, pursuant to lowa Code 8.31,
would reduce state expenditures in Fiscal Year 2010 by approximately $565 million
and help the State avoid an overdraft or deficit in the Fiscal Year 2010 General Fund;
and

NOW, THEREFORE, |, Chester J. Culver, Governor of the State of lowa, by the power
vested in me by the Constitution and laws of the State of lowa, do hereby order and
direct a uniform modification of allotment requests, pursuant to lowa Code 8.31, to
achieve an annual ten percent budget reduction for Fiscal Year 2010. The
Department of Management shall take all necessary steps under lowa law to
effectuate the annual ten percent reduction for Fiscal Year 2010, directed to all state
departments and establishments, as provided in lowa Code 8.2(5). Actions taken by
the Department of Management and all state departments and establishments
described above to implement this order shall commence on October 8, 2009.

IN TESTIMONY WHEREOF, | have
hereunto subscribed my name and
caused the Great Seal of lowa to be
affixed. Done at Des Moines this 8" day
of October, in the year of our Lord two
thoysand nine.

NI Oher

CHESTER J. CULVER
GOVERNOR

ATTEST:

a2 A N )owd
MICHAEL A. MAURO
SECRETARY OF STATE
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Exhibit "D"

Special Education Services in Difficult Budgetary Times

The Iowa Department of Education understands that school districts and area
education agencies are looking for ways to save money and conserve scarce
resources. The Department takes this opportunity to remind districts and AEAs
about certain parameters imposed by federal and state special education laws.

Shortened Days. The Department is aware that some schools may be considering
shortening school days for children with disabilities. State and federal law
provides that a school day for a child with a disability is the same school day as
for all children. Iowa Admin. Code r. 281—41.11(2). The school day of a child
with a disability may be shortened only by the child’s IEP team if an altered
school day is necessary for a child to receive a free appropriate public education.
Id. School days may not be shortened for other considerations, such as to reduce
transportation costs.

Cost of Services. The Department also knows of districts in lowa and elsewhere
that have impermissibly used cost as a criterion in IEP meetings. The obligation
to provide a FAPE to a child does not depend on the cost of providing that FAPE.
If a service is required to provide a FAPE, it must be provided regardless of the
cost. It is impermissible to provide an inappropriate but less costly service. See,
e.g., 71 Fed. Reg. 46589 (Aug. 14, 2006). Cost may only be considered when an
IEP team is selecting between two services, either of which would provide a
FAPE. In that instance, the team may select the less costly option because, under
either option selected, the child would be receiving a FAPE. Finally, please
remember that [EP team’s decision about what to provide to a child must be
individualized. Categorically excluding certain services is inappropriate. Letter
to Pagano, 211 IDELR 454 (OSEP 1987). A service that may be an optional luxury
to most children might be the only way a certain child could receive a FAPE.
Any suggestion that a particular service is “never provided” or “too expensive”
is evidence of violation of state and federal special education law.

Student Fees. Many districts are considering increases in student fees. While
special education and supported and related services must be provided “at no
cost,” lowa Admin. Code r. 281 —41.39(1), this does not include student fees
charged to all children. The definition of “at no cost” specifically excludes
“incidental fees that are normally charged to nondisabled students or their
parents as a part of the regular education program.” Id. If a fee is charged to all
children, it is chargeable to students with disabilities. Fees must be authorized
by Iowa law and must be waived when the law requires.

If you have any questions or suggestions, please contact the lowa Department of
Education’s Bureau of Student and Family Support Services at (515) 281-3176.



Exhibit "E"
November 23, 2009

The Honorable Chet Culver
Governor of lowa

State Capitol

1007 East Grand Ave.

Des Moines, Iowa 50319

Dear Governor Culver:

I am writing on behalf of the Iowa Special Education Advisory Panel that is authorized through
the federal Individuals with Disabilities Education Improvement Act (IDEA). The purpose and
charge of the panel is to provide policy guidance with respect to special education and related
services for children with disabilities. The Special Education Advisory Panel is comprised of
parents, teachers, educational administrators, and state agency officials. Over half of our panel
members are parents of children with disabilities or are individuals with disabilities themselves.

We appreciate all the efforts you and your administration have put forth to address the very
difficult financial situation we, as a state, are in. We understand the Across the Board Reductions
were made in an attempt to keep the state from suffering further harm. However, our concern is
that such cuts will not only negatively impact students with disabilities this year, but also cause
even more adverse ramifications for these students in the future.

Currently, the federal government provides the State of Iowa approximately $120 million in an
IDEA Part B grant designed to supplement state support for educating students with disabilities.
In order for Iowa to continue to receive this grant, the state must maintain their level of financial
support for this population of students. Failure of the state to do so will jeopardize the full
funding of the IDEA Part B grant. As a result of the 10% Across the Board Reductions, it is
estimated that lowa will have an approximate $40 million shortfall in meeting IDEA’s
maintenance of state financial support provisions for 2009-2010. This shortfall in state revenue
will reduce the IDEA grant “dollar for dollar” resulting in a reduction of special education
services in 2010-2011.

If there is any way to maintain the current level of state funding for special education services,
we earnestly request that it be maintained. If this is not an option, we request that the state
applies for a federal waiver preventing additional federal dollars from being cut in the future.

Thank you for seriously considering this request.

Sincerely,

;_//'] i U _LJ"‘J .'J [
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Vicki Goshon

Chair, lowa Special Education Advisory Panel
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