UNI TED STATES DEPARTMENT OF EDUCATI ON
OFFI CE OF SPECI AL EDUCATI ON AND REHABI LI TATI VE SERVI CES

FEBRUARY 21, 1996

Dr. Ed Richardson
Superint endent of Education
State Departnent of Education
Gordon Persons O fice Building
Mont gonery, Al abama 36104

Dear Superintendent R chardson:

During the week of Septenber 18, 1995, the Ofice of Special
Educati on Prograns (OSEP), United States Departnent of Education,
conducted an on-site review of the A abama Departnent of
Education's (ALDE) inplenentation of Part B of the Individuals
with Disabilities Education Act (Part B). The purpose of the
review was to determ ne whether ALDE is neeting its
responsibility to ensure that its educational progranms for
children with disabilities are adm nistered in a manner
consistent with the requirenents of Part B. Enclosure Ato this
| etter describes OSEP' s nonitoring nethodol ogy and corrective
action procedures; Enclosure B lists several commendabl e
initiatives; and our findings and corrective actions are
presented in Enclosure C.

Qur review reveal ed that the actions ALDE took in response to
OSEP' s prior nonitoring report of August 1993, appear to have
been effective in resolving a nunber of the problens identified
in that report. W found no systemc deficiencies in the areas
of content of individualized education prograns (IEPs), ful

expl anation of procedural safeguards in notices to parents,
protection in evaluation procedures, and review and approval of
| ocal educational agency applications -- all areas where ALDE
took corrective action after OSEP's 1993 report.

Al t hough this letter includes findings in the area of placenent
of students in the |least restrictive environnment and provision of
transition services to children with disabilities, OSEP
recogni zes several initiatives undertaken by ALDE in these areas.
These initiatives include ALDE s sponsorship of the Al abama
Transi ti on Conference, the Al abama Transition Pilot Project and
ALDE' s Least Restrictive Environnment Inclusion Pilot Project.
These initiatives are described in nore detail in Enclosure Bto
this letter.
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OSEP' s nonitoring places a strong enphasis on those requirenents
nmost cl osely associated with positive results for students with
disabilities. Qur nonitoring reveal ed that ALDE did not al ways
ensure the provision of services in the |east restrictive
environment, inplementation of the requirements for transition
services and provision of services to eligible individuals in
adult correctional facilities. In addition, we found problens in
t he provision of extended school year services, ALDE s conpl ai nt
managenent system its due process hearing system and in the
provision of prior witten notice.

We noted in our review of Ofice for Civil Rights data in
preparation for the visit that a relatively high percentage of
children identified as children with nental retardation were

bl ack. In discussion with ALDE staff about this issue, we were
informed that ALDE has identified this as a priority issue and
has taken steps to address it, including appointing a task force
to review the State's assessnent guidelines and eligibility
criteria for special education, and exam ne alternative
assessnent instrunents. Based on the recomendations of the task
force, ALDE will, as needed, revise procedures and provide
training statewi de to service providers. W have requested that
speci al education unit staff keep us apprised of ALDE s progress
in this endeavor

The prelimnary findings of the nonitoring team were discussed
with Dr. Bill East and staff nenbers of the D vision of Specia
Education Services at an exit conference held at the concl usion
of OSEP's on-site visit. OSEP staff subsequently provi ded ALDE
with further clarification of its findings through tel ephone
conference calls and nenoranda. ALDE was invited to provide any
additional information it wanted OSEP to consider during the
devel opment of OSEP' s nonitoring report. No additional
information was submtted by ALDE;, therefore, the findings
presented in Enclosure C are final.

In the event ALDE, after consideration of the data in this letter
and its encl osures, concludes that evidence of nonconpliance is
significantly inaccurate and that one or nore findings are

i ncorrect, ALDE may request reconsideration of the finding(s).

In such a case, ALDE nust submt reasons for its reconsideration
request and any supporting docunentation within 15 days of
receiving this letter. OSEP will review the request and, where
appropriate, will issue a letter of response informng ALDE that
the finding has been revised or withdrawn. Requests for
reconsideration of a finding will not delay devel opnent of the
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corrective action plan and inplenentation tinelines for findings
not part of the reconsideration request.

| thank you for the assistance and cooperation provided during
our review. Throughout the course of the nonitoring process,
Dr. Bill East and staff nenbers of the Division of Specia
Educati on Services were responsive to OSEP' s requests for

i nformation, and provided access to necessary docunentation that
enabl ed OSEP staff to acquire an understandi ng of Al abana's

vari ous systens to inplenent Part B.

Menbers of OSEP' s staff are available to provide technical

assi stance during any phase of the devel opnent and i npl enentation
of ALDE s corrective actions. Please let nme knowif we can be of
assi st ance.

Before the enactnent of the Individuals with Disabilities
Education Act (IDEA), one million children with disabilities were
excl uded from school altogether, and another 3.5 mllion did not
receive appropriate progranms within the public schools. Because
of the IDEA and the joint actions of schools, school districts,
State educati onal agencies and the Departnment, nore than 5.4
mllion children wwth disabilities are in school.

Thank you for your continued efforts toward the goal of inproving
educati on prograns for these children and youth with disabilities
i n Al abana.

Si ncerely,

Thomas Hehir

Di rector

O fice of Special Education

Pr ogr ans

Encl osures

ccC: Dr. Bill East



ENCLOSURE A

OSEP"s Monitoring Methodology

Pre-site Preparation. OSEP staff began its review of docunents
related to ALDE' s speci al education programin May 1995. The
review i ncluded, but was not limted to, ALDE's State Plan, State
regul ations, interagency agreenents and other materials that nust
conply with the requirenents of Part B, such as the conpl aint
managenent, due process hearings, and State nonitoring systens.
OSEP al so reviewed ALDE s pl acenent data based on the Decenber
1994 child count.

At ALDE' s request, staff nmenbers fromthe South Atlantic Regi onal
Resource Center participated as observers during the interviews
at ALDE' s adm nistrative offices, attended the three public
nmeetings and the exit conference. OSEP understands that South
Atl antic Regional Resource Center staff will assist ALDE with
devel opnent and inplenentati on of corrective action plan
activities based on the findings contained in this letter.

| nvol venent of Parents and Advocates During the week of

August 21, 1995, OSEP held three public neetings in Bi rm ngham
Mont gonery and Mobile. The purpose of these public neetings was
to solicit cooments from parents, advocacy groups, teachers,

adm nistrators and other interested citizens regarding their
perceptions of ALDE s conpliance with Part B. 1In addition, OSEP
conducted outreach neetings with representatives fromthe Speci al
Education Action Commttee and the Al abama Disability Advocacy
Programto receive additional information. The information
obtai ned fromthe public neetings and outreach activities, as
well as frominterviews with State officials and a revi ew of
State docunents assisted OSEP in: (1) identifying the issues
faced by consumers and others interested in special education in
Al abama; (2) selecting nonitoring issues (e.g., the provision of
ext ended school year services) to be enphasized while on-site;
and (3) selecting the sites to be visited.




During the on-site visit, OSEP conducted one parent focus group
meeting in Agency B in order to hear parents' inpressions of
speci al education services provided to their children. This
nmeeti ng provided OSEP staff wth parent views of the nethods used
by the agency in providing a free appropriate public education to
their children as well as the challenges faced by the district in
t hi s endeavor.

On-site Data Collection and Findings The OSEP team i ncl uded

Bar bara Route, Catherine Cooke, Sheila Friedman and Li nda
Whitsett, who visited three elenentary schools (including a
preschool program | ocated on an el enentary school canpus), two

m ddl e schools, two high schools, one special school, and one
school serving students in grades kindergarten through twelve in
six public agencies. In addition, OSEP visited one Departnent of
Corrections facility. The team|eader, Charles Laster, spent
nost of the week in ALDE' s adm nistrative offices in Mntgonery.

Where appropriate, OSEP has included in this letter data
collected fromthe six agencies to support or clarify OSEP s
findings regarding the sufficiency and effectiveness of ALDE' s
systens for ensuring conpliance with the requirenents of Part B.
The agency in which the supporting or clarifying data were
collected is indicated by a designation such as "Agency A" The
agencies that OSEP visited and the designation used to identify
those agencies in Enclosure C of this letter are set forth bel ow

Agency A: Baldw n County
Agency B: Huntsville Gty
Agency C. Linmestone County
Agency D. Escanbia County
Agency E: Mountain Brook City
Agency F. Jefferson County



Corrective Action Procedures

In the interest of devel oping a nutually agreeable corrective
action plan specifically designed to address these findings, OSEP
proposes that ALDE representatives discuss with OSEP staff,

either in a neeting or tel ephone conference, the areas of
nonconpl i ance identified, the nost effective nmethods for bringing
about conpliance and inproving progranms for children with
disabilities in the State, and specific corrective actions. W
also wll invite a representative from Al abama' s Speci a

Educati on Advisory Panel to participate in that discussion.
ALDE' s corrective action plan nust be devel oped within 45 days of
receipt of this letter. Should we fail to reach agreenent within
this 45 day period, OSEP will be obliged to develop the
corrective action plan.

In order to begin inmediate correction of deficient practices
ALDE nust undertake the foll ow ng general corrective actions:

1. ALDE nust issue a nenorandumto all agencies advi sing
them of OSEP' s findings of deficiency. The nmenorandum nust
direct agencies to review their respective practices in regard to
each of the deficiencies identified by OSEP in order to determ ne
if they have proceeded in a manner simlar to the agencies in
whi ch OSEP found deficiencies. Should these agencies determ ne
that their current practice is inconsistent wwth the requirenments
identified in ALDE s nmenorandum they nust discontinue the
current practice and i nplenent procedures that are consistent
with Part B. This menorandum nust be submtted to OSEP within 30
days of the issuance of this letter. Wthin 15 days of OSEFP s
approval of the nenorandum it nust be issued to all agencies
t hroughout the State providi ng special education or related
services to students with disabilities.

2. ALDE nust issue a nenorandumto those agencies in which
OSEP found deficient practices, as identified in Enclosure C of
this letter, requiring those agencies to i medi ately di sconti nue
the deficient practice(s) and submt docunentation to ALDE that
t he changes necessary to conply with Part B requirenents have
been i npl emented. This menorandum nust be submtted to OSEP
within thirty days of the issuance of this letter. Wthin 15
days of OSEP s approval of the menorandum it nust be issued to
t hose public agencies in which OSEP found deficient practices.
ALDE nmust send to OSEP verification that all corrective actions
have been conpl eted by these public agencies.



ENCLOSURE B

COMMENDABLE INITIATIVES

Al t hough this letter includes findings in the areas of placenent of students in the |least restrictive environment and provision
of transition services to children with disabilities, OSEP would like to recognize the following Statewi de initiatives undertaken
by ALDE

Alabama Transition Conference - For the past five years, ALDE, in cooperation with the Departnent of Rehabilitation Services, and
Auburn University's Departnent of Rehabilitation and Special Education, has sponsored an annual Statew de conference on
transition planning. The purpose of the conference is to create new transition prograns, and inprove the quality of existing
transition prograns, policies and strategies at both the local and State levels. |In addition to presenting national authorities
in the area of transition services, the conference includes workshops in the areas of agency coordination, vocationa

programmi ng, community-based instruction, and supported work and living. ALDE recognizes outstanding students, enployees,
parents and transition prograns through presentations of financial awards. Over 600 administrators, educators, consumers and
agency personnel attended | ast year's conference.

Alabama Transition Pilot Project - ALDE, along with the Department of Rehabilitative Services, and the Department of Menta
Heal t h/ Mental Retardation has jointly funded ten transition project sites during the 1994-95 school year. These sites, |ocated
in diverse geographic regions across the State, are to inplement the four goals of the pilot project: 1) establish a |ocal
transition team 2) adopt and inplenment the Life Centered Career Education Curriculumin the secondary school system 3) provide
a school -based job coach; and 4) provide a case nanager responsible for arranging for services and supports for students and
their famlies. Financial support and training for these activities are provided collaboratively by the participating State
agenci es. The goal of the project is to establish these progranms permanently in these communities, and to generate new prograns
of this type in other communities in the area. ALDE has continued to fund these sites for the 1995-96 school year, in addition
to two new sites.

Least Restrictive Environment Inclusion Pilot Projects - ALDE sponsors a conpetitive grants program for individual schools and
public agencies to fund three-year nodel projects and/or programs which denonstrate effective methods for inclusion of students
with disabilities into regular education prograns. Project sites have been established in diverse geographic regions of the
state across all age ranges. Some exanples of projects funded in the 1994-95 school year include those designed to increase the
nunber of students with disabilities served in regular classroons, provide training for teachers and admi nistrators in methods of
col l aboration, instructional strategies, establish parent support teanms in schools, dissem nation of prom sing practices, and
expand successful inclusion prograns into feeder school s.




ENCLOSURE C

FINDINGS AND EXPECTED RESULTS/ACTION REQUIRED/TIMELINES

FEDERAL
REQUIREMENT

OSEP FINDING

EXPECTED RESULTS/
ACTION REQUIRED/
TIMELINES

FREE APPROPRIATE
PUBLIC EDUCATION:
Extended School Year
8300.300 [ALDE is
responsi bl e for
ensuring that al
children with
disabilities are
provided a free
appropriate public
education, including
ensuring that public
agenci es consi der and
make avail abl e
ext ended schoo
services as a
component of a free
appropriate public
education, to
students with
disabilities, if
necessary. ]

year

BACKGROUND:
As a result of the corrective action requirements from OSEP's 1993 nonitoring

report, ALDE devel oped a conprehensive training nodul e on the requirenents of
ext ended school year services, and conducted training in each public agency in
the State. |In addition, public agencies that are found to be deficient in this

area through ALDE s onsite programreview process are required to participate in
the State's extended school year training. ALDE s nonitoring procedures include
an interview question for teachers and adm nistrators which asks for a
description of the process for determ ning the need for extended school year
services. The requirements for extended school year are set forth in the Al abama
Admi ni strative Code, which each public agency nust ensure they follow, and ALDE
does not require that |ocal public agencies devel op additional policies and
procedures to address provision of extended school year services. OSEP' s review
of the nost recent nonitoring report issued by ALDE to each of the public
agencies visited indicated that ALDE nade a finding with regard to provision of
ext ended school year services in public agencies A and B. ALDE subsequently
provided additional training in the requirements for provision of extended schoo
year services to these public agencies.

FINDING:
ALDE has not fully ensured that public agencies consider and make avail abl e
ext ended school year services, as a conponent of a free, appropriate public
education, to students with disabilities, if necessary, to ensure that the
student receives a free appropriate public education. Interviews with teachers
and administrators in public agencies A, B and D reveal ed that extended schoo
year was not available for students in the facilities visited by OSEP. Teachers
interviewed in public agencies A, B, and D stated that they were unsure as to the
criteria for extended school year, and therefore did not know how to determ ne
the need for extended school year services. None of these 11 teachers had ever
participated in an | EP nmeeti ng where students were considered for such services.
Both building |l evel and district administrators fromthese public agencies
confirmed that teachers and admi nistrators were not aware of the criteria for
ext ended school year services. Most teachers and adm nistrators acknow edged
that they had received sonme inservice training on extended school year from ALDE
staff, but indicated that additional training and information was needed.

ALDE nmust ensure that
students with
disabilities receive

ext ended school year
services, if
necessary, to ensure

that the student
receives a free
appropriate public
educati on.




COMPLAINT MANAGEMENT

BACKGROUND:

8300.661(a) and (b).

[ ALDE i s responsible
for ensuring that any
conplaint that a
public agency has
violated a

requi rement of Part B
be investigated and
resol ved within 60
cal endar days after
the conplaint is
filed, unless ALDE
has extended the tine
limt because

excepti ona

ci rcumst ances exi st
with respect to a
particul ar

conpl aint. ]

When a conplaint is received by ALDE, it is logged in, and assigned to a

compl ai nt contact person who has responsibility for tracking tinmelines, managing
correspondence and conmuni cati ng between the conpl ainant, the | ocal schoo
district and ALDE. The public agency involved is notified by a letter, which

indicates the issue involved in the conplaint,
and tinelines for subm ssion to ALDE. The public agency may then provide a

corrective action plan if it agrees that there has been nonconpliance. ALDE
reviews the informati on received, and contacts the conpl ai nant who rmay submit

the specific information required,

additional information. ALDE then nmakes a determination as to the resolution of
the conpliant, and notifies the parties through a summary of actions and letter
of findings. |If the local district is found to be in nonconpliance, the letter

may contain a corrective action plan (either one proposed by the public agency or
devel oped by ALDE). Approximately one nonth subsequent to the closing of a

compl aint, ALDE contacts all conplai nants who have prevailed in their conplaint
to verify that the public agency has inplemented its corrective action plan.

FINDING:

OSEP finds that ALDE does not ensure that conplaints are resolved within 60

cal endar days after the conplaint is filed, or within the extension granted
because of exceptional circunstances. OSEP interviewed ALDE officials
responsi bl e for conplaint resolution in the State, and reviewed conpl ai nt | ogs
tracking complaints filed fromJanuary 1993 t hrough August 1995. OSEP finds that
ALDE does not always ensure that conplaints were resolved within 60 cal endar days
unl ess the tinmeline was extended due to exceptional circunmstances with respect to
the conplaint. O the 138 conplaints filed with ALDE during this period, 63
exceeded the established 60 day tineline or the extension. (OSEP notes, however
that during this three year period, the percentages of the total conplaints
resolved within the 60 day tineline and the anpunt of time that conplaints
exceeded this tinmeline inproved. In 1993, 53 per cent of the 34 conplaints filed
were resol ved beyond the tineline and the time for resolving conplaints exceeded
the 60 days by three months to one year and four nmonths. |In 1994, 45 percent of
the 56 conplaints filed were resol ved beyond the 60 day tineline or the extension
and the tinmelines were exceeded by six days to four nmonths. At the tinme of
OSEP' s visit (Septenber 1995) 38 per cent of the 48 conplaints filed were

resol ved beyond the 60 day tineline or the extension and the anmpbunt of tinme that
exceeded the timelines ranged fromfive days to one nonth.)

Ensure that any
conplaint that a
public agency has

viol ated a requirenent
of Part B be

i nvesti gated and

resol ved within 60

cal endar days after
the conplaint is
filed, unless ALDE has
extended the tine
limt because

excepti ona

ci rcumst ances exi st
with respect to a
particul ar conplaint.




TRANSITION SERVICES

BACKGROUND:

88300.344(c)(1) (i),
300.345(b)(2),
300.346(b). [If a
purpose of the |IEP
meeting is the

consi deration of
transition services
the public agency
must ensure that (1)
a representative of
any ot her agency that
is likely to be
responsi bl e for
provi di ng or paying
for transition
services is invited;
(2) the notice sent
to parents notifying
them of the IEP
meeting contain al
requi rements
specified at

8300. 345(b) (2); and
(3) the IEP for each
student, begi nning no
| ater than age 16
(and at a younger
age, if determ ned
appropriate) must
include a statenent
of the needed
transition services
as defined in

8§300. 18, i ncl uding,
if appropriate, a
statement of each
public agency's and
each participating

agency's
responsibilities or
I i nkages, or both,

before the student
| eaves the schoo
setting.]

In addition to the initiatives described in Enclosure B, ALDE devel oped the
docunent, Transition and the IEP in 1990 and updated it in 1993. This docunent
is distributed to secondary teachers and adm ni strators Statew de, and descri bes
all State and Federal transition requirenments. These requirenents are al so
addressed in the technical assistance document, Mastering the Maze, which is
widely utilized by all educational personnel in the State, and al so incl udes
informati on on procedures for eval uation, devel opnent of |EPs and pl acenent of
students with disabilities.

OSEP reviewed the materials contained in ALDE' s nonitoring procedures (Program
Revi ew and | nprovenent Procedures for Special Education Programs in Al abanm).
OSEP's review indicated that ALDE nmonitors for the Federal requirements relating
to provision of transition services through its onsite review of student folders,
and review of district fornms submitted to ALDE. Both the Conpliance Checkli st
for Students with Disabilities and the | DEA-B Conpli ance Requirenents checkli st
require verification of whether the student's IEP contains required transition
services. The Conpliance Checklist for Students with Disabilities requires the
monitor to determine if the | EP neeting notice has conpleted transition
informati on checked. In addition, ALDE s nonitoring procedures include one
general interview question for the special education coordinator, "Describe your
process for determning transition services." There are no questions contai ned
in these procedures that address specific requirenents. OSEP' s review of the
nost recent nonitoring report issued by ALDE to each of the public agencies
visited indicated that ALDE had not made any findings with regard to provision of
transition services in any of these public agencies.

FINDINGS:

OSEP finds that ALDE did not ensure, in all cases, that public agencies

i mpl enent ed policies and procedures which conplied with the requirements of Part
B relative to transition services.

OSEP vi sited secondary education prograns in three public agencies (A B, and C
The secondary progranms included two high schools, one middle school, one
separate day school, and one school serving students from ki ndergarten through
twel fth grade. OSEP reviewed the records of 17 students fromthese prograns who
were 16 years of age or older. OSEP also interviewed the students' teachers who
participated in the |EP neeting, the building principal, and adm nistrators
responsi bl e for the provision of special education services in these three public
agenci es.

8300.345(b) (2) (i) - Parent participation - Notice must include purpose. OSEP
found that in six of the 15 files reviewed in public agencies A and B, the notice
of the IEP neeting did not indicate that a purpose of the neeting would be the
consi deration of transition services.

ALDE nust ensure that,
if a purpose of the
IEP meeting is the
consi deration of
transition services,
the public agency nust
ensure that (1) a
representative of any
ot her agency that is
likely to be
responsi bl e for
provi di ng or paying
for transition
services is invited;
(2) the notice sent to
parents notifying them
of the I EP neeting
contain al

requi rements specified
at 8§300.345(b)(2); and
(3) the IEP for each
student, begi nning no
|l ater than age 16 (and
at a younger age, if
det er m ned
appropriate) must
include a statement of
the needed transition
services as defined in
8300. 18, including, if
appropriate, a
statement of each
public agency's and
each participating

agency's
responsibilities or
| i nkages, or both,

before the student
| eaves the schoo
setting.
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8300.345(b)(2)(ii) - Parent participation - Notice must indicate agency will
invite the student. OSEP found that in 15 of the 17 files reviewed for public
agencies A, B and C, the notice of the IEP nmeeting did not indicate that the
student would be invited to the neeting.

8300.344(c)(1)(ii) - Transition services participants in meetings - Agency
representative. OSEP's found that in public agencies A, B and C, no individua
determ nation was nmade as to whether it is appropriate for a representative of
any other agency likely to be responsible for providing or paying for transition
services be invited to the nost recent |EP neeting, as required by
8300.345(c)(1)(ii). In tw instances, the parent invitation to attend the |IEP
meeting indicated that a representative fromvocational rehabilitation would be
an "anticipated participant”" at the | EP neeting (one in public agency A and one
in public agency B), however, there was no docunentation that an agency
representative had been invited, nor did a representative attend either neeting.
OSEP was informed by teachers and admi nistrators in public agency A that with
the exception of vocational rehabilitation, no other agencies are involved in

transition planning in the public agency. One teacher stated, "if the vocational
rehabilitation teacher is available on the date of the neeting, we grab himwhen
we can get him otherwi se, there is no outside involvenment." One teacher in

public agency B indicated that there is no outside agency involvenent for her
students and that the parents of the students in her class will arrange for or
otherwi se provide the appropriate transition services. A district adm nistrator
fromthis public agency stated, "the only outside agency that is ever involved in
transition planning is vocational rehabilitation. Vocational rehabilitation can
come into play during the student's junior/senior year." OSEP notes that a
representative fromvocational rehabilitation was invited to attend an | EP
meeting for only one student whose file was reviewed by OSEP in this public
agency, but the representative fromvocational rehabilitation was not in
attendance. A teacher and an admi nistrator in public agency C infornmed that
vocational rehabilitation does not becone involved with students until grade 12




8300.346(b) - Content of individualized education program. OSEP found that two
of the nine IEPs reviewed in public agency A did not contain comunity
experiences nor a statement indicating that the | EP team had determni ned that
services were not needed in that area, as required by 8300.18(b)(2)(ii). Two
additional I1EPs in public agency A stated that the child' s current functioning
precl uded consideration of these services, and that a comunity based day program
woul d al l ow parents to keep the child[ren] at home for a | onger period of tine.
When interviewed, this teacher stated, "this is very frustrating. M contact [in
the district] does not know what to do. There is not much out there for these
kids." Two |IEPs from public agency B indicated that transition services woul d
not be addressed on the students' |EPs or provided by the public agency as they
woul d be arranged for the parents, as appropriate.




GENERAL SUPERVISION

BACKGROUND:

8300.600(a)(2) (i)
[ALDE i s responsible
for ensuring that
each educati onal
program for children
with disabilities
admi ni stered within
the State, including
each program

adm ni stered by any
ot her public agency
meets the

requi rements of Part
B and the education

standards of the SEA

See al so
8§300. 2(b) (4).]

During the 1992 revi ew of ALDE, OSEP found that ALDE did not have a procedure to
ensure that individuals with disabilities incarcerated in Departnent of
Corrections facilities were identified and evaluated and had available to thema
free appropriate public education, which included special education and rel ated
services. In response to the corrective action plan, ALDE devel oped procedures
to ensure that students placed in the State's adult correctional facilities who
are suspected of having a disability are evaluated in accordance with the

requi rements of 8300.530, and provided special education and rel ated services in
conformance with an EP. ALDE al so submitted docurmentati on of inplenentation of
these procedures, as well as verification that all staff responsible for

i mpl enenting these procedures received appropriate training. At the tinme of
OSEP's visit, any individual who was incarcerated in the State of Al abama who
requi red educational services received such services in one facility.

FINDING:

OSEP finds that ALDE did not exercise its general supervisory responsibility in a
manner that ensured that all individuals with disabilities, including those who
are incarcerated, are provided a free appropriate public education in accordance
with an |EP. OSEP interviewed ALDE staff and Department of Corrections

adm ni strators responsible for ensuring services to individuals with disabilities
who are incarcerated in the adult correctional facility in Al abama, interviewed
four teachers and revi ewed student files fromone correctional facility. At the
time of OSEP's visit, there were approxi mately 400 i ndividual s receiving genera
education services at this facility, 27 of whom had been determ ned eligible for

speci al education services. OSEP found that special education services are not
provided for all students identified as eligible for special education at this
facility. Education for all students is provided in regular education cl asses by

regul ar education teachers. All students who have been deternmined eligible for
speci al education services have |EPs that state "special education will be
provi ded on an as needed basis." Participants at these |EP neetings told OSEP
that individualized determi nations of the type and amount of special education
that the students are to receive are not made at the tinme of the | EP neeting.
Rat her, the students or the students' teachers are told that the only services
avail able are tutorial assistance or counseling, which may be requested as they
perceive the need. OSEP was informed by both adm nistrators and teachers that
such assi stance was sel domrequested, and, when requested, was not always
provided. Two ALDE adm nistrators informed OSEP that they were aware that
identified students at this facility were not receiving needed special education
and rel ated services, and described the resulting |lack of services as "a rea
problem'

ALDE will ensure that
eligible inmates at
State's adult
correctional facility
who are 21 years of
age or younger are
provi ded speci al
education and rel ated
services in accordance
with an | EP.

10




PROCEDURAL
SAFEGUARDS: Impartial
due process hearings
8300.512(a) and (c)

[ ALDE i s responsible
for ensuring that not
later than 45 days
fromthe receipt of a
request for a
hearing, a final
decision is reached
and a copy is nuailed
to each of the
parties, unless a
specific tine
extension is granted
at the request of
either party.]

BACKGROUND:

ALDE operates a one tier due process hearing system Wthin 45 days after the
school receives a request or initiates a due process hearing a final decision
must be reached and mailed to the parties. The hearing officer has authority to
grant an extension for a specific period of tinme at the request of either party.
ALDE assigns six due process hearing officers on a rotating basis to conduct the
heari ngs.

FINDING:

OSEP finds that extensions in due process hearings are granted for nonspecific
periods of time. Two ALDE adninistrators acknow edged that its hearing officers
grant extensions for unspecified periods of time, even though ALDE provided
instruction to all the hearing officers in 1993, and again in 1994, that when
they grant extensions, they nust do so for a specific period of tine.

OSEP reviewed a | og of hearings from January 1993 through Decenber of 1994.
these 114 requests, 63 entries indicated that extensions of tinelines were
granted. The |og, however, did not indicate whether any of these 63 extensions
were for specific periods of time. OSEP reviewed six cases, two filed in 1994
and four filed in 1995, in which four of the six hearing officers presided. In
four instances, tinmelines were extended, but were not extended for specific
periods of time. In these four cases, three different hearing officers presided.

O the other two due process hearings, one was conpleted within tinmelines, and
one was extended for a specific period of tine.

ALDE wi || ensure that
not later than 45 days
fromthe receipt of a
request for a hearing,
a final decisionis
reached and a copy is
mailed to each of the
parties unless a
specific tine
extension is granted
at the request of
either party.
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Prior notice; parent

BACKGROUND:

consent. 8300.504
[Witten notice that
meets the

requi rements of

8300. 505 nust be
given to the parents
of achild with a
disability a
reasonabl e tine
before the public
agency -- Proposes
or refuses to
initiate or change
the identification,
eval uation, or
educati onal pl acenent
of the child or the
provision of a free
appropriate public
education to the
child.]

Content of notice.
8300.505 [The notice
under 8300. 504 nust
include -- (1) A
full explanation of
all of the procedura
saf eguards avail abl e
to the parents; (2)
A description of the
action proposed or
refused by the
agency, an

expl anati on of why
the agency proposes
or refuses to take
the action, and a
descri ption of any
options the agency
consi dered and the
reasons why those
options were

OSEP's review of the npst recent nmonitoring report issued by ALDE to each of the
public agencies visited indicated that ALDE had not nade any findings with regard
to provision of prior witten notice in any of these public agencies. OSEP al so
revi ewed ALDE' s technical assistance docunent, Mastering the Maze which ALDE
provi des as gui dance to public agencies, and could find no reference to the
requi rement that public agencies must provide parents with notice that neets the
requi rements of 8300.504-505 prior to the proposal to initiate or change the
provision of a free appropriate public education to the child. The only
reference to the provision of notice prior to a proposal of a change in the
provision of a free appropriate public education is when the parents are invited
to an | EP neeting. The document states, on page 59: "To revise the |EP, the

teacher nmust first send the parents the Request to Attend an I EP Meeting form
along with a snmall-print copy of Special Education Student and Parent Rights. |If
the parents are unwilling to attend such a neeting, their participation in the

revision of the IEP can be attained through other
conference tel ephone calls."

means, including individual or

FINDINGS:

OSEP finds that ALDE does not ensure that witten notice that nmeets the
requirements of 8300.505 is given to the parents of a child with a disability a
reasonabl e time before the public agency proposes or refuses to initiate or
change the identification, evaluation, or educational placement of the child or
the provision of a free appropriate public education to the child.

An ALDE adm nistrator informed OSEP that prior witten notice, which neets the
requirements of 8300.505(a)(1l) is provided to parents when the agency proposes to
initiate the identification, evaluation, or placenent of a child, when the agency
proposes to reevaluate a child, when the agency dismi sses the child froma
speci al education program and when the agency invites the parents to the |IEP
meeting; however, public agencies are not required to provide a notice that meets
these requirenents when the agency proposes a change in the provision of a free
appropriate public education to a student.

OSEP revi ewed student records and interviewed teachers and administrators in
public agencies A and B, and determined that prior notice, which contains the
content requirements of 8300.505(a) is not provided to parents when a public
agency proposes to change the placement or provision of a free appropriate public
education to a child. OSEP was inforned by administrators in both public

agenci es, and by ALDE admi nistrators, that the only notice that is provided to
parents is the invitation to the I EP neeting, which is acconpani ed by a copy of
Speci al Education Student and Parent Rights. Wen asked whether parents were
infornmed of the requirements at 8300.505 (including a description of the action

ALDE must ensure that
parents are provided
notice, which contains
t he content

requi rements of

8§300. 504 and 8§300. 505

12




rejected; (3) A
description of each
eval uati on procedure,
test, record, or
report the agency
uses as a basis for
the proposal or
refusal; and (4) A
description of any
other factors that
are relevant to the
agency's proposal or
refusal].

proposed or refused by the public agency, an explanation of why the agency
proposes or refuses to take the action, and a description of any options the
agency considered and the reasons why those options were rejected), OSEP was
inforned by the administrators in public agencies A, C and D, and an ALDE
adm ni strator that the content of 8300.505(a), including a discussion of

pl acenent options considered and rejected, and other factors related to the
deci sion are recorded on the section of the State-nandated IEP formentitled
"Justification for the Least Restrictive Environment."
adm ni strators in agencies A, C and D that options, including regular class
pl acenent, may be discussed at the | EP neeting, but only the final placenent
decision is recorded on the IEP. In its review of student files, OSEP noted
a change in the provision of a free,
for students in public agencies A and B (a change in the type or anbunt of
speci al education services provided), however, neither the notice of invitat
to attend the IEP neeting, nor the "justification" section of the students
contai ned any of the information required by 8300.505(a)(2)-(4).

’

OSEP was al so i nforned by

t hat

appropriate public education had been nade

ion
| EPs
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LEAST RESTRICTIVE
ENVIRONMENT
(8300.550(bh))

[ Public agenci es mnust
ensure that, to the
maxi mum ext ent
appropriate, children
with disabilities are
educated with

chil dren who are not
di sabl ed, and that
speci al cl asses,
separate schooling or
ot her renoval of
children with
disabilities fromthe
regul ar educati onal
envi ronment occurs
only when the nature
or severity of the
disability is such
that education in
regul ar classes with
the use of

suppl ement ary ai ds
and servi ces cannot
be achi eved
satisfactorily].

BACKGROUND:

The docunent, Procedures for Placenent in the Least Restrictive Environnment was
devel oped by ALDE to provide technical assistance to public agency personnel and
to "assist I|EP conmittees in making appropriate LRE decisions for students with
disabilities." During the programreview process, each public agency must
demonstrate to ALDE that it has provided this document to all appropriate

personnel, and conducted training activities.

OSEP reviewed the materials contained in ALDE' s Program Revi ew and | nprovenent
Procedures for Special Education Prograns in Al abama to determ ne the nethod by
whi ch ALDE monitors for conpliance with the Federal requirenents relating to

| east restrictive environnent. OSEP determ ned that ALDE nonitors for these
requi rements through eval uati on of student folders reviewed onsite to determ ne
whet her specific information required on the |EP is conpleted (ALDE requires that
the justification of |least restrictive environment section be conpleted, that the
pl acenent determ nation is checked, and that student participation in
nonacadem c/ extracurricular activities is addressed), and through interviews with
teachers and administrators to assess inplenentation of these procedures in

i ndi vi dual school s and throughout the public agency. ALDE also reviews public
agency forms and policies and procedures subnmtted to ALDE. OSEP's review of the
nmost recent nonitoring report issued by ALDE to each of the public agencies OSEP
visited indicated that ALDE made a finding in the area of placenent in the |east
restrictive environnent in public agency B (specifically, that the public agency
did not disseminate the docunent and provide appropriate training).

In order to neet the requirenment of 8300.550, a public agency nmust, at |east
annual |y, make a placement decision for each child with a disability that is
based upon that child's IEP. |In making that decision, the public agency mnust,
prior to nmaking any decision to renove the child fromthe regul ar education
environment-- determ ne whether the child' s education can be achi eved
satisfactorily in the regular education environnent with the provision of

suppl ementary ai ds and services. In determ ning whether a child with
disabilities can be educated in a regular education class or activity with

suppl ementary ai ds and services, several factors nust be considered including:
(1) whether reasonable efforts have been made to accommodate the child in the
regul ar classroom or other regul ar education environnent; (2) the educationa
benefits available to the child in the regul ar education environment, wth
appropriate suppl enentary aids and services, as conpared to the benefits provided
in a special education class or other separate environment; and (3) the possible
negative effect of the inclusion of a child on the education of the other
students in the class. |If, after considering these factors, the | EP team
determ nes that, even with the use of supplenentary aids and services, sone
renoval fromthe regul ar educational environment is necessary, the | EP team nust

ALDE rnust ensure that
publ i c agenci es must
ensure that, to the
maxi mum ext ent
appropriate, children
with disabilities are
educated with children
who are not disabl ed,
and that specia

cl asses, separate
school ing or other
renoval of children
with disabilities from
the regul ar

educat i ona

envi ronment occurs
only when the nature
or severity of the
disability is such
that education in
regul ar classes with
the use of

suppl emrentary ai ds and
services cannot be
achi eved
satisfactorily.
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then determ ne those portions of the day (both academ c and nonacadenic) for
whi ch the child' s education can be achi eved satisfactorily in regular education
with the use of supplenmentary aids and services.

The findings set forth bel ow are based upon a revi ew of student records,
statements fromteachers regarding placenent determinations as made in | EP
meetings in which they participated, and interviews with adm nistrators regarding
the placenent practices throughout public agencies or specific schools.

FINDINGS: OSEP finds that ALDE did not always nmeet its responsibility under
8300.550(a) to ensure that public agencies ensure that, to the maxi mum extent
appropriate, children with disabilities are educated with children who are not
di sabl ed, and that special classes, separate schooling or other renoval of
children with disabilities fromthe regul ar educational environment occurs only
when the nature or severity of the

(§300.550)

OSEP found that, in public agencies A, B, and D, the decision to renove students
with disabilities fromregular education is not based on an individual

determ nation that the student's education could be achieved satisfactorily in a
regul ar education classroomwi th the use of supplenmentary aids and services.
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LEAST RESTRICTIVE
ENVIRONMENT
(8300.550(bh))

[ Public agenci es mnust
ensure that, to the
maxi mum ext ent
appropriate, children
with disabilities are
educated with

chil dren who are not
di sabl ed, and that
speci al cl asses,
separate schooling or
ot her renoval of
children with
disabilities fromthe
regul ar educati onal
envi ronment occurs
only when the nature
or severity of the
disability is such
that education in
regul ar classes with
the use of

suppl ement ary ai ds
and servi ces cannot
be achi eved
satisfactorily].

Disability is such that education in regular classes with the use of

suppl ementary ai ds and services cannot be achi eved satisfactorily (8300.550(b));
and each child with a disability participates with children who do not have
disabilities in nonacadem ¢ and extracurricul ar services and activities to the
maxi mum ext ent appropriate to the needs of that child (8300.553).

In public agency A, OSEP visited two regular education facilities, including a

m ddl e school and a high school. Interviews with six teachers and an

adm ni strator indicated that regular education with the use of supplenmentary aids
and services was not considered at the annual review neetings for the students
in these teachers' classes. Wile confirmng information from i ndividual student
records reviewed by OSEP, one teacher stated that, for each of these students,
there was no discussion of regular education with nodifications at the annual |EP
meeting because these students "cannot handl e regul ar education." A teacher from
anot her class informed OSEP that placenent in regular education is never

di scussed for the students in this teacher's class because the parents are happy
with their child' s current placenent. This teacher confirmed that no individua
determ nati ons had been nade regardi ng whether or not students could participate
in either academ ¢ or nonacademic activities with the use of supplenentary aids
and services. Another teacher reported that not many nodifications are

avail able, and further stated that if nore nodifications were avail able, they
could create nore opportunities for inclusion and students woul d receive nore
services in regular classes. An adm nistrator acknow edged that while

consul tation, resource and sel f-contained options are provided in this public
agency, there are "gaps" in the range of services available to students with
disabilities, including supports in the regul ar classroom

OSEP al so found that students at the middl e school were renmoved fromthe regul ar
education environment due to adm nistrative conveni ence, even if the child's
education could be achi eved satisfactorily in regular education with

suppl ementary ai ds and services. OSEP was inforned by a teacher that some
students received their instruction in resource classes; however, the |EPs of
these students indicated that regul ar education classes would be the | east
restrictive placenent "if the schedule pernmits." A teacher inforned OSEP that
these students could not receive services in the regul ar education setting due to
scheduling conflicts (the teacher "couldn't be in two places at once").
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I'n public agency B, OSEP visited one separate facility and one regul ar education
facility. At the separate facility, OSEP determ ned that, in sone cases,

pl acenent of students with severe disabilities is based on administrative

conveni ence. One administrator from public agency B reported that the | ogistics
for intense therapy services are difficult to arrange in a regular facility
because the itinerant personnel needed to deliver services require significant
traveling time. This individual also indicated that the separate facility is a
"state of the art" building and offers a "protected and secure environnent."
Anot her adm nistrator inforned OSEP that in accordance with district policy, |IEP
teans are required to consider regular education placement with suppl enentary
aids and services as the first option. However, this adm nistrator acknow edged
that this is not always the practice. For students with severe enotional
conflicts, regular education with supplenmentary aids and services is not
considered at all annual I1EP reviews. A teacher fromone class in public agency
B reported that, while placenent is discussed at every annual |EP neeting, the
focus of the discussion is on whether the current placenment is still appropriate.
This individual further stated that there is no discussion at the annual |EP
meetings of regular education with the use of supplenentary aids and services.
Most of the students fromthis teacher's class remain in the programuntil they
"age out."
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LEAST RESTRICTIVE
ENVIRONMENT
(8300.550(bh))

[ Public agenci es mnust
ensure that, to the
maxi mum ext ent
appropriate, children
with disabilities are
educated with

chil dren who are not
di sabl ed, and that
speci al cl asses,
separate schooling or
ot her renoval of
children with
disabilities fromthe
regul ar educati onal
envi ronment occurs
only when the nature
or severity of the
disability is such
that education in
regul ar classes with
the use of

suppl ement ary ai ds
and servi ces cannot
be achi eved
satisfactorily.]

I'n public agency D, OSEP visited one regular education facility serving students
at the elenmentary level. Two teachers fromthis facility reported that placenent
of students with disabilities in regular education with supplementary aids and
services was not considered at the annual review nmeetings. Another teacher
stated that the | EP teanms do not address regul ar education [at annual revi ews]
because intervention and nodifications were considered prior to placenent in
speci al education [in regular education]. The second teacher indicated that no
consi deration of regular education with supplenmentary ai ds and services was made
for the students in this self-contained class, because the parents, who are very
supportive of the current placenent woul d be very upset if the students were
placed in less restrictive settings. Admnistrators fromthis public agency
confirmed that regul ar education with suppl enentary aids and services was not
considered for the students in these classes. OSEP notes that Al abama's nost
recent Federal child count data for this public agency indicate that none of the
five students identified as multidisabled fromthis public agency received
educational services in regular education settings, and were placed in self-
cont ai ned settings.
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LEAST RESTRICTIVE
ENVIRONMENT
(8300.553)

[Each child with a
disability
participates with
chil dren who do not
have disabilities in
nonacadeni ¢ and
extracurricul ar
services and
activities to the
maxi mum ext ent
appropriate to the

needs of that child].

In public agencies A, B, and F, OSEP determined that students who were placed in
separate facilities and, in sone cases, students with nultiple disabilities who
were placed in self contained classes |ocated on regul ar educati on canpuses were
not provided with opportunities for participation with nondi sabl ed students in
nonacadenm ¢ and extracurricul ar services and activities. In public agency A a
teacher and an adnministrator stated that the students, ages 11 - 20, with severe
multiple disabilities who were placed in a class |ocated on a m ddl e schoo
campus had no opportunities for integration with nondi sabl ed peers. OSEP was
inforned that integration activities were difficult to arrange due to the wi de
range in age and ability levels between the students with disabilities and those
who were not disabled. An administrator in public agency B reported that there
is no consistent effort to integrate students placed in the separate facility
wi t h nondi sabl ed peers in nonacadem ¢ and extracurricular activities. This
individual indicated that a few times each year, nondi sabled students froma

nei ghboring regul ar education facility attended an assenbly or other special
progranms at the separate facility. OSEP determ ned froma review of student
records frompublic agency B, that integration activities were not described on
the 1EPs. Administrators in public agency F also confirned that participation in
nonacadem ¢ and extracurricular services and activities for students with
multiple disabilities placed in a separate center based program were not

avail able in that public agency.

ALDE nmust ensure that
each child with a
disability
participates with
chil dren who do not
have disabilities in
nonacadeni ¢ and
extracurricul ar

servi ces and
activities to the
maxi mum ext ent
appropriate to the
needs of that child.
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