UNITED STATES DEPARTMENT OF EDUCATION

OFFICE OF SPECIAL EDUCATION AND REHABILITATIVE SERVICES

MAY -1 2000

Paul L. Erickson, Esquire
1998 Hendersonville Road, Building 1, Suite 3
Asheville, NC 28803

Dear Mr. Ericksorn:

We write in response to your September 22, 1999 letter. You informed us of North Carolina’s
application of a sixty-day statute of limitations under its Administrative Procedures Act to a
request for a due process hearing (or adminisirative review) for all claims under the Individuals
with Disabilities Education Act (IDEA), codified at 20 U.S.C. §1400 ef seq.

As you may know, the Department of Justice, on behalf of the Department of Education, filed an
amicus brief in an appeal to the Fourth Circuit U.S. Court of Appeals in a case arising out of -
North Carolina that raises this issue: M.E. and P.E. on their behalf and on behalf of their minor
son, C.E. v. The Board of Educ. for Buncombe County. In the bnief, the Government stated that
North Carolina's application of a sixty-day limitation period to administrative reviews of all
IDEA claims is inconsistent with the purposes and policies of, and other rights under, the IDEA.

A copy of the brief is enclosed for your reference. You indicated in your letter that you were
responding in part due to a letter you received from North Carclina’s state educational agency.
By copy of this letter (including a copy of the enclosed brief) to Mr. E. Lowell Harns, we are
informing him of this response. ' _

If you or Mr. Harris have further questions or wish to discuss this issue further, please contact
Dr. JoLeta Reynolds at (202) 260-7243 or me.

Sincerely,

W 2. Wadid ke,

Kenneth R. Warlick

Director

Office of Special Education
Programs

Enclosure

cc: Mr. E, Lowell Harris
Director, Exceptional Children Division
North Carolina State Board of Education

400 MARYLAND AVE., S.W, WASHINGTON, D.C. 20202

Our mission is to ensure equal access to education and fo promote educational excellence throughout the Nation
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IN THE UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 00-1101
M.E., et al.,
Plaintiffs-Appellants
V.
BOARD OF EDUCATION FOR BUNCOMBE COUNTY

Defendant-Appellee

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF NORTH CAROLINA

BRIEF FOR THE UNITED STATES AS AMICUS CURIAE
SUPPORTING APPELLANTS URGING REVERSAL

STATEMENT OF THE ISSUES

1. Under the Individuals with Disabilities Education Act
(IDEA), 20 U.S.C. 1400 et seg., what notice must the school
district provide to parents to commence the running of the
limitations period for filing a request for a due process
hearing?

2. Whether a €60-day statute of limitations for a reguest
for a due process hearing is consistent with the IDEA, 20 U.S.C.
1400 et seq.?

IDENTITY AND INTEREST OF THE UNITED STATES AS AMICUS CURIAE

This case poses guestions regarding the proper
interpretation and application of the Individuals with
Disabilities Education Act (IDEA), 20 U.S5.C. 1400 et geg., an

important civil rights statute for children with disabilities.



-2-
The statute is enforced by the United States Department of
Education, which also is authorized to promulgate regulations and
interpretive letters. 20 U.S.C. 1406, 1417. Because of its
interest in the proper interpretation of the statute, the United
States has participated in a number of IDEA cases. See, £.9.,
Cedar Rapids Community Sch. Dist. v. Garrett F., 119 S. Ct. 892
(1999); Board of Edug. v. Rowley, 458 U.S. 176 (1982); Ma:ig‘Q,
v. Edgar, 131 F.3d 610 (7th Cir. 1997); Hartwmann v. Loudoun

f Educ., 118 F.3d 996 (4th Cir. 19%7), cert. denied,
522 U.S. 1046 (1998). The United States files this brief
pursuant to Fed. R. Rpp. P. 29{a).
STATEMENT CF THE CASE

A. in elow

M.E. and P.E. filed this action in January 1999 on behalf of
their minor child, C.E., pursuant to the Individuals with
Disabilities Education Act [(IDEA), 2C U.S.C. 1400 et seqg.-

M.E., v. Board of Educ., No. 99CV3, 1999 WL 1532375, at *1

(W.D.N.C. Dec. 17, 1%99). Prlaintiffs claimed that the
Individualized Education Program (IEP)} the Buncombe County Board
cf Education (Board} proposed for C.E. denied him the free
appropriate public educaticn to which he was entitled under the

IDEA, 20 U.S.C. 1401(a) (18}, and that the Board failed to provide

- Congress amended the IDEA in 1997 and the relevant sections
of the amended version became effective June 4, 1997. Because
the district court assumed that the earlier version of the
statute applied to the events at issue here and the differences
between the two versions are not critical to the analysis here,
we Cite to the pre-1997 version unless otherwise noted.



-3-
plaintiffs with the requisite notice. The district court granted
summary judgment for the defepdant Board, finding that plaintiffs
had failed to request a due process hearing within 60 days of the
contested action as required by the North Carolina Administrative
Procedure Act, N.C. Gen. Stat. § 150B-23, and therefore could not
challenge the IEP in court. M.E., 1995 WL 1532375,‘at 5.

B. Statement of Facts |

1. In March 19%6, plaintiffs notified the Beoard that their
then four-year-old son, C.E., had been diagnosed with autism.
M.E. v. Board of Educ., No. 99CV3, 1999 WL 1532375, at *2
(W.D.N.C. Dec. 17, 1%99). C.E.'s parents asked the Board to
reimburse them for the 35 to 40 hours per week of Lovaas therapy
they were providing C.E. in their home. Ibid. Lovaas therapy is
a form of treatment for autistic preschoolers that requires
intensive one-on-one instruction for as much as 40 hours per
week. Id. at *é¢ n.3. The Board initiated the evaluation process
for providing special educaticn services, provided the parents a
handbook on parental rights, and the parents signed a consent to
the evaluation. JId. at *2.

The parents rejected the Becard's proposed placement of C.E.
in a preschocl special education classroom in May 1896 and the
Board's later offer of other special education services during
the summer. In September 1996, the parents agreed, on behalf of
C.E., to accept the Board's recommendation that C.E. receive 90
minutes of special educaticn and speech therapy per week. Ibid.

-

In Cctober, the parents again asked the Board to reimburse them
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for the Lovaas therapy and in January 1997, presented a draft IEP
to the Board that was prepared by a Lovaas facility. Ikid. The
Board p;esented a counter-IEP in late January and in February
1997, sent a letter asking if the Board's IEP was acceptable, to
which the parents did not respond. Ibid.

At a meeting in June 1997, the Board determined, and the
parents agreed, that C.E. no longer needed special education
services. Ibid. The Board removed C.E. from the program and
gave his parents a copy ¢f the parental rights handbook. One
versicn of the handbook provided to the parents contained a
notice that a reqguest for a due process hearing must be filed
within 60 days of written notice of the contested action. 1d. at
*3.

On July 29, 19297, the parents wrcote again to the Board
suggesting that the Board avoid a costly due process hearing by
providing reimbursement for the Lovaas therapy the parents had
provided C.E. at their expense. Id. at *2. The Becard's attcrney
responded by letter dated August 7, 1997, that the school board
would not pay the full amount reguested and that any amount would
have to be approved by the school becard. The letter stated:

"You, of course, have the right to file a due process petition at
any time, however, the reality of schocl systems reguires that
the governing board be consulted and that process takes time."
Id. at *3. The letter did not explain the Board;s reasons for
rejecting the parents' proposed IEP for the period when C.E. was

eligible for services. Nor did the letter explain the basis for
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the 1EP the Board instead implemented'during that same periog.
The letter also did not contain a statement of the procedural
safeguards provided under the IDEA except for noting that the
IDEA, a copy of which was enclosed, was reauthorized in June 1997
and contains "new notice provisions and provisions regarding
attorney's fees". Ibid. The Board's attorney sent the parents
another letter on August 8, 1997, rejecting the request for full
payment and making a counter-offer.-

2. Eight months later, in April 1998, the plaintiffs filed
a reguest for a due process hearing. Ibid. 1In October 1998, the
state administrative law judge (ALJ) found that the reguest for
the due process hearing was untimely because it was not filed
within 60 days as the North Carolina Administrative Procedure
Act, N.C. Gen. Stat. § 150B-23, reguires. Id. at *1. The North
Carclina special education statute explicitly incorporates the
time requiresments of the North Carolina APA for review of special
education services decisions. N.C. Gen. Stat. §§ 115(C}-1161(4d).
The ALJ also found that the iDEA's notice provisions, 20 U.S.C.
141% (b} (1) (c}); 34 C.F.R. 300.504-505 (reguiring an explanation of
the agency's decision and the procedural safeguards), were not
applicable. The decision was affirmed at the administrative
appeal stage, where the review cofficer also determined that the

IDEA's notice provisions were inapplicable because the child was

= In reciting the facts, the district court did not mention
the August 8 letter. The district court did cite the August 7
letter as Exhibit E to the Stephens Affidavit, ibid., and the
August 8 letter is Attachment F to that affidavit.
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ineligible for services in August 1997 and April 1898. 13959 WL
1532375, at *1.

3. Plaintiffs filed this action in January 1999. The
district court agreed with the administrative determination that
the 60-day statute of limitations applied and that the request
for a due process hearing was not timely filed. Id. at *3. The
district court found that the school district has a "legitimate
interest in the speedy resclution of disputes," and that the €0
days provided under the North Carolina Administrative Procedure
rct for contesting administrative detérminations is not sc short
as to undermine the purposes of the IDEA. Id. at *5. The
district court alsc found it relevant that one of the parents is
a lawyer who practices education law and that the case did not
involve a request for ongeoing services but for reimbursement for
services previously incurred. Ibid. The district court did not
address the plaintiffe' claim that the Board failed to provide
notice as the IDEA requires.

SUMMARY OF ARGUMENTl

The district court erred in dismissing plaintiffs' claims
under the Individuals with Disabilities Education Act (IDEA}, 20
U.S5.C. 1400 et seq. In enacting the IDEA, Congress intended to
ensure that scheol districts provide children with disabilities a
free appropriate public education and that parents have a full
and informed opportunity to contest placement decisions. These
purposes were thwarted by the Board's failure here to provide the

written notice the IDEA reguires, 20 U.S.C. 1415(b) (1} ({C); 34
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C.F.R. 300.504-505, and by the district court's decisicn finding
the plaintiffs’' request for a due process decision untimely, in
spite of the absence of a final written notice. The district
court also failed to consider the purposes of the IDEA when it
erronecusly determined that North Carclina's 60-day statute of
limitations applicable to state administrative actions can be
appropriately applied to a request for a due process hearing
under the IDEA.
ARGUMENT
I
THE STATUTE OF LIMITATIONS DID NOT BEGIN
TO RUN BECAUSE THE BOARD FAILED TO COMPLY WITH

THE IDEA'S WRITTEN NOTICE REQUIREMENTS-

In enacting the Individuals with Disabilities Educaticn Act
(IDEA), 20 U.S.C. 140C er seg., Congress sought to ensure "that
all children with disabilities have available to them * * * 3
free appropriate public education" and to ensure "that the rights
of children with disabilities and their parents or guardians are
protected." 20 U.S.C. 1400i{c). To fulfill those purposes,
Congress enacted procedural safeguards providing for
administrative and judicial review of state and local educational
agency decisions regarding special education services. See 20
U.5.C. 1415. The statutory scheme emphasizes the role of the
parents or guardians in the special education decision-making

process and guarantees their right to contest the decisions of

- The merits cf plaintiffs' reguest for reimbursement is not
at issue here and will not be addressed in our brief.
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the state and local educational agencies that they feel may not
serve the best interests of their child. See, g.g., 20 U.S.C.
1415(b) (1) (E); 20 U.S.C. 1415(b) (2); see alsoc Board. of Educ. v.
Rowley, 458 U.S. 176, 205 (1982) (procedures emphasize parental
participation "at every stage of the administrative process").

Undexr the IDEA's notice provisions in effect at the time of
the events at issue here, a local educational agency such as the
school board here was required to provide "written prior notice
to the parents * * * whenever [it] (i) proposes to initiate or
change, or (11) reiuses to initiate or change, the
identification, evaluation, or educational placement of the child
or the provision of a free appropriate public education to the
child." 20 U.S.C. 1415(b) (1) (C). The written notice, which is
critical to informed parental participation in the IDEA process,
must include:

(1) A full explanation of all of the
procedural safeguards available to the
parents under [the IDEA regulatiocns];

(2) A descripticon of the action proposed or
refused by the agency, an explanation of why
the agency proposes or refuses to take the
actiocn, and a description cof any options the
agency considered and why those options were
rejected;

{3) A description cf each evaluation
procedure, test, record, or report the agency
uses as a basis for the proposal or refusal;
and

(4) A description of any other factors that

are relevant to the agency's proposal or
refusal.
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34 C.F.R. 300.505 (1997)*; see also Gadsby v. Grasmick, 109 F.3d
940, 956 (4th Cir. 1997) (describing the IDEA's notice
provisions) .
This Court has found the written notice requirement to be a
"most important" procedural provisicn under the Act, noting that
it "reguires advance written notice of all procedures available

under the section * * *." Hall v. Vance County Bd. of Educ., 774

F.2d 629, 634 (4th Cir. 1985) {(considering the written notice

provisions of the Education of the Handicapped Act (EHAR) ,- 20
U.S.C. 1415(b) (1) (C)-(D)); see also Beoard of Educ. v. Rowley, 458
U.S. 176, 205-206 (1882) ("Congress placed every bit as much

emphasis upon compliance with procedures giving parents and
guardians a large measure of participation at every stage of the
administrative process, see, e.9., §§ 1415(a)-(d), as it did upon
the measurement of the resulting IEP against a substantive
standard"). A school board's failure to comply with the IDEA's
written notice provision deprives a child of a "free appropriate

education” when the failure "actually interfereis] with the

* These regulatory reguirements governing the contents of the
written notice became part of the statute itself when Congress
amended the IDEA in June 1997. See 20 U.S.C. 1415(c) (1999).
The current regulations, revised in response to the 1997
amendments, require essentially the same notice as the prior
version guoted above. 34 C.F.R. 300.503 {1999'.

~ As this Court noted in Gadsby, Congress changed the name of
the EHA to the IDEA in 1990. 109 F.3d at 942 n.l. Since the EHA
and the IDEA are the same legislative act, this Court has
referred only tco the IDEA, even when discussing cases .
interpreting the statute before the name change. Jbid. We
follow that conventicn here.
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provision of free appropriate public education.". Gadsby, 109
F.3d at 956, citing Hall, 774 F.2d at 635.

A parent's cbligation to contest the local educational
agency'é action cannot accrue until receipt of the written
notice. Althcugh this Court has expressed doubt that the notice
requirements obligate a local education agency to notify parents
expressly of the time within which they must seek judicial
review,® it has emphasized the agency's "duty to inform parents
or guardians of all procedural safeguards available to them under
the [IDER]." Schimmel v. Spillane, 819 F.2d 477, 482 {4th Cir.
1987). Cf. Powers v. Indiana Dep't cf c., 61 F.3d 552, 559
{7th Cir. 1995) (holding that the statute requires the local

education agency to give written nctice of the applicable statute

of limitations); Spiegler v. District of Columbia, 86é& F.2d 461,
469 (D.C. Cir. 1989) {(same} .- Such notice is critical to

parents' understanding of the substantive basis of the agency's

decision, thereby allowing them to make a meaningful

- It is clear, however, that the North Carclina statute of
limitations the district court found analeocgous here reguires the
agency to provide written notice to the "perscns aggrieved" by
the agency action of "the right, the procedure, and the time
limit to file a contested case petition." N.C. Gen. Stat.

§ 150B-23(f) (emphasis added). 1In fact, the limitations period
does not begin to run until such notice is received. Ibid.

- In other parts of their decisions, the courts in Spiegler
and Powers adopted short limitations periods for filing IDEA
claims in federal court. For the reasons stated later in this
brief, a similarly abbreviated limitations period for reqguesting
a due process hearing is inconsistent with the IDEA. See pp. 13-
22, infra.
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determination as to whether to requesf a due process hearing to
challenge that decision.

The Board's August 1997 letters did not comply with the
IDEA's written notice regquirements and cannot serve to commence
the running of the statute of limitations. The letters did not
explain the procedural safeguards applicable to the process or
describe the actions the Board proposed and rejected, the
evaluation procedures on which it relied, or other factors
considered in rejecting the proposed IEP C.E.'s parents thought
most appreopriate for their child. The letters did not say that
the Board had made a ﬁinél determination of the type of services
appropriate for C.E. or notify the parents that, at that point,
their option was to agree or institute formal review procedures.
Rather, the Becard's letters appeared to be part of ongoing
negotiations.

If the district court's decisicn i1s permitted to stand, the
Board's failure to provide the written notice will have had a’
material impact on the parents' efforts to secure a free
appropriate public education for C.E. Even though, as the
district court found, cne ¢f the parents is a lawyer familiar
with this subject matter, the parents apparently were unaware
that the Board considered the August letters to be final written
notice of the contested acticn. They claim to have relied on the
Board's statement that "[ylou, of course, have the right to file
a due process petition at any time * * *_ " See Memoraﬁdum in

Support of Plaintiff's Motion for Summary Judgment at 2 (R,
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42) .- 1f parents apparently versed in this area did not
understand the significance of the informal letters, parents
without that background certainly cannot be expected to infer
from such letters that their time for requesting a due process
hearing has commenced. Failure to provide formal written notice
is particularly troubling where the State, as here, purports to
apply short time limits on seeking a due process hearing. The
fact that one parent is a lawyer does not abscolve the Board of
ité responsibility to comply with the IDEA's notice regulations.
An explanation cof the bases of the Board's decision may, in some
cases,-obviate the need for a hearing or litigation.

aAlthough the district court did not explicitly address the
notice argument, the issue was raised and dismissed during the
administrative proceedings and the record of those proceedings
was supposed to be part of the district court record.® The ALJ
found that the IDEA's written notice provisicn was inapplicable
and the administrative review officer agreed: "Since the child
was a child without disabilities on August 8, 1987, and April 22,
1998 [the date the due process hearing request was filed], the
Respondent was not required to provide the Petitioners with

'prior written notice.'" State Hearing Review Officer Decision

- "R, __ " refers to entries in the district court's docket
sheet .

<  Under the IDEA, the district court "shall receive" the
administrative record and "shall hear additional evidence at the
reguest of a party, and, basing its decision on the preponderance
of the evidence, shall grant such relief as the court determines
is appropriate." 20 U.S.C. 141i5(e; {2}.
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{(Dec. 3, 1998). This conclusion is contrary to the statute.
Nothing in the IDEA makes the written notice requirement
contingent on whether the child was considered to héve a
disability at the time the parents contested the school's action
as long as the child was eligible for services at the time they
were requested and there are contested issues that could result
in relief with respect to that child's placement or services.
Here, there was no‘dispute that C.E. was eligible for special
educational services under the IDEA for at least a 15-month
period. As a result of C.E.'s eligibility for sexrvices, C.E.'s
parents were entitled to the required written notice explaining
the Board's reasons for its proposal, the evaluations on which it
relied, and its reasons for rejecting the parents' proposed IEP
to provide services during that period. Without that notice, the
time within which the ﬁarents were obligated to contest the
Board's actions did not commence.
1l
THE DISTRICT COURT IMPROPERLY
APPLIED THE STATUTE OF LIMITATIONS
PROVIDED UNDER THE NORTH CAROLINA
ADMINISTRATIVE PROCEDURE ACT

Even if the Board had supplied the required written notice,
the €0-day statute of limitations provided under North Carolina's
Administrative Procedure Act, N.C. Gen. Stat. § 150B-23(f), is
inconsistent with the IDEA's purposes and this éourt's cases

interpreting the statute. The IDEA does not set time limitations



_14_
for reguesting a due process hearing.;; The due process hearing
is a de novo proceeding during which the parties may be
represented by counsel or others well-versed in the IDEA, and may
present witnesses and evidence, including expert testimony,
relating to the educational needs of the child. 20 U.S.C.
1415(d). " ([Wlhen a federal statute, such as [the IDEA]}, creates
a right of action, but federal law provides no controlling
statute of limitations, 'the general rule is that a state
limitations period for an analogous cause of action is borrowed
and applied to the federal claim, provided that the applicatibn

of the state statute would not be inconsistent with underlying

federal policies.'" Schimmel v. Spillane, 819 F.2d 477, 481 (4th
Cir. 1987), gquoting County of Oneida v. leid ndian ) , 470
U.s. 226, 240 (1985]). In the context of IDEA claims, the

limitations pericd must not frustrate or interfere with
Congress's stated purposes te ensure "that all children with
disabilities have available to them * * * a free appropriate
public education" and that "the rights of children with
disabilities and their parents or guardians are protected." 2¢C

U.S.C. 1400(c); see Schimmel, 819 F.2d at 482-483.

— A 1990 federal statute provides a four-year statute of
limitaticons for civil actions "arising under an Act of Congress
enacted after the date of the enactment of this section" for
which no statute of limitations is otherwise provided. 28 U.S.C.
1658. Because the IDEA was enacted before 1990 and was amended
and reauthorized in 1997, see Pub. L. No. 105-17, 111 Stat. 37
(1997}, 28 U.S.C. 1658 is inapplicable. It also is not clear
that the liMitations period in 28 U.S.C. 1658 would apply to the
request for administrative review at issue here since that
statute applies to "cgivil action(s]".
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In Schimmel, this Court carefully considered the appropriate
statute of limitations for judicial actions in light of the
IDEA's purposes. 819 F.2d at 479-483. The Court found that
Virginia's Administrative Process Act (APA), Va. Sup. Ct. R.
2A:2, was the most analogous statute because, as under the IDEA,
in Virginia the court reviews administrative decisions de pnovo
and the parties are allowed to present evidence in addition to
that in the administrative record. The.Court nevertheless
rejected the Virginia APA's 30-day limitation for judicial
actions because it "would conflict with the federal policies
underlying the [IDEA]." 819 F.2d at 482. The Court found thaf a
30-day statute of limitations was too short to allow parents, who
may be unrepresented at the administrative stage, to ﬁind counsel
and decide whether to file a judicial action. Ibid. The
Schimmel Court alsc noted that other courts ¢of appeals have found
that a short statute of limitations limits the independent review
that Congress intended the district courts to exercise, inhibits
the collecticn of evidence necessary for orderly and thorough
review, and frustrates the statutory policy Qf encouraging
parental participation in decisions affecting the education of
their children, potentially leading tc inappropriate placement

decisions. Ibid., citing Janzen v. Knox County Bd. of Educ., 790

F.2d 484 (6th Cir. 1986) (rejecting 60-day limitations period and
applying three-year statute of limitations); Scokin v. Texas, 723
F.2d 432 (5th Cir. 1984) (rejecting 30-day limitations period in

favor of two-year tort limitations period); and Tokarcik v.



-16-
Forest Hills Sch. Dist., 665 F.2d 443 (34 Cir. 13881) (rejecting
30-day statute and applying two-year tort limitations periocd),
cert. denied, 458 U.S. 1121 (1982).- This Court found that
"[t]hese additional concerns bolster our conclusion that
application of the very short limitations period of the Virginia
Administrative Process Actlwould be inapprepriate in this case."
B19 F.2d at 483.

Considering the reasons for a shorter statute, the Court in
Schimmel found that although Congress intended to encourage the
prompt resolution of guestions regarding the appropriate
placement of the child, this interest was not more important than
the other policies reflected in the IDEA "that could be
undermined by application of a very short limitations pericd."
819 F.2d at B843. Agreeing with other courts that parents'
interest in securing an appropriate education for their children
will encourage parents to seek prompt judicial review, the Court
affirmed the district court's checice of Virgihia's one-year
statute for all personal actions for which no other limitations
period is prescribed, Va. Code Ann. § 8.01-248 (1584). In so
doing, the court rejected an alternative suggestion that sixty

days would be an appropriate limit: " [W]e are not convinced that

= This court in Schimme]l cited other appellate decisions in
which the limitations periods for filing a complaint in federal
court were at issue. Although this case involves the limitations
period for reguesting an administrative due process hearing, the
analysis and rationale of those cases is relevant here.
Furthermore, as noted infra, no court of appeals decision has
held that a limitations period as short as 60 days 1s appropriate
for requesting a due process hearing under the IDEA.
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appXication of a 60-day 1imitations périod would so far
ameliorate the problems of unrepresented parties as to obviate
the concerns expressed in this opinion." 819 F.2d at 482 n.4.

The only case in which this Court considered the applicable
statute of limitations for filing IDEA actions in North Carclina
-- either administrative due process hearing reguests or judicial
actions -- 1is Shook v. Gaston County Board of Education, 882 F.2d
119 {4th Cir. 19839), cert. denied, 493 U.S. 1083 {1990}). 1In that
case, the Court stated that the three-year statute of limitations
under N.C. Gen. Stat. § 1-52(2), the limitations period that
applies to "a liability éreated by statute, either state or
federal," applied to actions for reimbursement under the IDEA.
882 F.2d at 122. -The Court did not discuss the statute of
limitations under the North Carolina Administrative Procedure Act
that the district court applied here.-

In Manning v. irfax County School rd, 176 F.3d 23% {(4th
Cir. 1999), this Court followed the Schimmel analysis in
determining the applicable limitations period under Virginia law

for requesting an administrative due process hearing under the

< The precise limitations period was not dispositive,
however, because the Court went on to find that even though the
action in that case had not been initiated within three years of
the written notice of the proposed placement, Ncrth Carolina's
tolling provision, N.C. Gen. Stat. § 1-17(a), also applied and
the child was allowed to bring an action under the IDEA within
three years after reaching majority. 882 F.2a at 122. The Court
considered the IDEA's policy that "representatives of
educationally handicapped children promptly assert the. child's
educaticnal rights" and found that “"the exercise of a state
telling provision in favor of the child should not deter the
parents from bringing suit at an earlier time." 882 F.2d at 121
n.z2.
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IDEA -- the precise question at issue here. Plaintiffs in
Manning argued that there was no limit on the time for requesting
a due process hearing under the IDEA, or, in the alternative,
that the sfatute of limitations should be five years. This Court
found that the same statute of limitations should apply both to
the request for the due process hearing and tec filing the
judicial action, and was unpersuaded that the disputes in the
administrative IDEA proceedings were so different from those in
judicial proceedings "as to justify application of disparate
lisnitaticons periods." 176 F.3d at 239. This Court. thus noted in
Manning that Virginia's one-year statute of limitations for
personal actions was an appropriate time limit for administrative
actions as well, and that the cne-year period did not
“underﬁine[) the IDEA's policy of providing parents an
opportunity to protect their disabled children's educational
rights." Ibid.; see also Murphy v. Timb g ] ,
22 F.3d 1186, 11%4 (1st Cir.), cert. denied, 513 U.S. 987 (1994}
(rejecting the four-year statute of limitations for personal
injuries and applying a six-year catch-all limitations period to
the request for a due process hearing, finding that "the more
abbreviated the limitation on compensatory education claims the
greater the disincentive to parents to shed an adversarial
posture and get on with the business of cooperat.ing with school
officials to further the special-education needs of the child").

The district court here gave almost no consideration to the

concerns expressed in Schimmel and Manning, and did not mention
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Shook. The primary purpcse of a statute of limitations is tc
prevent evidence from growing stale. See Wilson v. Garcia, 471
U.S. 261, 271 (1985). The 60-day limitation provided for
administrative actions under North Carolina law is not required
by this purpose. At the same time, such a short deadline is
significantly inconsistent with the IDEA's purpcses and the
rights it protects. This Court noted in Schimmel, with regard to
the time limits for filing judicial actions under the IDEA, that
many parents are acting pro se, and a decision to seek a due
process heeving may involve a search for counsel and expert
witnesses or research on the processes for contesting the State's
denial of services.

These concerns are magnified at the administrative due
process hearing stage since parents seldom have counsel at the
IEP stage, where they deal generally with teachers and others in
the school, and will need time to find counsel and expert:
witnesses and prepare evidence for the due process hearing. The
record developed at the due process hearing is part of the record
if judicial review is sought, and the district court is required
to give "due weight" to that record, and any conclusions of the
hearing cfficers informed by that record, in its determination.
Rowley, 458 U.S. at 206. Many of the issues arising under the
IDEA are substantively complex and may not be evident until

significant time has passed. It is thus critical that parents
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have a full opportunity at the adminiétrative stage to develop
the record properly. 458 U.S. at 205-206.<

For these reasons, a 60-day statute of limitations is
inconsistent with the IDEA's purposes because it ensures that
many legitimate claims will be forfeited through inadvertence ox
inability to locate representation in such a short time,
rendering ineffective the protections Congress created for
children with disabiliﬁies and their families. Moreover, a short
statute of limitations will likely interfere with attempts by the
parents and school to seek an amicable resolution short of |
litigation by forcing administrative review almost immediately
upon completion of the IEP process. Although few cases address
the appropriate limitations pericd for requesting a due process
hearing under the IDEA, no court of appeals, including this Court
in Mannipg, has upheld application of a statute of limitations as
short as €0 days. See, e.qa., Bernardsville Bd. of . v. J.H.,
42 F.3d 149, 158 (3d Cir. 1994) (finding that one year is an
appropriate time limit for reguesting a due process hearing);

Murphy., 22 F.3d at 1190 (applying six-year statute of

= It is also not clear that in the typical administrative
hearing under North Carolina law, individuals protesting agency
action must put on the sort of technical, éxpert evidence that
parents may need to present in an administrative hearing under
the IDEA. 1In at least some state proceedings, the agency review
process is not de novo and the hearing cfficer simply reviews the
record presented to the agency decision-maker. See, e.g.,

r ven . v. Nor r Dep' m , 455
S.E.2d 455, 382-383 (N.C. Ct. App. 1995} (in a certificate of
need proceeding, "{t]Jhe judge determines [the] issues based on a

hearing limited to the evidence that 1s presented or available to
the agency during the review period").
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limitaticns); Alexgpulos v. Francisco Unified Sch. Dist., 817
F.2d 551, 555 (9th Cir. 1987) (applying the three-year statute}.

Because this case involves a request for reimbursement,
speedy resolution is of less concern than where, fﬁr example, the
current placemenﬁ of a child is at issue. Even when there is a
special need for prompt resolution of a dispute, however, a 60-
day statute of limitations is unnecessary and counterproductive.
There are already significant incentives for quick action by
parents, including the parents' presumed interest in protecting
the legal rights of their child and ggtting an appropriate
educational plan in place as quickly as possible. Any marginal
benefit that accrues to children whose claims are more quickly
resolved because of a short time limitation must be weighed
against the harm that will inevitably befall children whose
claims are permanently foreclosed by their parents inadvertently
missing an unnecessarily short deadline. And although the
district court based its decision at least in part on the school
district's "legitimate interest in the speedy resclution of
disputes," 1599 WL 1532375, at *5, there 1s nothing in the IDEA
that suggests that Congress was interested in ensuring that
school districts are relieved from liability under the IDEA as
speedily as possible. To the contrary, the express concern is
for the appropriate education of the child.

Finally, rejecting a 60-day 1imitations'period for
requesting a due process hearing is also consistent with the

long-standing position articulated by the federal agency Congress
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designated to interpret and enforce the IDEA. The United States
Department of Education is given statutory authority to interpret
the IDEA through regulations and interpretive letters. 20 U.S.C.
1406, 1417 (1999). The agency's legal interpretations expressed
in its interpretive letters are entitled to deference. See Honig
v. Doe, 484 U.S. 305, 325 n.8 (1988). Over the past ten years,
the Department of Educatioﬁ has consistently expressed its
opinion in such letters that a 60-day limitations period for
requesting a due process hearing is inconsistent with the IDEA.
See Letter tc J. Raskin, 17 Education for the Handicapped Law
Rep. 1116 (June 19, 1991) (Addendum at p. 1l); Letter to J.
Pawlisch, 29 Individuals with Disabilities Education Law Rep.
1088 (Oct. 22, 1997) {(Addendum at p. 5).

Because the 60-day limit applied to administrative causes of
action under North Carolina law is too short, the court must
borrow a limitations pericd from a more analogous state statute.
As this Court found in Shook, 882 F.2d at 121, in North Caroclina,
the catch-all statute of limitations for statutory actions for
which no statute of limitations is otherwise provided is three
years. See N.C. Gen. Stat. § 1-52{2). It was this type of
statute this Court found most analogous in Schimmel and Manpning.
We do not argue, however, that three years is the only
appropriate limitations period, just that undex North Carolina
law, it is one that would fall into place as an élternative to

the 60-deay statute.



The district court's judgment should be reversed.
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LETTER TO RASKIN
Ms. Judith Raskin
Executive Director
Parent Information Center -
P.O. Box 1422
Concord, NH 03302-1422

[Summary]
Digest of Inquiry
(February 25, 1991)

Does OSERS object to proposed state legislation which would set specifiz tfime
limits on filing reguests.for due process hearings, appealing due process
hearing decisions to court, and claiming attorneys' fees?

Digest of Response
(June 19, 1891)
osed Time Limits May Be Unreasonable and Improper

Proposed state legislation which would establish specific time limits on
filing requests for due process hearings, appealing due process hearing
decisions in court, and claiming attorneys' fees may unreasonably burden the
children with disabilities and their parents and may improperly limit the power
>f federal courts to hear cases under the IDEA.

[Text]
Text of Inguiry

Our State Legislature is currently hearing a bill which would limit the time
in which parents of children with disabilities may file for a due process
hearing (pg. 1, 186-C:16-a, I.) if they disagree with the proposed I.E.P,. TH
5ill also limits the time in which appeals may be made to the court.

I believe this bill would substantially change the implementation of P.L. 194-
142 (now I.D.E.A.), particularly as it relates to parents rights.

I would appreciate it if the Office of Special Education Programs could
clarify whether this is legal, and meets the requirements of Federal statutes.

Thank you for your prompt attention.

Enclosure
+ «ulemaking: Due Process Hearing. Amend RSA 186-C:16, IV to read as follaws:

Copr. ® West ZOQO No Claim to Orig. U.S. Govt. Works
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It Requesting due process hearings regarding individualized educatlon plans
ursuant to 186-C:16-a and appealing school district dec151ons regarding
individualized education] such plans;

2 New Section; Due Process Hearings: Appeals to Department cf Education. Amend
3A 186-C by inserting after section 16 the following new. section: '

186-C:16-a Due Process Hearing; Appeals.

I. Any request for a due process hearing regarding individualized education
rians to the department of education made in accordance with rules and under HSA
.56-C:16, IV, shall be filed within 60 days of the date parents must sign
:ocuments indicating their assent to such plans.

II. Any final decision of the department of education hearing officer rendered
.1 a hearing held in accordance with rules adopted under RSA 186-C:16, IV shall
e implemented by the school district as the status quo placement within 60

:ays, unless: (a) The parties mutually agree in writing to an éxtension; {b)
ither party files a timely appeal to a court of competent jurisdiction within
‘] days; or {(c) The hearing officer grants an extension upon proper reguest by

-ither party. ARuthorization to grant such extension shall not be unreasonabl
‘ithheld.

III. Any party aggrieved by a final decision of the department of educatlon
earing officer in a hearing held in accordance with rules adopted under RSA
.86-C:16, IV may appeal that decision to a court of competent jurisdiction
‘ithin 6 months of the date of such officer's final decision, or be barred fiom
.ny such appeal.

Iv ;) Any party seeking attorney's fees, to the extent allowable by law, for
. C rocess hearing conducted by the department of education held in
cco.aance with rules adopted under RSA 186-C:16, IV, shall submit its
ocumented claim in writing to the school district within 6 months of the date
I the hearing officer's final decision for the purpose of providing notice to
uch school district of the judicial acticon to be instigated by the party
ceking attorneys fees. Any judicial action to cbtain such fees shall be f'led
0@ court of competent jurisdiction within 6 months to the date of the flnap
.ecision of the hearing cfficer, or be barred.

{(b) Unless the parties specify in writing to the contrary, compliance with the
.earing cfficer's decision and payment or settlement, or both, of the attorngy's
ces sssociated with the due process hearing relative to such decision, shalll be
zemed to be an agreement and settlement of all outstanding issues on the
erits, as well as those pertaining to fees, by all parties to such hearing.

V. No action relative to & request for a due process hearing or to an appeal
nerefrom shall be permitted unless filed either within the period of a child's
tigibility for services under federal law or within 6 months after the end pf
:ch period.

3 Effective Date. This act shall take effect 60 days after its passage.

Text of Response

This is in response to your recent reguest for clarification of the issues
i3-~d by a bill currently in the New Hampshire Legislature. The bill raises a

8! of guestions related to whether the provisions in the proposed State
eg..lation are consistent with the provisions of Part B of the Individuals wWith

Copr. © West 2000 No Claim to Orig. U.S. Govt. Works
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Dis .ities Education Act (Part B) and other Federal statutes.

"The proposed bill currently before the New Hampshire legislature that you have
asked the Office of Special Education and Rehabilitative Services {0OSERS) to
review includes a number of provisions which, if enacted, would impose
limitations on parents' due process rights under Part B. Because the proposal
would impose limitations on the due process rights guaranteed parents by Part B,
as well as limitations on the authority of Federal courts, it would, if enacted,
create a number of conflicts with Federal law. Our concerns with the various
individual provisions of the proposal are as follows:

I. This paragraph would limit the filing of requests for due process hearihgs
regarding individualized education programs (IEPs) to the 60-day period after
the date parents must sign the documents indicating their assent to the IEP.
Part B, however, grants parents the right to initiate due process on "any matter
relating to the identification, evaluation, or educational placement of the
child, or the provision cf a free appropriate public education to such child,"”
without any time limitation on when that right can be exercised. 20 U.S.C. §
1415(b) {1) (E); 34 CFR § 300.506. Since we can envision many situations in which
this 60-day time limitation would not be reasonable, e.g., problems with the
IEP that would not be apparent until much further intc the school year, we
bDelieve this provision would cconflict with Part B.

IT. This paragraph, which would limit the period between a hearing offi-=2r's
final decision and implementation of -that decision to not more than 60 days
uinless pendency had attached or an extension was either mutually agreed upon or
gre- ~d by the hearing officer, does not appear to be objectionable.

This paragraph would create a six-month statute of limitations for
appeals to courts of due process hearing officer decisions. While a six-month
statute of limitaticons may not be clearly unreasonable, we believe that this
orovision presents a conflict with Federal law because it would, by State
statute, specifically attempt to limit the power of Federal courts to hear
appeals of due process decisions when Federal law imposes no such limitation.

V. (a) This paragraph would impose a six-month limitation for claims for
attorneys' fees for work done in due process hearings, and a six-month
limitation for filing lawsuits to reccver attorneys' fees for due process fqr
“he reasons specified in 1II, above. With regard to the notice requirement, iwe
are concerned that this provision may raise an additional unreasonable burden on
varents' rights as specified in 20 U.S.C. § 1415(e) (4).

(b) This provision specifies that unless the parties agree in writing to
the contrary, compliance with the hearing officer's decision and payment or
settlement, or both, of attorneys' fees associated with that decision,
constitutes agreement and settlement of all issues regarding the merits and fees
csetween the parties. This provision does not appear to be objectionable.

V. This paragraph limits requests for due process and appeals of due process
decisions to not more than six months after the end of the child's eligibility
‘or service under Federal law. As specified in III and IV.{(2), above, we cagnot
see that such a limitation is clearly unreasonable, but believe that the
orovision presents a conflict with Federal law because of the limitation it
.mr~ses on the power of Federal courts. .

iope that this information is helpful. Please let me know if we can be of
20 .ional assistance. Thank you for bringing this matter to our attentioin.
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LETTER TO PAWLISCH
[Summary]

Digest of Inguiry
[Date Not Provided]

Is a one-year statute of limitations for requesting due process hearings
zllowable?

Digest of Response
(October 22, 1997)

Une-Year Statute Of Limitations Permitted

Since the IDEA lacks a provision specifying a statute of limitations, courts
nost often borrow the most closely analogous state statute of limitations. In
¥lsconsin, a propesed statute required a written request for a due process
tearing to be filed within one-year of the challenged action, provided the
carents were made aware of the limitations period. OSEP stated a 60-day
:imitations period would be unreasonable, but the one-year period might be
311 1. Before enacting the one-year periocd, the state was directed to make
sur 2e one-year limit was similar to the most closely related state statute of
imitations, and to ensure that federal education claims were not subjected to a
stricter statute of limitations than state claims.

[Text]
Text of Response

The Office of Special Education Programs (OSEP) has completed its review of
Visconsin's 1997 Assembly Bill 261. The Bill provides that the written reguest
for a hearing must be filed within cne year after the proposal or refusal of the
school board to initiate or change the child's multidisciplinary team
zvaluation, individualized education program, educational placement, or the
orovision of an appropriate special education program. The Bill also includes a
sroposed addition, which states that the limitation period would apply only if
-he parent of a child with a disability received notice of the right to appehl.

Under current Wisconsin law, there is no specific limitation as to when a
sarent of a child with disabilities may file a written request with the
Visconsin Department of Public Instruction for a hearing to challenge the schol
coard's proposal or refusal to initiate or change the child's multidisciplinlary
team evaluation, individualized education program, educational placement, or the
srovision of an appropriate special education program.

T TIndividuals with Disabilities Education Act does not impose any time
.in cions.- Under the Act, there is no statute of limitations for either

Copr. ©® West 2000 No Claim to Orig. U.S. Govt. Works
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‘eq ing an administrative hearing or seeking judicial review. Although the
6ng..ss has created a federal statute of limitations for civil actions arising
‘nder Acts of Congress, its application is limited to laws enacted after 1990.
'8 U.S5.C. § 1658. However, OSEP previously indicated in a letter to Raskin, QSEP
.891, that a 60-day time limit for filing due process requests which had beea
sroposed in New Hampshire would be an unreasonable limitation upon Federal lgw.

‘"Traditionally, Courts have imposed analogous State statute of limitations on
>oth reguests for due process hearings and judicial appeals of those hearing
iecisions. Dell v. Bd. of Educ., Township High Sch. Dist. 113, 32 F.3d 1053
7th Cir. 1994); Murphy v. Timberlane Regional Sch. Dist., 22 F.3d 1186, 1192-
.194 (1st Cir,. 1994); 0Oak Park and River Forest High Sch. Dist. v. Ill. St. |Bd.
»f Educ., 886 F.Supp. 1417, (N.D.Ill. 1995} rev'd an other grounds, 79 F.23d
354 (7th Cir. 1996). One of the federal interests behind the borrowing of Stéte
.imitations periods is to ensure that plaintiffs filing federal claims are ndt
subjected to more stringent limitations than are imposed upon analogous State
laims. See Wilson v. Garcia, 471 U.S. 261, 276 (1985).

While we are not aware of any case that specifically addresses the relevant
statute of limitations in Wisconsin, in reviewing this legislation, the propésed
sne-year limitations pericd should be compared to the most analogous State
statute of limitations for claims arising under State law. In enacting this
.imitation period for IDEA due process hearings, the State should not
iiscriminate against federal claims by making the statute of limitations more
;estrictive for this federally protected right than for analogous State- based
:lair=, Further, the application of such limitations in particular cases must be
iec: by impartial hearing officers and the Courts.

On .gust 20, 1987, a member of my staff, Ms. Barbara Route, spoke with Ms.
jtephanie Petska of your staff, regarding the status of the Bill. Ms. Petska
stated that the Bill was being reviewed by the Legislative Reference Bureau, an
idjunct to the Legislature. Ms. Petska further stated that the Bureau would be
wotifying the Wisconsin Department of Public Instruction in October regardiné
-he status of the Bill.

I hope the informaticn in this letter will be of assistance to you. If you
rave additional guestions and/or concerns, please do not hesitate to contact Ms.
oute, State contact, at (202) 205-9029.

Thomas Hehir

Director

Office of Special Education Programs

[Index]
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