An Alternative Approach - from Russ Poulin

Language Recommendations - from individual distance ed subcommittee members


Issue 2 - State Authorization of Distance Education: An Alternative Approach
After the last meeting of the Negotiated Rulemaking Committee, Russ Poulin posted a blog entry with asking for input on the latest proposed language.  There also was a meeting of select state regulators to discuss the proposed regulation at their national (NASASPS) meeting on April 29.  The feedback was mostly negative.  It may be time for an alternative approach.
Exemptions

The argument against allowing exemptions centers around two points:
· If exemptions are based on accreditation, then this undercuts the federal financial aid triad.

· An "active review" of institutions is needed to protect consumers.

The problem with these arguments are:
· About 45 states use exemptions for some subset of the institutions offering distance education in their state.  If there was a real problem for those institutions, those states would change the requirements to include a more active review.  Therefore, the state is performing its due diligence (and upholding its role in the triad) by employing the most efficient tool required in reviewing these institutions.

· There has been much made of the trespasses of the for-profit institutions.  There are greater review requirements for the authorization of for-profit institutions in most states.  Therefore, most of these trespasses were performed by institutions that had undergone a more active review.  That review did not lead to extra protection for consumers.

· Exemption  means different things in different states, but the Negotiated Rulemaking Committee seems to have not acknowledged those differences:
· In some states, because the institution is exempt from review does not mean that it is exempt from the laws of that state.

· In some states, an "exemption" involves a review involving several criteria.  Under the definition of "active review" provided by the Department, they are actually conducting a review, but they use the word "exemption."

The need to disallow exemptions is not supported by the evidence.

A New Start

I suggest that we travel a path that will demonstrably help us to protect student consumers.  Here are my proposed steps in doing so:
Suggestion 1:  Return to the Department's original state authorization language
In October 2010, the Department released the following new regulation:

(c) If an institution is offering postsecondary education through distance or correspondence education to students in a State in which it is not physically located or in which it is otherwise subject to State jurisdiction as determined by the State, the institution must meet any State requirements for it to be legally offering postsecondary distance or correspondence education in that State. An institution must be able to document to the Secretary the State's approval upon request.

It is elegant, clear, and to the point.  

Suggestion 2:  Create Student Consumer Information Databases

Rather than depending on institutions to inform students, let's create three databases that will inform student consumers about their educational options.  Institutions often provide these notifications in very "imperfect" ways, such as: they are hard to find, they provide incorrect information, and/or they do not provide the proper context for the student understand the importance of the information.

The databases would be run by the Department of some reputable organization and include:

· National database for institutional authorization.   Each state would report the names of each institution that is currently authorized.  Additional information about institutions that are applying or being disciplined could be included.  States that authorize institutions program-by-program, would list those programs.  Context about the meaning of state authorization could be supplied.

· National database for licensure authorization.  Each state agency for each licensure program would report the programs that meet the educational requirements for certification or sitting for an exam in their state.  

· National database for complaints.  The NASASPS leadership has suggested that a national database of student complaints could be created.  Student identities would need to be shielded.  Criteria for which types of complaints would be reported would be required.  Suggest that adverse actions against institutions (which have exhausted all appeal options) be openly reported.
Institutions would be required to notify students about authorization, licensure, and complaint process on their own until the databases were functional.  At that point, they would be required to notify students about the databases.
Suggestion 3:  States Can Exempt from Reviews, but Not from Its Laws
A state can decide to exempt an institution from its review process, but it cannot exempt an institution from the consequences of not following state laws and regulations.  The state must have a complaint process.   If the state exempts an institution from its review process, it must exempt it by name. 
Suggestion 4:  Institutions Must Seek Authorization in Each State
The institution must follow state laws and regulations in seeking authorization in each state.  Students must be informed of their authorizations, licensures, and complaint processes.  Once the databases are completed, the institution must inform the students about the databases.
Issue 2 - State Authorization of Distance Education: Language Recommendations

If the Department decides to go forward with the current language, here are some further suggestions:

"Authorized" vs. "approved or licensed"

The generic phrase of the art is "authorized" instead of "approved or licensed".

50% of a Program and 30 Student De Minimis

Since a state's regulations override these minimums, we believe they will provide little relief for students or institutions.   

We received many questions about the definitions for both of these counts.  Definitions would be needed.  The 50% of a program minimum should remain in this language because it aligns with how the Department treats branch campuses and other locations in other states.  Distance education should not be treated differently than on-campus education.

Military Personnel

It needs to be clarified that those students under the military exemption do not count toward the 30 student de minimis.

Program Approval

Suggest the following change to paragraph (6) to clarify what really happens:

(6)  If a State under the requirements of §600.9(c)(1)(i)(A) provides State programmatic approval to an institution described under §600.4, 600.5, or 600.6 on a program-by-program basis to offer a specific program of study by distance or correspondence education
Approval instead of exemption

Officials from the state regulator's office in Missouri contacted us about the "exemption" issue.  In their state and exemption from authorization is also an exemption from state law.  If section 8 remains, then the exemption remains and they have no state law by which they can regulate institutions.  Therefore, the issue is not really about allowing exemptions, but requiring states to perform an active review as part of the authorization process.  Suggest adding the language in yellow and eliminating the double negative language from paragraph (8).  

(B)  The institution meets State requirements that it be approved or licensed by name--

(1)  By the State to offer postsecondary distance or correspondence education, including programs leading to a degree or certificate, in that State.  The State's authorization process includes a review of proof of the institution's accreditation and at least two of the additional criteria from a list to be published by the Secretary in the Federal Register; 

It was suggested that "distance or correspondence" be deleted in this section as the authorization is typically not limited to "distance or correspondence" education.  We don't intend to require a different type of authorization for distance education, do we?

Add as (D):

(D) An institution enrolling students in a State that does not meet the requirements of §600.9(c)(1)(i)(B)(1), remains legally authorized to provide title IV, HEA program funds with respect to students enrolled in eligible programs through July 1, 2018, or at a later date announced by the Secretary in the Federal Register, for the duration of the student’s program.  

Exemption (8)(ii)

What does this language mean? 

...the institution’s compliance with that State’s requirements regarding distance or correspondence programs or postsecondary programs generally.

Section (d) on Licensure

There is still great concern that this section is outside the scope of the Negotiated Rulemaking Committee.   When asked about this, the Department personnel replied that this was added as section (d) because it was requested by a Committee member.  Using the protocol of the first meeting, some of us were under the impression that such an addition require the consent of the entire Committee.  No such action was taken.

MIT suggests that instead of a section (d), the following language could be added to §668.43 on   "Institutional information":

 (c) In the case of certificate or degree programs that an institution specifically identifies as providing training for a particular occupation, an institution must disclose to students, and document notice of said disclosure, that its programs may not meet the educational, and as applicable programmatic or institutional accreditations requirements for graduates of those programs to receive certification or sit for the licensure or certification examinations required by any given State.
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