May 1, 2014
Ms. Pamela Moran

U.S. Department of Education

Office of Postsecondary Education

1990 K Street, NW, Room 8017

Washington, DC 20006

Dear Ms. Moran,

I appreciate the opportunity as the primary negotiator for private not-for-profit institutions to provide additional input to the negotiated rulemaking process relating to Issue 2: State authorization of distance education providers as a component of institutional eligibility.  
1. Additional clarity on what distance learning opportunities are being regulated
As you are aware we are concerned that the regulation be clear on what distance learning opportunities are being regulated.  We appreciate the willingness of the Department to add language stating “for purposes of institutional eligibility for funding under the HEA”, but note that 600.9 (c) (5) reads, “for purposes of providing title IV, HEA program funds”.  We understand the Department prefers using “funding under the HEA” to cover future HEA federal student aid, but such an event would trigger changes in numerous regulations and is best handled at that time.

Recommendation:  We recommend that you consistently use the language currently in 600.9 (c) (5), i.e. “for purposes of providing title IV, HEA program funds” throughout the proposed regulation.

2. Additional clarity to minimize different interpretations of the regulation
The concern is that as written, 600.9 (c) (1) could be read as simply descriptive of how an institution meets the requirement of legal authorization under the conditions set forth in (i) and (ii), rather than confining the scope of the regulation’s application to instances in which an institution wishes to secure title IV HEA eligibility for the particular distance learning programming on offer.  That is, my constituents are worried that the language, as it is crafted, admits the possibility of a down-the-line interpretation that would rule an institution entirely ineligible to participate in title IV programs because it has not secured authorization from States to offer non-title IV programming.  This is an area of significant concern to us.
We assume that the language in (c) is written as it is to reflect the Department’s position that distance education is not a separate requirement, but rather an interpretation of 600.9 (a) and (b).  Earlier we proposed language to rewrite (c) (1) to describe a specific requirement for distance education under certain conditions, such that 600.9 (a) and (b) describe in-state authorization requirements and (c) sets forth an authorization requirement for a title IV HEA eligible program, 50% or more of which is distance education.  
Recommendation:  We recommend the following language for 600.9 (c) (1):
General requirement.  To the extent an institution seeks to extend its participation in title IV, HEA programs to postsecondary distance or correspondence education leading to a degree or certificate and offered to students in a State in which it is not physically located, an institution must meet any enforceable State requirements for it to be legally offering said postsecondary distance or correspondence education in that State.  The preceding requirement shall not apply to postsecondary distance or correspondence education offered for credit toward a degree or certificate, when (A) an institution’s academic policies require a student to complete more than 50% of the credit unit requirements for that degree or certificate in an on-campus setting; and (B) an institution has obtained State authorization for its on-campus instruction under paragraph (a) or (b) of this section.
Alternatively, we propose adding a subsection 600.9 (c) (1) (iii):

Nothing in this section shall require an institution to be legally authorized by a State to offer postsecondary distance or correspondence education to students in that State if the postsecondary distance of correspondence education is not part of a program leading to a degree or certificate for which an institution seeks to participate in programs providing title IV, HEA funds (although States may continue to enforce their own laws).
3. Expedited application process for State authorization of distance education
The Department’s goal is for each State to have an active process for authorizing distance education in that State.  We contend that States that have engaged in a thoughtful process to define what constitutes physical location and/or physical presence in their State have an active process.  They are not exempting institutions, but rather engaging in a process to determine the level of review that needs to take place.  The Department acknowledges that it cannot regulate States and therefore should allow States to establish the level of review they deem appropriate for authorization of postsecondary distance or correspondence in their State. 
Negotiators have consistently pointed out that 600.9 (c) (8) as written would require 45 States to change the criteria and process they use in deciding whether to legally authorize an institution.  We believe our recommendation would enable States to deal with the significant increase in their administrative workload without compromising the important role they have in ensuring the integrity of the triad.  We also believe our recommendation would address the concerns recently raised by the Department of Veterans Affairs regarding the continuity of distance learning opportunities for veterans without a specific exemption for them.
Recommendation:  We recommend: keeping 600.9 (c) (8) (i) as is, replacing (ii) with the new language below, and deleting (iii) and (iv).  
600.9 (c) (8) (i) An institution is not considered to be legally authorized to offer postsecondary distance or correspondence education in a State for purposes of institutional eligibility for title IV, HEA program funds if it is exempt from State approval or licensure requirement based solely on accreditation, years in operation, or other comparable exemptions.

(ii) A State is not exempting an institution if it has an active application process that allows a State to determine the level of institutional review needed based on the scope of the institution’s physical location and/or presence in that State.
4. Student consumer disclosures and acknowledgments
We believe what we are asking all institutions to do in the current 600.9 (d) is burdensome and will not necessarily lead to the desired outcome.  First, the term “in the occupation for which the program is intended” is ambiguous as a particular degree could lead to many different occupations.  Second, the consequences for an institution failing to provide accurate and timely information on licensure and certification requirements in as many as 50 States is the loss of institutional eligibility for all title IV, HEA program funds, which is not the desired outcome.  
We strong support a policy that requires institutions to refrain from misrepresenting their programs as meeting the requirements of State licensure and affirmatively requires them to disclose to prospective and current students that their programs may not meet those requirements.    

However, we are troubled by a policy that requires institutions to: (a) identify all conceivable occupations that might logically follow from a course of study, (b) investigate the varying licensure requirements for those occupations in all 50 States, (c) judge whether the course of study meets those requirements, (d) customize disclosures of that judgment for each State’s students, (e) continue to monitor and update those disclosures as requirements may change, and finally (f) track down individual students in order to obtain a written acknowledgment from them that they have read and understood the disclosure — all of this on pain of losing State authorization and title IV eligibility if they get the information wrong or the student does not respond.  
We note further that nothing in the regulations requires any measure of support or assistance from States in providing information about their licensure requirements.
Recommendation: We recommend that 600.9(d) be deleted and the following be inserted in the institutional information as 668.43 (c).

(c) In the case of certificate or degree programs that an institution specifically identifies as providing training for a particular occupation, an institution must disclose to students, and document notice of said disclosure, that its programs may not meet the educational, and as applicable programmatic or institutional accreditations requirements for graduates of those programs to receive certification or sit for the licensure or certification examinations required by any given State.

5. Protecting institutional rights

There is nothing to prevent a State from denying an out-of-state institution legal authorization for reasons that infringe on or that violate any provision of law.  This is of particular concern given that state authorization requirements often do not set forth clear standards to govern the decision making of authorizing agencies.  Institutions are required to submit information; the authorizing agency reviews the information and issues a decision whether to authorize an institution and/or the program(s).  Institutions should not be denied title IV funds if an authorizing State agency has denied authorization based on unlawful considerations.
Recommendation: We recommend adding the following as the new 600.9 (d).

(d) Notwithstanding any other provision of this section, an institution shall not be denied institutional eligibility to participate in title IV, HEA programs for failing to comply with a State authorization requirement that is invalid or unenforceable on the ground that the requirement infringes constitutionally protected rights of free expression or violates any other provision of law.

Again we appreciate the opportunity to make these recommendations.  Please feel free to contact me if you have any questions about these recommendations.

Best,

Elizabeth M. Hicks

Executive Director Student Financial Services

Massachusetts Institute of Technology
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