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Issue 2 - State Authorization of Distance Education: 
An Alternative Student-Centered Approach
After the last meeting of the Negotiated Rulemaking Committee, Russ Poulin posted a blog entry with asking for input on the latest proposed language.  There also was a meeting of select state regulators to discuss the proposed regulation at their national (NASASPS) meeting on April 29.  The feedback focused on the problem to be solved and how the proposed method would cause more confusion than assistance for students.  It may be time for an alternative approach.
Exemptions

The argument against allowing exemptions centers around two points:
· If exemptions are based on accreditation, then this undercuts the federal accountability triad.
· An "active review" of institutions is needed to protect consumers.

The problem with these arguments are:
· About 45 states use exemptions for some subset of the institutions offering distance education in their state.  If there was a real problem for those institutions, those states would change the requirements to include a more active review.  Therefore, the state is performing its due diligence (and upholding its role in the triad) by employing the most efficient tool required in reviewing these institutions.

· There has been much made of the trespasses of some for-profit institutions.  There are greater review requirements for the authorization of for-profit institutions in most states.  Therefore, most of these trespasses were performed by institutions that had undergone a more active review.  Those reviews did not lead to extra protection for consumers.  Meanwhile, public and non-profit institutions often ignored these regulations.
· Exemption  means different things in different states, but the Negotiated Rulemaking Committee seems to have not acknowledged those differences:
· In some states, because the institution is exempt from review does not mean that it is exempt from the laws of that state.

· In some states, an "exemption" involves a review involving several criteria.  Under the definition of "active review" provided by the Department, they are actually conducting a review, but they use the word "exemption."

The need to disallow exemptions is not supported by the evidence.

A New Start

We asked ourselves, "what if we focused on what activities would actually assist students and protect them as consumers."  Here are our proposed steps in doing so:
Suggestion 1:  Return to the Department's original state authorization language
In October 2010, the Department released the following new regulation:

(c) If an institution is offering postsecondary education through distance or correspondence education to students in a State in which it is not physically located or in which it is otherwise subject to State jurisdiction as determined by the State, the institution must meet any State requirements for it to be legally offering postsecondary distance or correspondence education in that State. An institution must be able to document to the Secretary the State's approval upon request.

It is elegant, clear, and to the point.  
Suggestion 2:  Add a Few Provisions Developed by the Committee
The Negotiated Rulemaking Committee has made some great advancements that should be retained:

· The provision that exempts active military and their families.

· The provision on notifications for students in licensure programs with the alterations noted below.
· The provision that recognizes reciprocity as a means to authorization.
Suggestion 3:  Create Student Consumer Information Databases

Rather than depending on institutions to inform students, let's create three databases that will inform student consumers about their educational options.  Institutions often provide these notifications in very "imperfect" ways.  The notification are often hard to find, they provide incorrect information, and/or they do not provide the proper context for the student to understand the importance of the information.

The databases would be run by the Department of some reputable organization and include:

· National database for institutional authorization.   Each state would report the names of each institution that is currently authorized.  Additional information about institutions that are applying or being disciplined could be included.  States that authorize institutions program-by-program, would list those programs.  Context about the meaning of state authorization could be supplied.

· National database for licensure authorization.  Each state agency for each licensure program would report the programs that meet the educational requirements for certification or sitting for an exam in their state.  

· National database for complaints.  The NASASPS leadership has suggested that a national database of student complaints could be created.  Student identities would need to be shielded.  Criteria for which types of complaints would be reported would be required.  Suggest that adverse actions against institutions (which have exhausted all appeal options) be openly reported.
Institutions would be required to notify students about authorization, licensure, and complaint process on their own until the databases were functional.  At that point, they would be required to notify students about the databases.
Suggestion 4:  States Can Exempt from Reviews, but Not from Its Laws
A state can decide to exempt an institution from its review process, but it cannot exempt an institution from the consequences of not following state laws and regulations.  The state must have a complaint process that is available to distance and correspondence students from other states.   If the state exempts an institution from its review process, it must exempt it by name. 
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