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PARAGRAPH 8

Suggestion 1:  Remove paragraph 8.  As written and as described by the Department personnel, it provides no true added protection for students while causing great disruption for students, colleges, and states.

If the Department decides to keep paragraph 8 when it issues language for public comment...

Suggestion 2:  In (8)(ii), the Department removed the list of optional requirements that an institution must meet and replaced it with "the State has an active process that examines the institution and its programs."  That provides little guidance to the many states that will need to change their laws and regulations as to what constitutes and "active process."  
Suggest:
· Returning to the previous language with the list of optional requirements; or

· Developing an operational definition of "active process"; or

· Deferring to the results of a consultative process that includes representatives from state regulatory offices and distance education to determine an acceptable definition or list of optional requirements.

Suggestion 3:  Add the following:

(v) Unless the Secretary notifies an institution in writing that the institution’s authorization in a particular State does not satisfy the requirements of § 600.9(c)(8)(ii), an institution remains legally authorized to provide HEA, title IV program funds in that State if the institution is operating legally under then-existing State law. Notwithstanding §600.9(c)(8)(i), any institution so notified shall remain legally authorized for purpose of HEA, title IV eligibility for one year from the date of the Secretary’s notification.

Rationale:  The proposed change would protect institutional due process (and by extension, the due process rights of its distance education students) by permitting a one year period for the institution to prevail upon the state to bring its authorization process into conformance with federal requirements.   

PARAGRAPHS 12 and 14

Suggestion:

(12)  If an institution offering distance or correspondence education is considered to be legally authorized by a State under paragraph (c)(1), (c)(3), or (c)(4) of this section and the State withdraws its authorization for the institution to offer distance or correspondence education in that State, the institution is considered to be an ineligible institution in that State for the purpose of providing HEA program funds and must immediately provide notice to current students and prospective students, as such terms are defined in 34 CFR 668.41, that it is prohibited from disbursing Federal student aid to students participating in distance or correspondence education in that State because the institution is no longer considered to be legally authorized by that State.  This information must also be immediately posted prominently on the institution’s website.  Notwithstanding paragraph (c)(12), an institution shall remain legally authorized for purposes of HEA, title IV eligibility for one year from the date of the State’s withdrawal of its authorization if the institution is actively pursuing reinstatement of its State authorization in good faith.
(14)  If an institution offering distance or correspondence education is considered to be legally authorized by a State consistent with paragraph (c)(6) of this section and the State withdraws its authorization for the institution to offer the distance or correspondence education program in that State, the institution is prohibited from disbursing Federal student aid to students participating in the distance or correspondence education program in that State.  The institution must immediately provide notice to current students and prospective students, as the terms are defined in 34 CFR 668.41, that it is prohibited from disbursing Federal student aid to students participating in that distance or correspondence education program.  This information must also be immediately posted prominently on the institution’s website.  Notwithstanding this paragraph (c)(14), an institution shall remain legally authorized for purposes of  HEA, title IV eligibility for one year from the date of the State’s withdrawal of its authorization if the institution is actively pursuing reinstatement of its State authorization in good faith.

Rationale: The changes in the first paragraphs of (c)(12) were aimed at making the two sections parallel in wording.

The proposed additions to paragraphs (c)(12) and (c)(14) would permit an institution a one year period to cure the withdrawal of its authorization.  This would protect the interests of students who have relied on the institution’s Title IV approval, who would otherwise have no warning of a loss of eligibility if the effect were to take effect immediately.  We believe that, in most instances, an institution will be able to reinstate its withdrawn authorization.  If there is no cure period, students will have unnecessary gaps in their Title IV eligibility and might even be affected by a refund requirement if the revocation of eligibility were immediate. Public policy should not penalize students for the actions of an institution.
COMPLIANCE TIMELINE

Paragraphs (8)(iii) and (8)(iv) provide compliance deadlines for institutions in states in which institutions were legally authorized due to exemptions and the state needs to change its laws or regulations.  There is no compliance timeline for all other circumstances.  

· Will this be handled in the preamble?  Does it need to be in regulation?

· What is the proposed timeline?  Given that only 25% of colleges that responded to a recent survey (http://wcetblog.wordpress.com/2014/05/16/state-auth-survey-2014) are in compliance in all states in which they serve or plan to serve students, we suggest that the June 30, 2018 deadline be used.

DE MINIMIS NUMBERS (50% OF A PROGRAM AND 30 STUDENTS)

While we appreciate the intent, the de minimis thresholds for authorization in states do not provide any assistance to students or relief to colleges.  Let's use some scenarios:
· Strict regulations scenario.  In this scenario, the student's state requires any university to submit to a full review even if the institution is enrolling only one student in the state.  According to (c)(1)(ii), neither the 50% or a program nor the 30 student limits are in play.   The Department would expect the college to follow the state regulations of Idaho.  The institution would decide to go under the radar or not enroll those students.  There are about eight states that fit this description, but those are the states where the de minimis is most needed.

· Loose regulations scenario.  In this scenario, the student's state has exemptions or minimal requirements if all you are doing is serving students at a distance.  The institution would probably take the exemption or fill out the one-page document to get approved.  De minimis is not needed here.   Depending on the type of institution, this situation currently exists for more than half the states.

This may lead to confusion and lead some colleges to skirt state regulations.
Suggest:
· Removing (c)(1)(ii), thus removing the defaulting to state language.  That would provide the relief intended, but puts the federal regulation at odds with state regulations. or

· Removing the two de minimis thresholds as they only cause confusion. or

· Leaving the de minimis thresholds in place and the Department committing to work with the states on this (and we hope additional) issues to make federal and state regulations more congruent. 
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