TO: Negotiators
FROM: Chris Lindstrom, Suzanne Martindale, Whitney Barkley, Max Love, Toby Merrill
RE: Issue 4 – Cash Management
DATE: May 16, 2014

We applaud the Department’s final draft regulation regarding cash management, which provides important protections to students and families receiving Title IV funds, and we recognize the Department’s ongoing commitment to ensuring that student and families are not steered into bank accounts that they do not want, or that drive up their costs.  Given that the vast majority of college students are graduating with federal student loans, and are therefore depositing federal aid into their bank accounts, we are pleased that the Department continues to insist that the financial accounts and associated devices offered on campus are covered by the rule.  While these accounts may not be directly associated with the financial aid disbursement process, federal Title IV funds are nonetheless being deposited into these accounts on a regular basis.
However, we have several serious concerns that we believe must be addressed.

First, we seek to clarify how the definition of “sponsored account,” now stated separately at Section 664.161(a)(2)(x), is intended to interact with the substantive provisions applicable to sponsored accounts at Section 668.164(e).  We believe a slight change is needed to ensure both parts work together clearly and consistently to deliver necessary safeguards to student account holders. 
As previously stated, we think the definition of “sponsored account” is strong, encompassing not only accounts opened through the disbursement selection process but also those accounts marketed to students that can later be linked to a student ID card.  Meanwhile, the beginning of Section 668.164(e) reads:
If a student or parent chooses a sponsored account under the institution’s selection process described in paragraph (d)(4) of this section, the institution must ensure that— 

The language highlighted above appears to be in potential conflict with the definition of “sponsored account,” because it renders part of the definition irrelevant.  Although it does not appear to be Department’s intent to do so, we believe that this provision as written creates a loophole that exempts certain financial accounts and associated devices from meeting the requirements set forth in Section 668.164(e), which we believe are crucial to delivering safeguards to students and therefore should apply to all “sponsored” accounts.  
Without more specifics on the Department’s intent, we believe that Section 668.164(e) would be clearer, cleaner, and stronger if it simply read as follows:

If a student or parent chooses a sponsored account as defined under §668.161(a)(2)(x), the institution must ensure that—

Second, we suggest a language change in Section 668.164(d)(4)  that will ensure a neutral shopping forum for students who are making a financial aid disbursement choice at a campus with a sponsored account, which we believe is the Department’s intent.  The language currently reads:

Student choice. An institution that elects to make direct payments to a student or parent by EFT may establish a selection process under which the student or parent chooses one of several options for receiving direct payments.
The language highlighted appears to give institutions the option to offer a neutral shopping forum through which a sponsored account can be chosen, but does not require it to do so.  We believe that students who may be offered a sponsored account at an institution must be protected through a neutral shopping forum to prevent steering.  To deliver that level of protection, we propose the following language change:
Student choice.  An institution may elect to make direct payments to a student or parent by EFT.  If the institution also elects to offer a sponsored account option in addition to EFT, then it must establish a selection process under which the student or parent choose one of several options for receiving direct payments.
Further, in Section 668.164(d)(4)(i)(C), we are concerned that language referring to the timing of a student’s request to opt into a sponsored account does not do enough to provide protections to a student throughout her tenure at the institution in the event that she decides to take up a sponsored account after she has enrolled at the institution:

Must ensure that the process for making direct payments electronically to a financial account or access device associated with a financial account that was opened or obtained by the student or parent prior to the student’s enrollment at the institution must be as timely as, and no more onerous than, making direct payments to a sponsored account.
Again, the language highlighted above does not extend protections attached to a sponsored account to students who may decide to take up the sponsored account after they have enrolled.   We suggest the following change:

Must ensure that the process for making direct payments electronically to a financial account or access device associated with a financial account that was opened or obtained without assistance of the institution must be as timely as, and no more onerous than, making direct payments to a sponsored account.
Third, we have argued at the table and in a memo to the negotiators submitted by Chris Lindstrom on April 22, 2014, that the contracts between financial institutions and campuses must be centrally databased.  To keep the market fair and safe for students over time, we must be able to track trends identified in the contracts that may elude individual student consumers.  This aspect of transparency is a central component of the CARD Act, which has served as a model for the rule that we are developing now around campus banking.  
That the Department consistently rejects this provision is frustrating.  Not including this provision seems to disregard the fact that the campus banking marketplace will change and expose students to new risks that we cannot predict at this moment in time.  We believe it is the Department’s intent to write a rule that can be responsive to those unforeseen changes in campus banking over time, so snapshots must be taken of the terms and conditions in the deals being negotiated on campus as they evolve over time.   Therefore, we submit that the language we have previously proposed in our memo to negotiators dated May 1, 2014, be incorporated in to the rule as Section 668.164(e)(2)(iii):
(iii) Annually submit the account summary required under paragraph (2)(ii), together with an electronic or web-based link to the contract or arrangement in its entirety, to the Secretary.  The Secretary has sole discretion to make all information under this paragraph public, as well as forward it to the Consumer Financial Protection Bureau for review and analysis resulting in a summary report every other year.

Thank you for your consideration. 
PAGE  
1

