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 April 30, 2014

As a general matter, we are pleased with the Department's current draft proposal on cash management, which maintains strong protections for students and families receiving Title IV fund disbursements.  We also appreciate the efforts of other negotiators, including banks, credit unions and third-party servicers, to seek compromise language on standards for sponsored accounts.

Below are suggested amendments to section 668.164, specifically to clarify the neutral presentation of payment options, the definition of “sponsored accounts,” and the contract reporting requirements for schools.  We also offer a few minor clarifying amendments throughout.  

Regarding fees, we hope that the Department will retain its current proposed standards for sponsored accounts.  However, if the Department considers changes to enable financial institutions to obtain more revenue, we advocate for a simple fee structure that keeps monthly costs reasonable and predictable for students and parents using sponsored accounts.  To that end, we offer a separate set of amendments to the fee provisions in 668.164(e), to respond to concerns from banks, credit unions and third-party servicers while ensuring that sponsored accounts have consumer-friendly terms.

Here are our general suggested amendments:

§668.164 Disbursing funds.

****
(4) Student choice. (i) Except as provided under paragraphs (d)(4)(ii) and (d)(4)(iii) of this section, if an institution elects to make direct payments by EFT, the institution must make direct payments to a student’s or parent’s existing financial account, or to a financial account opened by the student or parent without assistance from the institution.  The institution shall ensure that the election to make direct payments by EFT to a student or parent’s existing account or to a financial account opened by the student or parent without assistance from the institution shall be no more onerous than the election to use the process under paragraph (d)(4)(ii).
(ii) If the student or parent does not have or provide information about a financial account, the institution may establish a process under which the student or parent is offered other options for receiving a direct payment.  In establishing that process, the institution—

(A) Must ensure that the options are described and presented in a clear, fact-based, and neutral manner, e.g., the student or parent is not steered to, or compelled to select, a particular option.  In describing the options, the institution may provide information about available financial accounts, provide information about a sponsored account under paragraph (e) of this section, or describe how the available financial accounts compare to the sponsored account.  If one of the options includes making a direct payment to an available financial account or to the sponsored account, another option must be issuing a check or dispensing cash; 
(B) Must ensure that the process for the student or parent to direct payment instructions electronically to a financial account designated by the student or parent pursuant to paragraph (4)(i), or otherwise selected by the student or parent, is as timely and no more onerous than directing payment instructions to a sponsored account under paragraph (e).  “As timely” means that any variance in speed of processing payment instructions and crediting payments to a financial account under paragraph (4)(i) versus a sponsored account under paragraph (e) is solely attributable to underlying differences in EFT functionality or practices of a financial institution holding the financial account;
(C) May not require the student or parent to open a financial account at a specific financial institution; and

(D) May recommend only financial accounts that are insured by the FDIC or NCUA or that have pass-through insurance coverage.

(iii) After the student or parent provides information about an existing financial account—

(A) The student or parent may choose the sponsored account or another option under the process the institution has established for making direct payments under paragraph (d)(4)(ii) of this section; and

(B) The institution or the financial institution offering the account may not directly solicit the student or parent to choose the sponsored account. 
(e) Sponsored account. (1) If an institution located in a State enters into a contract or arrangement with any entity (e.g., a third-party servicer, financial institution, or other person)
(i) To assist the student or parent in opening or enabling a financial account as part of the disbursement selection process under paragraph (d)(4)(ii); or

(ii) To enable a financial institution, third-party servicer or other person to market or offer a financial account to students or parents into which title IV, HEA program funds may be transferred or deposited, 
the institution or entity responsible under that contract or arrangement—

(iii) Must inform the student or parent about the terms and conditions of the financial account and obtain the student’s or parent’s written affirmative consent to open or use the account before the institution or entity may either—

(A) Send or transmit to the student or parent a debit card, prepaid card, access device, or virtual representation of the card or device associated with the financial account; or

(B) Associate with the financial account a card or device that was previously provided to the student or parent for institutional purposes. 

(iv) May not make any claims against the funds in the account without the written permission of the student or parent, except for correcting an error in transferring the funds in accordance with banking protocols;

(v) Must ensure, at a minimum, that the student or parent does not incur any cost associated with—

(A) Opening the financial account or initially receiving the debit card, prepaid card, or access device associated with the account.  This does not prohibit an institution from charging a fee for the issuance of a student identification card where such a fee is charged to all students on campus;

(B) Maintaining the account, such as a monthly maintenance fee, inactivity fee, or account termination fee;

(C) Using the debit card, prepaid card, or access device to conduct up to four cash withdrawals per month or statement cycle at any out-of-network ATM located in a State; and

(D) Using the debit card, prepaid card, or access device to conduct point-of-sale purchases or to receive cash back from point-of-sale purchases.

(vi) Must ensure that the debit card, prepaid card, or access device associated with the account belongs to a surcharge-free national or regional ATM network that has ATMs on or near each campus; 

(vii) May not market or portray the financial account, debit card, prepaid card, or access device as a credit card or credit instrument, or subsequently convert the account, card, or device to a credit card or credit instrument; 

(viii) Must ensure that the student or parent is not assessed any fee or charge to cover an ATM transaction, or one-time debit card transaction, when the financial account has insufficient or unavailable funds, or when the entity declines a transaction, except that a reasonable insufficient funds (NSF) fee for a bounced check consistent with paragraph (xi)(B) of this section may be charged; 

(ix)  Must ensure that the student or parent is assessed no fees other than those expressly permitted under this section;
 (x) Where the financial account is a subaccount, must ensure that with respect to any debit card, prepaid card, or access device— 

(A) The provider of the card or device provides the student or parent with pass-through deposit or share insurance;

(B) The card or device does not have an attached line of credit or loan feature under which repayment from the account is triggered upon or associated with the delivery of a Federal payment, including a deposit or transfer of title IV, HEA program funds into the account; and

(C) The account provides the student or parent with all of the consumer protections that apply to a payroll card account under the Electronic Fund Transfer Act, as amended; 

(xi) Must ensure that the financial account is—

(A) In the student’s or parent’s name; or 

(B) A subaccount of a custodial account that is titled in the name of the third party servicer, and is set up to ensure any title IV, HEA program funds deposited in the custodial account are credited immediately to the student’s or parent’s subaccount (or card or device); and

(xii) Must ensure— 

(A) That the circumstances and terms of the financial account afford the student or parent a reasonable opportunity to withdraw or expend the total amount of title IV, HEA program funds deposited or transferred to the financial account without incurring any cost, fees or charges and provide the student or parent with clear and timely instructions as to how that may be done; and

(B) That any other fees or charges assessed to the student or parent that are not otherwise prohibited in this section are reasonable.  A fee or charge is reasonable if it is a commonly assessed fee in the industry and is comparable to, or less than, the fees usually charged for that item or service.

(2) The institution must base its decision to enter into or continue the contract or arrangement on achieving the best possible financial terms for the students and parents who choose to open the sponsored account.  The institution must also—

(i) Review any information that is provided to the student or parent in connection with opening or activating the account, and the debit card, prepaid card, or access device associated with the account, to ensure that the information is presented to the student in an objective and neutral manner;  

(ii) Disclose conspicuously on the institution’s website, and otherwise make public, a summary of the terms and conditions of the contract or arrangement and other related information.  The summary and related information must be updated as needed to provide information about—

(A) The name of the financial institution offering the sponsored account, and the third-party servicer or other parties involved in opening or enabling the sponsored account;

(B) Whether the contract or arrangement provides for revenue sharing or royalty payments, and if so, the nature and amount of that compensation;

(C) Whether the sponsored account is a checking account, prepaid debit card, or other type of account;

(D) Any fees or charges associated with the account;

(E) The number of allowable out-of-network surcharge-free ATM transactions;

(F) The number of network or surcharge-free ATMs located on or near the campus; and

(G) The total number of students and parents with a sponsored account and average amount of fees paid by students and parents who had the sponsored account during the most recently completed award year or twelve-month period.

(iii) Annually submit the account summary required under paragraph (2)(ii), together with an electronic or web-based link to the contract or arrangement in its entirety, to the Secretary.  The Secretary has sole discretion to make all information under this paragraph public, as well as forward it to the Consumer Financial Protection Bureau for review and analysis resulting in a summary report every other year.
****

If the Department determines that it also is necessary to revise the fee structure for sponsored accounts in order to promote consensus, we suggest the following amendments to section 668.164(e):
(v) Must ensure, at a minimum, that the student or parent does not incur any cost associated with—

(A) Opening the financial account or initially receiving the debit card, prepaid card, or access device associated with the account.  This does not prohibit an institution from charging a fee for the issuance of a student identification card where such a fee is charged to all students on campus;

(B) Maintaining the account, such as an inactivity fee or account termination fee, except that a reasonable monthly maintenance fee consistent with paragraph (xi)(B) of this section may be charged;

(C) Using the debit card, prepaid card, or access device to conduct up to two ATM transactions per month or statement cycle at any out-of-network ATM located in a State;
(D) Using the debit card, prepaid card, or access device to conduct any in-network ATM transactions; and

(E) Using the debit card, prepaid card, or access device to conduct point-of-sale purchases or to receive cash back from point-of-sale purchases.

(vi) Must ensure that the debit card, prepaid card, or access device associated with the account belongs to a surcharge-free national or regional ATM network that has ATMs on or near each campus; 

(vii) May not market or portray the financial account, debit card, prepaid card, or access device as a credit card or credit instrument, or subsequently convert the account, card, or device to a credit card or credit instrument; 

(viii) Must ensure that the student or parent is not assessed any fee or charge to cover an ATM transaction, or one-time debit card transaction, when the financial account has insufficient or unavailable funds, or when the entity declines a transaction, except that a reasonable insufficient funds (NSF) fee for a bounced check consistent with paragraph (xi)(B) of this section may be charged; 
(ix)  Must ensure that the student or parent is assessed no fees other than those expressly permitted under this section;
(x) Must ensure that the financial account is—

(A) In the student’s or parent’s name; or 

(B) A subaccount of a custodial account that is titled in the name of the third party servicer, and is set up to ensure any title IV, HEA program funds deposited in the custodial account are credited immediately to the student’s or parent’s subaccount (or card or device); and

(xi) Must ensure— 

(A) That the circumstances and terms of the financial account afford the student or parent a reasonable opportunity to withdraw or expend the total amount of title IV, HEA program funds deposited or transferred to the financial account without incurring any cost, fees or charges and provide the student or parent with clear and timely instructions as to how that may be done; and

(B) That any other fees or charges assessed to the student or parent that are not otherwise prohibited in this section are reasonable.  A fee or charge is reasonable if it is a commonly assessed fee in the industry and is comparable to, or less than, the fees usually charged for that item or service.
PAGE  
1

