April 2, 2014

Ms. Pamela Moran

US Department of Education

Office of Postsecondary Education

1990 K Street, NW

Washington, DC 20006

Dear Ms. Moran,

A subgroup representing those committee members who work on college campuses have communicated recently and would like to express our concerns with the proposed language in §668.164(f)(3), within the Cash Management issue, which states: 
(3) An institution must delay making a direct payment if the institution has information that—

(i) The student or parent is engaged in an activity that is known or intended to defraud the Federal government; 

(ii) The person attending, or seeming to attend, classes at the institution is not the student for whom the payment is intended; or

(iii) The student is enrolled at the institution for the sole purpose of obtaining title IV, HEA program funds.

ED’s stated intention with this language is to give schools the authority to not release funds in cases of suspected fraud. However, with the phrases, “must delay” and “if the institution has information,” ED seems to have given schools additional responsibility.  We believe that the wording is vague and inconsistent with prior ED guidance that schools are not responsible for making determinations of fraud.  Current ED policy dictates that schools refer suspected fraud to the Inspector General, who has resources such as trained investigators and legal support to pursue such cases.  The responsibility for determining whether or not fraud is actually taking place has always rested with the Inspector General in accordance with §668.16(g), following the school’s referral. 
Specific questions and issues we believe need to be addressed include:

1. Until what point must schools delay making a direct payment? 
2. Are schools responsible for conducting a fraud investigation?

3. How does a school know that an action is intended to defraud the government?

4. We are concerned about the use of the word “information” and what would constitute it.  When does suspicion or hearsay constitute “information?”
5. What would a school’s liability be if it withheld funds based on suspected fraud and it was later concluded that fraud was not committed? 
6. This proposed language only addresses credit balance refunds; is there a similar expectation for initial disbursements to a student’s account?
Title IV participating schools take fraud very seriously, and we share the Department’s goals of making sure that funds are only being disbursed to eligible students as one of the bedrocks of our profession.  But we are concerned with the legal and professional ramifications of being asked to assume responsibilities typically falling under those of the Office of the Inspector General.
The subgroup thanks the Department for their consideration and would be happy to answer any questions or discuss the matter further.

Respectfully submitted,

David Sheridan

Negotiator

Financial Aid Administrators

Director of Financial Aid

Columbia University

School of International and Public Affairs

420 West 118th Street

New York, NY 10027

