Thank you for your input on our call on Monday.  Attached is an updated document with suggested language. I made all the changes that I could find in my notes.

Regarding the Department's proposal to not allow States to use exemptions, Michael Gradisher proposed some language that might help.  As we heard from many (not all) on the call, there remains widespread opposition to the Department's original proposal.

If you have suggestions, additions, or questions about this language, please get them to me by 3:00 Eastern on Wednesday April 2.  I plan to turn around a final document by 5:00 or so on Wednesday.

During the call, we discussed the State Higher Education Officer's lists of state-by-state regulations and list of complaint processes by state.  They can be found here:

http://www.sheeo.org/node/434
Some quick stats from the IPEDS Fall Enrollment survey for Fall 2012:

	Students… 
	Institutions 
	Students 

	In Another U.S. State 
	2,129 
	1,176,009 

	In Another Country 
	940 
	33,561 

	In U.S. State, State Unknown 
	
	36,779 

	Location Unknown, Unreported 
	
	55,431 


Thank you,
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U.S. Department of Education Program Integrity Negotiated Rulemaking
Distance Education Subcommittee
Discussion Drafts for April 1, 2014
Basis for a State Authorization for Distance Education Regulation
The following questions were raised on March 28 are key to how we  proceed.  Committee members will be asked about them.  The Committee requests that the Department address the following questions:

· What is the legal basis for the Department of Education requiring that an institution seek authorization from more than its home state? MIT cited the Higher Education Act in which 20 U.S.C. § 1002 (emphasis added) defines “institution of higher education,”  to mean “educational institution in any State that . . . is legally authorized within such State to provide a program of education beyond secondary education.”  Is an institution actually “in” a state if it is offering distance or correspondence courses to students in that state?
· What is the effect of the Dormant Commerce Clause (which is a restriction prohibiting a state from passing legislation that improperly burdens or discriminates against interstate commerce) on state authorization for distance education? MIT reminds us that the Supreme Court has held that “Where the statute regulates even-handedly to effectuate a legitimate local public interest, and its effects on interstate commerce are only incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in relation to the putative local benefits.” Pike v. Bruce Church, Inc, 397 U.S. 137, 143 (1970), citing Huron Cement Co. v. Detroit, 362 U.S. 440, 443 (1960).  If state authorization were to be considered an improper burden on interstate commerce, then the Department's regulations should not rely on an illegal process.
· Suggested at the last Committee meeting was an alternative that recognizes the authorization in the institution's home state.  Would such an alternative be acceptable to the Department?
Suggested Language for §600.(c) Regarding
State Authorization for Distance and Correspondence Education
600.9  State authorization.

 (c)  State authorization of distance or correspondence education providers.  (1)  For purposes of this section, an institution described under §§600.4, 600.5, and 600.6 an institution is one that seeks to extend its participation in Title IV programs leading to a degree or certificate to students
 in a State in which it is not physically located via distance or correspondence education.  Authorized distance or correspondence education may include a limited number of related internships, externships, or in-person student 
contact, if approved by the State.

(2) The institution must be legally authorized in a State if it offers more than 50 percent of a program leading to a degree or certificate in that State.  

(3) An institution is considered to be legally authorized 
to offer postsecondary distance or correspondence education--

(i)  By a State if-- 

(A) The State has a process to review and appropriately act in a timely manner on complaints concerning the institution, including enforcing applicable State law, and has the final authority to resolve complaints and enforce applicable State law; and
(B) The institution meets State requirements, that it be approved by name.
(ii) By a State that joins and annually reviews a reciprocal authorization agreement among states, if -- 

(A)  The reciprocal agreement has clear procedures as to which State will review and appropriately act in a timely manner on complaints concerning the institution including enforcing applicable State law, and has the final authority to resolve complaints and enforce applicable State law; and, 
(B) If the State where the student resided 
when a grievance occurred does not actively participate in the complaint process provided under the reciprocal authorization agreement
, the student may utilize the student complaint process in the State in which the student resided; and,
(C) The institution meets any further requirements of the reciprocal authorization agreement.

(iii)  By the Federal Government; or 

(iv)  As defined in 25 U.S.C. §1802(2), an Indian tribe, with respect to students who legally reside on tribal lands
, if the tribal government has a process to review and appropriately act on complaints concerning an institution and enforces applicable tribal requirements or laws; or
 (v)  A religious institution, that meets the requirements of paragraph (b)(2) 
of this section, if it is exempt from State authorization as a religious institution under that State's constitution or State law.

(4)  An institution 
is not considered to be legally authorized to offer postsecondary distance or correspondence education in a State if it is exempt from State approval or licensure requirements unless the State: 

(A) Exempts the institution from any State approval or licensure requirements based on the institution’s accreditation by one or more accrediting agencies recognized by the Secretary or based upon the institution being in operation at least 20 years
;

(B) Meets the complaint process requirements of paragraph (c)(3)(i)(A), and such complaint process applies to students enrolled in the exempt institution’s postsecondary distance or correspondence education programs; and

(C) Confirms the institution’s exemption from approval or licensure by name.

(5)  An institution must provide documentation of each applicable State approval or license to the Secretary upon request.

 (6)  An institution must provide current and prospective students in other States the information listed below.  
The information must be prominently displayed in publications or information materials about the academic programs offered in that State whether in print or in electronic media
. 
(i) The name and contact information of the State agency or reciprocal authorization agreement that led to the institution being authorized in that State. 
(ii) For a program 
that leads to professional licensure or licensure exams, notify the student:  whether the student's State requires the institution to be approved to enroll students in that licensure field; and if the institution possesses the approval  of the appropriate licensure agency in the student's State.

(iii) If a State 
revokes the approval, by name, of an institution to offer distance or correspondence education in a State, it must directly notify current and  prospective students for which the institution has contact information within 14 days of that decision.  The notification will include notice that the institution is prohibited from disbursing additional Federal student aid to students from that State. This information must also be prominently posted within 14 days on the institution’s electronic media describing the affected academic programs.  This paragraph 
(6)(iii) shall not apply to an institution that reinstates its State approval within one hundred twenty (120) days of the loss of the approval.
 (7) If an institution is authorized to offer distance or correspondence education by a State under paragraph (c)(3)(ii) of this section and it loses its approval because the reciprocal authorization agreement is terminated, the institution's State withdraws from the agreement, or the student's state withdraws from the agreement
, the institution will:

(i) Work with the student's State and the Secretary to allow for provisional authorization in that State allowing the institution to obtain authorization on its own or to allow only the students currently enrolled in the program to complete their program.  

(ii) Directly notify current and  prospective students for which the institution has contact information within 14 days of that decision.  The notification will include notice that the institution is might be prohibited from additional disbursing Federal student aid to students from that State in the future. This information must also be prominently posted within 14 days on the institution’s electronic media describing the affected academic programs.

(8) (i) For the purposes 
of qualifying for Title IV aid, an institution enrolling a student that is an active duty military personnel is exempt from the requirements of this section regardless of location of the student.  This exemption applies only to active military students and the institution remains subject to the provisions of this section for all other students.
(ii) The student will be eligible use the complaint processes of the State that authorized the institution for paragraph (a) and (b); and the military student complaint process administered by the Department of Defense.
(iii) If the student leaves active duty, the exemption remains until the student completes the degree begun while still on active duty. 

---Unnecessary Sections---
Both of these situations are covered in 600.9(a) and (b) and do not seem necessary.
(4)(i)  An institution described under §§600.4, 600.5, or 600.6 that solely provides distance 
education must additionally demonstrate that it is legally authorized to operate in its home State consistent with paragraphs (a) and (b) of this section.  For purposes of this section, the institution’s home State is the State in which the institution’s principal office is physically located
. 

(ii)  If such an institution changes the State in which its principal office is physically located, the new State in which the institution physically locates its principal office becomes the institution’s home State.  The institution must provide the Secretary with documentation demonstrating that it is legally authorized in its new home State under paragraph (a) or (b) of this section to be considered an eligible institution.

(5)  An institution described under §§600.4, 600.5, or 600.6 that meets the requirements under paragraph (a) or (b) of this section for a State in which the institution is physically located is considered to be legally authorized to offer distance or correspondence education to students physically located in that State
.  
�The attempt was to define all that follow as being applicable only to participation in Title programs leading to a degree and certificate program.  


�State laws do not focus is solely on distance education when determining location. If a state approves these activities within its borders, they should be eligible for aid.





�In a Dear Colleague letter issued by the Department prior to 600.9(c) being vacated, they stated their intent to continue "its policy that students attending one or more locations of an institution where the students cannot complete more than 50 percent of a program are considered to be enrolled at the main campus of the institution and these locations need not be listed on its E-APP or included on its ECAR."   http://ifap.ed.gov/dpcletters/attachments/GEN1213Attach.pdf   (see question 4)





During our call, Sophia McArdle said that the above refers only to location.  She implied that it was not meant for distance education.  Those on the call suggested that (if it was good enough for locations) that it also be applied to distance education.  





We will need to remember that states may still require authorization even if this were adopted as the Department's standard.  


�Gathered all the routes to authorization in one section.


�This replaces the "state in which the Student legally resides" language, as consumer protection law is based on where a product (and, yes, education is a product) is delivered.


�An agreement may urge the student's state and the institution's state to work in concert to address the grievance.  If that is not the case, the student should retain the right to use the complaint process in their state.


�We received a request to expand this to allow trbally-controlled colleges to serve tribal members regardless of location.  


�This section can be � HYPERLINK "http://www.ecfr.gov/cgi-bin/text-idx?c=ecfr;sid=422e8e1e4276e7662af45f2cd8f09d1e;rgn=div2;view=text;node=20101029%3A1.25;idno=34;cc=ecfr;start=1;size=25" �found here�. This language came from the Department's proposal.  Section (b)(2) limits a religious institution to one that award only religious degrees or certificates.  


�Section 7 of the Department's proposal excluded the use of exemptions for approvals.  As proposed, 30-40 (or more) states will need to create new procedures.  The change will be seen as an unfunded mandate to states.  It will take tremendous work by states and institutions.





Rather than a saying what states cannot do, Michael Gradisher tried to create wording about criteria that might me the Department's standard of "active approval" by a state.  Other possible criteria might be:   


- a de minimis standard (since institutions often serve only a few students in a state);


- other criteria that don't create entirely new overview processes.





The Department and institutions offering distance education are at odds on this provision.  Additional discussion is needed.





�From Michael: This language is borrowed from 600.9(a)(1)(i)(B) and reflects an existing exemption from state approval.


�Gathered most of the student notifications in one place.


�Went away from "in writing" and "websites".  Electronic media will cover emerging technologies including mobile applications and other innovations that we cannot yet conceive.


�Suggest notification regarding licensure programs.   





Prohibiting institutions from enrolling students was suggested.  That would exclude students who have legitimate interest in taking the courses or in being licensed in another state from participating. 





Example:  A military member from California is completing a nursing degree from a California institution with the plan to be licensed in his home state.  The soldier is stationed in Massachusetts, which is a state in which the institution is not authorized.  The student could not legally pursue that degree while stationed in Massachusetts.





�Michael: This addition would limit the reach of this subsection’s requirement to revocation, rather than the more passive “loss,” of state approval.  Much like the front-end requirement of an active approval by name, the trigger here is the active revocation by name.


�Michael: This addition would provide for a reasonable grace period to reinstate the revoked state approval.


�These cover many more situations than were covered in the language originally suggested by the Department.  All lead to the institution losing its authorization by acts outside of its control.   We urge the states and the Department to work with those institutions so that students are not harmed.


�This is new language.  We talked about the military, but it would be a tremendous benefit for military students to know that they will have academic continuity.


�To receive federal aid, all institutions will be required to demonstrate that they meet 600.9(a) and (b).  Institutions that solely provide distance education are clearly a subset of all institutions, so this section is not needed.


�If kept, the Department of Education may need to do more research on this.  Someone who commented to WCET mentioned that this requirement varies by State. For example, Ashford University was approved in Iowa, but EDMC is located in California.


�The institution is already approved  in that state and is authorized to offer distance education by its accrediting agency.  This section adds nothing new.  As seen in our Committee discussions, it confused issues. 
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