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We thank the U.S. Department of Education for the permission to submit this letter past the deadline.  This letter is in response to the Proposal for State Authorization Requirements Applicable to Distance Education submitted by Whitney Barkeley, Christine Lindstrom, Maxwell John Love, Toby Merrill and Suzanne Martindale.  

We  were surprised at the restrictions contained in yesterday’s proposal  regarding reciprocity for distance education.  We were also puzzled by the mention of not having an "opportunity to talk at any length about the impact on student and taxpayers."  There were three time periods devoted to Issue 2 during the Committee meetings, there were two Distance Education Subcommittee phone calls, and Marshall Hill, and Russ Poulin were otherwise available for discussion.  Additionally, below are our specific concerns:

Overall Concerns

Reciprocity Would Be Effectively Negated
The requirements proposed in the letter would end reciprocity.  There is effectively no difference between the "reciprocity" envisioned and the current requirement of institutions to apply to each state and operate under the states’ varying laws.  Reciprocity is based on trust among states.  Since each state retains its own requirements, this proposal shows no trust. Reciprocity is a well-accepted means of having states deal with common issues in common ways.  See http://apps.csg.org/ncic/Default.aspx  to illustrate the extent to which States have relied on interstate agreements in various areas of policy and law.
The Department Focus is on Reciprocity as a Path to Authorization
Reciprocity is an agreement among states.   The Department should focus on whether reciprocity is an acceptable path to authorization of the out-of-state activities of institutions and expect some base requirements.  The Department should not micromanage agreements reached between states based  upon serious consideration of the participating states. 
Reciprocity is Voluntary
Reciprocity is not required of any state; it is voluntary.  A state should be free to examine the requirements of a reciprocity agreement and make its own choices.  To adopt reciprocity, a state often needs to change its laws, implement rules, and adopt new processes.  Essentially, this proposal is telling states that they are not to be trusted in making those choices.  In this proposal, the goal appears to be to protect states from themselves.
Fallacy of Adequate Oversight
The proposal is based on the fallacy that states can adequately oversee all the institutions serving students in their state.  Regulators report getting upwards of 1,000 letters since 2010 from institutions requesting information about obtaining authorization in their state.  Reciprocity models under consideration are based on the home state exercising greater oversight on the institutions within its borders.  Given the funding levels of many of these regulatory offices, it is hard to imagine that they could provide adequate oversight of many hundreds, or possibly more than 1,000 institutions.  Resources could be better spent in concentrating oversight on home state institutions regardless of where their students are located.   
The following is a chart of institutions that reported serving students in other states.  A recent WCET survey (results coming) showed that only 25% of institutions are in full compliance in all states in which they serve students.  Reciprocity will help get them into compliance.
	Students… 
	Institutions 
	Students 

	In Another U.S. State 
	2,129 
	1,176,009 

	In Another Country 
	940 
	33,561 

	In U.S. State, State Unknown 
	
	36,779 

	Location Unknown, Unreported 
	
	55,431 


Concerns with the Proposed Re-write, by Section

(3)(i) Home State Active Role in Authorization 
To be eligible for Title IV funding, the institution already has to be approved in its home state through the requirements of 600.9(a) and 600.9(b).  This section is redundant and not needed.
(3)(ii)(A) Discrimination by Sectors
During Committee discussions, the Department has informed us that it cannot discriminate by sectors.  Section (c)(3)(i)(A) specifically endorses such discrimination.  

(3)(ii)(B) Comply with Each State's Regulations
Joining a reciprocity agreement is voluntary.  By joining, the state agrees to the consumer protection requirements outlined in the agreement.  If the state does not agree with those requirements, then it should not join.  Allowing differing practices by states on key issues within a reciprocity agreement undermines the notion of reciprocity.  

Of the items proposed, not one of them is required by a majority of states.  When they are required, states differ greatly in exactly how that requirement is implemented.  If any one of these proposed requirements were universally accepted as a best practice, then it should be included in the agreement, but not mandated through federal regulation.
(3)(ii)(C) Allow Each State to Take Independent Action
In reciprocity, the states agree to act in concert according to mutually agreed-upon rules.  Allowing each state to take its own actions is not reciprocity.
(3)(ii)(D) Allow Each State to Require Independent Reporting
In  reciprocity, the states agree to act in concert according to mutually agreed-upon rules.  Allowing each state to set its own reporting requirements is not reciprocity.
(3)(ii)(E) Allow Each State to Charge Their Own Fees
In  reciprocity, the states agree to act in concert according to mutually agreed-upon rules, including a fee structure.  In deciding to join a reciprocity agreement, each state will make an analysis as to whether it can financially support the activities of the agreement.  If it cannot, the state should not join the agreement. 
Improving Consumer Protection

Real Consequences for Institutions
A few states actively pursue actions against institutions. Sadly, there are many states that are slow to do so.  When the agency that authorizes the institution to operate in its home state is involved in the process,  there are real consequences.  Chief among those consequences is revocation or limitation of its right to participate in SARA and, thus, enroll students from other states.  

Working Together, More Pressure Can Be Brought on an Institution
Currently, states are working independently in actions against institutions.  By sharing information, it will become more apparent which institutions are systematically mistreating students.  Joint pressure from several states will be more effective in assuring that the institution corrects this behavior.  

The term "race to the bottom" has been used.   Nothing could be further from the truth.  Reciprocity will be the fastest path for improving consumer protection for the most amount of students.  If a state wishes not to participate, it can opt not to do so.
State Authorization Reciprocity Agreement
The above responses focused on reciprocity as a path to authorization and not specifically on the State Authorization Reciprocity Agreement.  That agreement was forged over three years of open processes.  The agreement was developed through thousands of hours of discussions, open calls for comment, and numerous open meetings.  Participants included state regulators, accreditors, state higher education agencies, regional higher education compacts, national higher education presidential associations, and many others. 

While not everyone is supportive of the result, the process resulted in an approach that is rapidly gaining wide acceptance.  As of this date (see chart on next page), nine states have passed legislation enabling their participation in SARA, another 13 have introduced such legislation, and five have determined that they do not need statutory change to allow their participation.  
It would be unfortunate if this rulemaking process undermined either those open processes that fostered the development of the agreement or these favorable results. 
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