TO:    Negotiators
FR:    Chris Lindstrom, USPIRG

RE:    Issue 4 – Cash Management

April 22, 2014

I am excited about the state of the proposed draft we will be discussing this week.  I believe that in total, the draft rule as it stands provides a strong set of consumer protections to student bank-account holders who are opening up accounts through their campus to access their Title IV funds.

However, there are a set of provisions that lack clarity in section 668.164 Disbursing Funds.   I am suggesting changes in the following three provisions.

 (d)(4)(ii)(A) . . .describe how the available financial accounts compare to the sponsored account.
It is not clear to me how the institutions are to provide to the student consumer a comparison between the  financial accounts and the sponsored account.   I believe that without a definition of what constitutes a comparison, there may be potential for students to be misled. To avoid this problem, additional financial accounts should be presented to students with the same disclosure provisions that accompany the sponsored accounts in paragraph (e).   Reflecting this change, I would add this clause “using the disclosure provisions in paragraph (e) of this section.”   

(e) Sponsored account.  If an institution located in a State enters into a contract or arrangement with any entity (e.g., a third-party servicer, financial institution, or other person) under which a student or parent opens, or is referred to open, a financial account offered by the entity, or has the option of using a card or device issued for institutional purposes to activate or access a financial account into which title IV, HEA program funds may be transferred or deposited, the institution or entity responsible under that contract or arrangement—

This paragraph also lacks clarity.  As written, it appears that a student or parent who opens an account with an entity that contracts with the institution would be covered by these protections, regardless of whether or not they opened the account on campus.  I believe that this clause as written defeats our purpose by trying to do more than what is necessary for students who are being needlessly steered into campus sponsored accounts that drive up their costs.    
Alternately, the provision applies to a student or parent who has the option of using a card or devise issued for institutional purposes to activate or access federal aid, but ‘institutional purposes’ is not clearly defined, which may enable institutions and entities to bend the rules and could result in further harm to students.
To avoid these two pitfalls, I suggest a language change which rests in part on the definition of ‘affinity account’ in the CARD Act.  I have looked to the CARD Act as the model for the type of rules that should guide us in this rulemaking on cash management.   The CARD Act defines an affinity account as “. . .a financial account, including a prepaid card account, for a student or parent that bears the name, emblem, mascot, or logo of the institution, [and] is the subject of a marketing contract between the institution and the financial institution offering the account, or may be activated or accessed through a device or method distributed to the student or parent by the institution. . .”    My proposed language is the following:

(e) Sponsored account. If an institution located in a State enters into a contract or arrangement with a third-party servicer, financial institution, or other person or entity, to assist a student or parent in opening or enabling a financial account, or to enable a financial institution to offer a student or parent an affinity account, into which title IV, HEA program funds may be transferred or deposited, the institution—

(e)(2)(ii) “. . .and otherwise make public, that contract or arrangement in its entirety with an accompanying summary of the terms and conditions of the contract or arrangement and other related information.”
As I’ve mentioned before, the CARD Act is the model I have looked toward to consider what constitutes strong rules in the campus banking environment. Transparency of the contracts between the institution and the entity is a crucial element in the CARD Act.  At the individual level, this translates into disclosures to the credit card consumer so that he is made aware of the changing fee landscape and given time to react.  In terms of the sector as a whole, transparency through centrally collecting the contracts is necessary to ensure compliance issues, to empower colleges to negotiate even better deals for students over time, and to track trends that may elude the individual consumer.  Together, the two tracks of disclosure to the individual consumer and centralized analysis of the sector through the contracts has made a difference.     

The disclosure aspect to the consumer is well covered by this draft.  But the transparency in the sector as a whole is missing.  So, I ask that the language reflect this sector-wide transparency through adding in “. . . and otherwise make public through a central database, collected annually, that contract or arrangement in its entirety. . .”
Again, I look forward to the discussion this week and I continue to laud the Department of Education for its willingness to provide strong protections for students in campus bank accounts.

