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Below is the original introductory language from Issue Paper 2 as provided by the U.S. Department of Education.  The recommendations are based upon conversations in a call held on February 27, 2014 and subsequent email correspondence. On the following pages are recommendations divided by the questions asked in the original Issue Paper. This paper was compiled by Russ Poulin, Interim Co-Executive Director, WCET - the WICHE Cooperative for Educational Technologies (rpoulin@wiche.edu).  Thank you to the numerous negotiators who provided their feedback and suggestions.
Issue Paper 2
Program Integrity and Improvement Issues
Issue:  
State authorization of distance education providers as a component of institutional eligibility

Statutory cites: 
§§101(a)(2); 102(a)(1); 102(b)(1)(B); 102(c)(1)(B) of the HEA
Regulatory cites: 
34 CFR §§600.4(a)(3); 600.5(a)(4); 600.6(a)(3); 600.9
Summary of Issue:  What regulations should the Department propose for State authorization of distance education providers and correspondence education providers so that these education providers can be considered to be legally authorized in a State to provide a program of education beyond secondary education and can therefore begin and continue to participate in title IV HEA Federal student aid and other HEA programs?  
The regulations under §600.9(c) provided that, if an institution is offering postsecondary education through distance or correspondence education to students in a State in which it is not physically located or in which it is otherwise subject to State jurisdiction as determined by the State, the institution would be required to meet any State requirements for it to be legally offering postsecondary distance or correspondence education in that State.  Furthermore, under §600.9(c), an institution was required to be able to document to the Secretary the State’s approval upon request.

On July 12, 2011, in response to a legal challenge by the Association of Private Sector Colleges and Universities, the U.S. District Court for the District of Columbia vacated §600.9(c) on procedural grounds.  On August 14, 2012, on appeal, the D.C. Circuit ruled that §600.9(c) was not a logical outgrowth of the Department’s proposed rules published at 75 FR 34806 et seq. (June 18, 2010) and directed that the matter be remanded to the Department for reconsideration consistent with the Court’s opinion.  

How should the Department address the statutory requirement of legal authorization by a State in the context of distance and correspondence education? 
Pro:  When the new program integrity regulations were issued in October 2010, the Department made the following overarching argument (Federal Register, pp. 66858-66859) regarding the need for state authorization regulations:
We disagree with the commenters that the proposed regulations exceed the Department’s authority and infringe on States’ authority. Under the provisions of the HEA and the institutional eligibility regulations, the Department is required to determine whether an institution is legally authorized by a State to offer postsecondary education if the institution is to meet the definition of an institution of higher education, proprietary institution of higher education, or postsecondary vocational institution (20 U.S.C. 1001 and 1002) as those terms are defined in §§ 600.4, 600.5, and 600.6 of the institutional eligibility regulations. In accordance with the provisions of the HEA, the Department is establishing minimum standards to determine whether an institution is legally authorized to offer postsecondary education by a State for purposes of Federal programs. The proposed regulations do not seek to regulate what a State must do, but instead considers whether a State authorization is sufficient for an institution that participates, or seeks to participate, in Federal programs. Contrary to the commenter’s suggestion that the Department is upsetting the Triad, we believe these regulations clarify the role of the States, a key participant in the Triad, in establishing an institution’s eligibility for Federal programs. Further, the Department believes that clarifying the State role in the Triad will address some of the oversight concerns raised by another commenter regarding problem areas with certain types of institutions. 

Con:  Since the release of that language, several higher education organizations, many institutions, and some members of Congress have been vocal about repealing the requirement of §600.9(c) displayed here in its entirety:  
"(c) If an institution is offering postsecondary education through distance or correspondence education to students in a State in which it is not physically located or in which it is otherwise subject to State jurisdiction as determined by the State, the institution must meet any State requirements for it to be legally offering postsecondary distance or correspondence education in that State. An institution must be able to document to the Secretary the State's approval upon request."

These opponents usually cited the burden for institutions seeking approval in the states and the limiting of choice for students who reside in a state in which their chosen institution is not authorized.  In April 2011, the American Council of Education submitted a letter on behalf of 70 higher education organizations and accrediting agencies asking Congress to block the state authorization regulation.
Recommendation 1:  Use Existing § 600.9(c) Language with Small Changes.  

Thank you to Michael Gradisher of Pearson Embanet for this wording.  If the Department intends to propose a new distance learning state authorization regulation to the committee, it should begin with the same version in 34 CFR § 600.9(c) adopted in 2010 as a starting point, with clarifications for the reasons described below:

“If an institution is offering postsecondary education through distance or correspondence education to students in a State in which it is not physically located or and in which it is otherwise subject to State jurisdiction as determined by the State, the institution must meet any State requirements for it to be legally offering postsecondary distance or correspondence education in that State.  An institution must be able to document to the Secretary. the State’s approvals or exemptions upon request.”

Reasons the 2010 version of 600.9(c) should be used as a starting point for a draft regulation:

1. This language was previously vetted by the Department and, we presume, was an accurate summation of the Department’s view of the issue in 2010.

2. Since 2010, countless institutions have reasonably relied on, and still rely upon, 600.9(c) and the guidance issued thereunder as accurately describing the federal position on compliance with state approval requirements for distance education programs.

3. This original language was vetted by the federal court rulings and was vacated on purely procedural grounds.  Major changes to the language could invite additional court challenges.
Reasons for the proposed changes to the 2010 version of 600.9(c):

1. The “or” in the second line appears to misstate the practical and legal prerequisites to out-of-state approvals.  Both conditions should be present to trigger the rule: (i) the institution is not physically located in that state (if the institution has a physical location in the state, the 600.9(a) and (b) requirements would apply), and (ii) the institution must be subject to the state’s jurisdiction.
2. Many states exempt distance education programs from approval requirements, hence exemptions should be expressly recognized by the regulation as evidencing compliance.

What should trigger any requirements for demonstration of State authorization by distance and correspondence education providers? 

Recommendation 2:  Demonstrate Authorization to the Department "Upon Request" and Provide Specific Guidance on What Activities Would Trigger a Request.
The existing language is:

"An institution must be able to document to the Secretary the State's approval upon request."
In the Dear Colleague letter of July 27, 2012, in response to a question about the process for updating its State authorization status, the Department said: "An institution should ensure that it is currently in compliance with the regulations but is not required to immediately update its ECAR...In addition, an institution may be asked to provide that information upon request during an audit or program review." In conversations with Department personnel, they have said that the institution would not be asked to affirmatively report to the Department the states in which they are authorized each year.  They would be expected to provide the information "upon request", which would likely include:

· As part of a federal review of the institution's financial aid program.

· In response to a complaint received by the Department.

· Any reason that causes the Department to question an institution's eligibility in a state.

Prior to the regulation being vacated by the Courts, these reporting requirements seemed to be adequate incentive for institutions to obtain authorization.  
Clarifying guidance on what activities would trigger a request would inform institutions on how to respond to the Department.  Other regulations exist that require institutions to: a) inform students which states they are authorized in, and b) the contact information for how a student can register a complaint in his/her state.  
Jenny Wojewoda, Massachusetts Attorney General’s Office, asked if there should be a requirement of institutions to inform the Department of a negative change to their authorization status.  For example, should an institution notify the Department if a State rescinds its authorization? If a state puts the institution on probation or reviews its authorization? If an institution is part of reciprocity agreement and actions are taken against an institution by a member state and/or the reciprocal authority, what must be reported and by whom?
In future guidance, the Department should define the "upon request" statement, address the question about a state de-authorizing an institution, and remind institutions of student notification requirements.
Recommendation 3:  Provide Guidance on Demonstrating Compliance for States that Do Not Provide Written Proof of Authorization, Exemption, or Do Not Regulate the Institution.
Thank you to Michael Gradisher of Pearson Embanet for this paragraph:  "Some states refuse to confirm exemptions in writing; hence the addition of language which addresses the possibility that the only documentation available may be a print-out of the state regulation and an accompanying explanation of why the institution is exempt.  Such 'home-made' documentation doesn’t appear to be encompassed by the original version of 600.9(c)."
From the Dear Colleague letter of Mar 17, 2011 in response to a whether an institution needs to have a document from a state where that does not require an institution to obtain State approval, the Department responded: "No. However, an institution would be expected to demonstrate upon request from the Department that no State approval was required."  

From the Dear Colleague letter of May 6, 2011:  "If a State has no applicable regulation or law, then no action on the part of the institution is required." There is no direct guidance as to how the institution should document such a case.  Eligibility for the requirements for each state are often difficult to interpret.  The term "authorization" is not even standard.  Depending on the state, they might be asked to be "authorized," "certified," "registered," or "apply for an exemption."  They might have to seek more than one of those approvals in a state. Of greatest concern are the states that leave it up to the interpretation of the institution as to whether they should be authorized, are exempted, or are even covered by state regulations?   Does the institution need to provide copies of emails or written correspondence with the state?  What if the state does not respond or merely refers inquiries to its website? What happens if an institution makes an incorrect determination on its eligibility for an exemption?

In future guidance, the Department should define the documentation required for states that do not provide written proof of authorization or exemption and the consequences if an institution makes an incorrect determination for exemption in a state.

Should regulations regarding required approvals for institutions providing distance education and correspondence education based upon an institution’s operating authority be comparable to those for institutions with physical presence in a State?
The states have a wide variety of requirements and processes that they use in approving institutions, whether it is those located in their state or those teaching at a distance from other states.  Up until now the Department has relied on the state's regulations (from §600.9(c)):

"... the institution must meet any State requirements for it to be legally offering postsecondary distance or correspondence education in that State."

Regulations §600.9(a) and (b) are used by the Department (according to the language when the state authorization language was issued in October 2010, Federal Register, pp. 66858-66859) to determine "whether a State authorization is sufficient for an institution that participates, or seeks to participate, in Federal programs."  The regulation is placing minimum requirements upon states.  In those requirements, institutions must be approved by name and the state must have a "process to review and appropriately act on complaints concerning the institution including enforcing applicable State laws."  Additionally, certain institutions were not allowed to be exempted from authorization.
For the purposes of example, let's assume that a non-profit, degree granting institution is enrolling students at a distance.  Even if the institution is not performing any activities (marketing, meeting face-to-face) in a state, some states still require action:

· Eight states (AL, AR, IA, MD, MN, MT, WI, WY) require the institution to seek authorization.

· Eight states (AK, IL, IN, MD, NE, ND, OR, UT) require the institution to seek and exemption or register with the state.

For most of the eight states in the second bullet and most of the other states not listed in either bullet, the requirement to seek full authorization in a state is often dependent on the institution conducting any 'physical presence' activities in the state. Examples include, but are not limited to:  maintaining a physical location, direct marketing, localized advertizing, proctoring at a specified location, practical experiences (e.g., practica, internships, student teaching), and employing someone in the state.
In the discussion of February 27, an option was discussed to require the state to identify institutions it has authorized or exempted by name and to appropriately act on complaints concerning the institution including enforcing applicable State laws. This would follow the requirements §600.9(a) and (b).  This option was rejected because the complaint process is already required in other sections of the federal regulation and the requirement to identify institutions by name would intrude on the prerogative of the state.

Recommendation 4:  Leave the Authorization Processes for Distance Education to Each State.
The question implies an interest to impose on states that they use the same authorization process for both distance education-only institutions those with a physical presence in a state.  Almost every state has made this distinction and to require the same process for both would be a hardship on states, institutions, and students.  Since 2010, countless institutions have reasonably relied on, and still rely upon, 600.9(c) and the guidance issued thereunder as accurately describing the federal position on compliance with state approval requirements for distance education programs.  If the requirement changed, all (or almost all) current authorizations for distance-only institutions would have to be reviewed.  States would need to change their laws.  The status of students who attend institutions that need to be re-authorized would be uncertain.  
The Department should leave the authorization process for distance education institutions to each state and not impose further requirements on the state in authorizing these institutions.

Note:  Jenny Wojewoda (Massachusetts Attorney General's Office) participated in the meeting on February 27.  She raised the objections about requiring states to authorize distance education institutions by name as being too prescriptive to states.  Since that meeting, she has communicated with Carolyn Fast (New York Attorney General's Office) about these recommendations.  They are still considering this question and are not ready to support a particular course of action.

How should reciprocal agreements be treated under the regulations?  

The Department has been very supportive of reciprocal agreements as a means for a state to authorize an institution.  Quoting the language when the state authorization language was issued in October 2010 (Federal Register, pp. 66858-66859):

In making these clarifications, we are in no way preempting any State laws, regulations, or other requirements established by any State regarding reciprocal agreements, distance education, or correspondence study...We continue to believe that we do not need to regulate or specifically authorize reciprocal agreements. If both States provide authorizations for institutions that comply with § 600.9 and they have an agreement to recognize each other’s authorization, we would consider the institution legally authorized in both States as long as the institution provided appropriate documentation of authorization from the home State and of the reciprocal agreement. 

While the Negotiated Rulemaking Committee discussed the State Authorization Reciprocity Agreement (SARA) during our recent meeting, there are other reciprocity agreements.  There are many existing reciprocity agreements regarding out-of-state tuition, but that is a completely different topic and set of laws.  For distance education authorization reciprocity, the Southern Regional Education Board's SECCRA allows regionally-accredited publics and some non-profits to operate in most of the southern states.  Kansas and Missouri entered into an agreement to recognize each other's approvals.  Any recognition of reciprocity should not be limited to SARA.
Jenny Wojewoda, Massachusetts Attorney General’s Office, asked about an institution (authorized by means of reciprocity) committing an egregious act in reciprocating state.  She wondered what rights the reciprocating state retains.  The rights, responsibilities, and corrective actions will differ according to each agreement. 
Recommendation 5:  Add Language to §600.9(c) that Explicitly Allows Reciprocity as a Means to Obtain Authorization.  
Language proposed by Marshall Hill to be added to the end of §600.9(c):
The department will accept documentation of an institution's participation in a state-to-state reciprocity agreement as sufficient documentation of the institution's having authorization to offer distance education in states that are party to such agreements.

The Department should add this language to the end of §600.9(c) as an additional sentence or additional paragraph.

Should blended courses, internships, and joint degree programs be defined and addressed?
Some examples of the variations on distance education that are affected by the state authorization regulation:
· Blended courses - part of the course is face-to-face and part of it is online.  What if the student crosses a state line to participate?  Most regulators would consider this part of the instruction of the home institution, but often deal with it on a case-by-case basis.

· Blended programs - part of the program is face-to-face and part is online.  This gets trickier because once a complete course is taken in a state, regulators want to authorize that activity.

· Practical experiences (practica, internships, student teaching) - this definitely triggers the need for authorization in many states whether it is tied to a distance program or a face-to-face program.  If it is in a licensure program (business, education, etc.), then the licensure boards in many states wish to approve those activities.

· Joint degree programs - Through the Great Plains IDEA program, students are admitted to one member institution, but take the bulk of their coursework online from institutions partnered in their degree program.  States vary in their interest in authorizing such activities.

Recommendation 6:  Don't Try to Define the Many Elements or Variations of Distance Education. Rather, Focus on Authorization Triggers.
Avoid defining each of these items (or others that we could add to the list, such as MOOCs), as the definitions would quickly become outdated.  New modes of instruction will emerge that will be left undefined. The Department should not focus on mode of instruction, but should focus on activities in the state that "trigger" the need for an institution to seek authorization.  Leave those definitions to the states. 
The current wording of §600.9(c) covers this well as it cites being "subject to State jurisdiction" and the need to "meet any State requirements for it to be legally offering postsecondary or distance education in that State."  Leave the determinations to the State.   The Department should make the reliance on state definitions clear in future guidance.  Any help the Department could provide in standardizing those definitions would be greatly appreciated.
Other Issues:  Timeline for Compliance
Based upon surveys and discussions with institutions, there are probably hundreds and hundreds of institutions that are enrolling students in other states without the proper authorization.  Despite numerous exhortations to follow state laws regardless of the status of the federal regulation, many institutions have decided to ignore these laws or have not prioritized compliance activities. 

Michael Gradisher (Pearson Embanet) shared the following: "Institutions should be given a reasonable grace period to come into full compliance.  We understand that many institutions, rightly or wrongly, have placed their distance education compliance programs on stand-by while federal law on the subject is in flux.  These institutions are awaiting definitive guidance and direction from the Department.  We believe an enforcement moratorium of two years is reasonable, given the three year moratorium initially announced by the Department in 2011.  This would also provide states sufficient time to consider and adopt NC-SARA, if they are so inclined, before the regulation’s enforcement comes online."
Of equal importance is that some states do not have adequate staff to handle the current flow of applications very quickly.  In a recent conversation with an institution, they have now passed 18 months in their application process with one southern state.  It will probably be two years from beginning to end before they are authorized. 
Therefore, selecting a compliance timeline requires a tricky balance. Many institutions should have sought compliance already and should not be rewarded for their inattention to this issue or their willful neglect of state laws.  Many states will be ill-prepared to handle a rush of institutional applications if the timeline is too short.  

Recommendation 7:  The Department Should Reassert Its Support for State Laws and Consider Stricter Enforcement for Institutions that Obviously Have Skirted Authorization Requirements of the States.
In its Dear Colleague letter of July 27, 2012, the Department acknowledged that it would no longer enforce §600.9(c) due to the Court order vacating the requirement.  The Department did conclude by saying: "...although institutions continue to be responsible for complying with all State laws as they related to distance education."   This Committee would like to see a stronger statement in support of State laws.  Additionally, in creating a compliance timeline, the Department should outline activities that it would see as indicators of institution's intentionally dodging compliance and should reserve the right to impose stricter penalties.    A precedence for such stricter enforcement was set in the Dear Colleague letter of May 6, 2011:  
"However, the Department will review carefully instances where an institution may not be acting in good faith, such as where documents show an institution knew of a State requirement and willfully refused to comply with it."  

Recommendation 8:  Create a Series of Compliance Dates with Clear Milestones for State Authorization for Distance Education.
After it was determined that all institutions could not possibly gain all the authorizations they needed in the eight months following the October 2010 publication of §600.9(c), an additional two years were provided for compliance. In the Dear Colleague letter of May 6, 2011, evidence of "good faith" efforts that institutions had to demonstrate that they were on their way to compliance were identified.  These 'good faith' efforts included:  

· "Documentation that an institution is developing a distance education management process for tracking students' place of residence when engaged in distance education.

· Documentation that an institution has contacted a State directly to discuss programs the institution is providing students in that State to determine whether authorization is needed.

· An application to the State, even if it is not yet approved.

· Documentation from a state that an application is pending."

If the regulation is finalized and published by the end of October 2014, the earliest that the regulation would go into effect is July 1, 2015.  For purposes of this document, it will be assumed that the Department will meet the October 2014 deadline.  If every institution submitted all necessary applications today, many states would be unable to process that volume by July of next year.  The Department should create an extended timeline with clear milestones (such as the 'good faith' efforts) so that the institutions will know how to demonstrate their progress on authorization.
Possible Milestones

The following milestones were suggested in our conversations:
· Milestone 1:  The institution needs to be able to demonstrate in which states its students are located, have made the determination of which states it will continue to operate in, and have applied or obtained authorization in each of those states.

· Milestone 2: The institution has approval in all the states in which it plans to serve students unless it can demonstrate that it is being delayed in a state (or states) due to the state's inability to process the application.
· Milestone 3: Institutions are in full compliance.

Possible Timeline

The timeline should be the subject of more conversation at the next Negotiated Rulemaking meeting.  There is a wide difference in opinions on any proposed timeline.  
· Some argue that compliance requirements have been well publicized over the last few years, state regulations have been in effect for decades and remain in place despite the federal regulation being vacated, recalcitrant institutions should not be rewarded for remaining out of compliance, and students are not properly protected.  Therefore, compliance deadlines should be no later than July 1, 2016.
· Some argue that they have moved toward compliance but it is difficult to obtain compliance in all jurisdictions that they serve, several states have underfunded the staffing required and are taking a year or two to complete the process on a single application, and there may be rush of many applications causing further delays.  Therefore, compliance deadlines should stretch out to July 1, 2018.

WCET is compiling data to help with this discussion, including the number of institutions serving students outside their home state, the number of students being served outside an institution's home state, and a survey on compliance status of institutions.
.

Other Issues:  Penalty for Non-compliance and Overall Guidance
Michael Gradisher raised the following issue:  

An institution’s failure to comply with the proposed regulation should not, by itself, subject the entire institution to losing its Title IV eligibility.  If the institution is otherwise compliant with its state authorization obligations under 34 CFR § 600.0(a) and (b), institutional eligibility should not be placed at risk.  Otherwise, residential students could be harmed by the institution’s failure to secure required approvals for one of its distance education programs.  We believe that the penalty should be tailored to match the states’ typically programmatic approval regimen.  Here is the language we propose be added to 600.9(c):
“An institution’s failure to comply with this requirement may result, in the discretion of the Secretary, in the suspension or loss of Title IV eligibility for the institution’s non-compliant distance education or correspondence education programs.”

From the Dear Colleague letter of Mar 17, 2011, in Question 19 about the actions that the Department would take against an out-of-compliance institution:
"...the Department expects to continue to hold institutions responsible for return of title IV funds that were obtained without the requisite State authorization to receive them, and it likewise retains the ability to take other actions against noncompliant institutions."
That language seems to address Michael's concern, but I heard from Joan Piscitello (Iowa State University) who was also concerned about enforcement going beyond Title IV funds for a state or across multiple programs at an institution.  Clarification on this issue (and others) is needed.
Recommendation 10:  There Remain Several Misconceptions Regarding the Department's State Authorization Regulation and the Department's Interpretations.  Work with Higher Education Representatives to Identify Areas of Confusion in Which Guidance is Needed.

Some of these topics are in current guidance provided in the Dear Colleague letters.  Due to the regulation being vacated by the courts, those items should be updated and reissued. Other guidance topics should be added.  Guidance topic include:

· What are the penalties for non-compliance in a state?  For egregious non-compliance?
· How and when should an institution identify the location of students?
· Students "state of residence" vs. where they receive the instruction.

· If a student moves from state-to-state, when is the location identified?
· How are military students handled?
· How are consortia of institutions sharing courses or programs affected?

The Possibility of Exemptions.
Some negotiators have asked for exemptions for certain types of activities, such as serving military personnel or joint degree programs.  We should have a discussion about how willing the Department would be in imposing some exceptions to states.   The possible exemption that is suggested most commonly would be for active duty military or for any instruction on military installations, which often includes civilian personnel.    In the past, the Department has explicitly left authorization for serving those in the military to the states.  Would the Department consider an exemption for a specific class of military-related activities?  Are there other activities in which it would be interested in superseding state regulations?
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