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Documentation of Foreign Source Gifts and Contracts 
AGENCY:  Office of Postsecondary Education, Department of Education.
ACTION:  Notice of proposed rulemaking.
SUMMARY:  The Department proposes a regulation requiring submission of true copies of original agreements memorializing statutorily defined gifts, contracts, and/or restricted and conditional gifts or contracts from or with defined foreign sources by institutions, the value of which is $250,000 or more (alone or in combination with other gifts from or contracts with that foreign source to the institution within a calendar year).  Under the proposed regulation, these true copies would not be a part of institutions’ semiannual disclosure reports filed with the Secretary of Education, pursuant to the requirements of Section 117 of the Higher Education Act of 1965 (HEA), as amended.  Therefore, to the extent permitted by law, these true copies would not be made publicly available.  
DATES:  Comments must be received by the Department on or before February 13, 2021.  
ADDRESSES:  Submit your comments through the Federal eRulemaking Portal or via postal mail, commercial delivery, or hand delivery.  We will not accept comments submitted by fax or by email or those submitted after the comment period.  To ensure that we do not receive duplicate copies, please submit your comments only once.  In addition, please include the Docket ID at the top of your comments.
· Federal eRulemaking Portal:  Go to www.regulations.gov to submit your comments electronically.  Information on using Regulations.gov, including instructions for accessing agency documents, submitting comments, and viewing the docket, is available on the site under “Help.”
· Postal Mail, Commercial Delivery, or Hand Delivery:  The Department strongly encourages commenters to submit their comments electronically.  However, if you mail or deliver your comments about the proposed regulations, address them to Levon Schlichter, U.S. Department of Education, 400 Maryland Ave., SW, 6E-235, Washington, DC 20202.
Privacy Note:  The Department’s policy is to make all comments received from members of the public available for public viewing in their entirety on the Federal eRulemaking Portal at www.regulations.gov.  Therefore, commenters should be careful to include in their comments only information that they wish to make publicly available.
FOR FURTHER INFORMATION CONTACT:  Levon Schlichter, U.S. Department of Education, Office of Postsecondary Education, 400 Maryland Ave. SW, Room 6E-235, Washington, DC 20202.  Telephone: (202) 453-6387.  Email:  Levon.Schlichter@ed.gov.
If you use a telecommunications device for the deaf (TDD) or a text telephone (TTY), call the Federal Relay Service (FRS), toll free, at 1-800-877-8339.
SUPPLEMENTARY INFORMATION: 
Invitation to Comment:  We invite you to submit comments regarding these proposed regulations.  To ensure that your comments have maximum effect in developing the final regulations, we urge you to identify clearly the specific section or sections of the proposed regulation that each of your comments addresses, and provide relevant information and data whenever possible, even when there is no specific solicitation of data and other supporting materials in the request for comment.  We also urge you to arrange your comments in the same order as the proposed regulation.  Please do not submit comments that are outside the scope of the specific proposals in this NPRM, as we are not required to respond to such comments.
We invite you to assist us in complying with the specific requirements of Executive Orders 12866, 13563, and 13771 and their overall requirement of reducing regulatory burden that might result from this proposed regulation.  Please let us know of any further ways we could reduce potential costs or increase potential benefits while preserving the effective and efficient administration of the Department’s programs and activities.
During and after the comment period, you may inspect all public comments about the proposed regulation by accessing Regulations.gov.  You may also inspect the comments in person at 400 Maryland Ave., SW, 6E-235, Washington, DC, between 8:30 a.m. and 4:00 p.m., Eastern Time, Monday through Friday of each week except Federal holidays.  To schedule a time to inspect comments, please contact one of the persons listed under FOR FURTHER INFORMATION CONTACT.
Assistance to Individuals with Disabilities in Reviewing the Rulemaking Record:  On request, we will provide an appropriate accommodation or auxiliary aid to an individual with a disability who needs assistance to review the comments or other documents in the public rulemaking record for the proposed regulation.  To schedule an appointment for this type of accommodation or auxiliary aid, please contact one of the persons listed under FOR FURTHER INFORMATION CONTACT.
Background:
	Section 117(a) of the Higher Education Act of 1965, as amended (HEA) (20 U.S.C. 1011f(a)), provides that institutions shall file a disclosure report with the Secretary of Education on January 31 or July 31, whichever is sooner, “[w]henever any institution is owned or controlled by a foreign source or receives a gift from or enters into a contract with a foreign source, the value of which is $250,000 or more, considered alone or in combination with all other gifts from or contracts with that foreign source within a calendar year.” Disclosure to the Department is also required for restricted or conditional gifts or contracts from a foreign source.  Sec. 117(c) of the HEA (20 U.S.C. 1011f(c)).  Simply put, Section 117 requires colleges and universities to disclose to the Department gifts, contracts, and/or restricted or conditional gifts or contracts from or with a foreign source when the value is $250,000 or more (alone or combined with other gifts or contracts from that foreign source within a calendar year).  The Department is then required to make the disclosure reports available for public inspection.  Sec. 117(e) of HEA (20 U.S.C. 1011f(e)).  Section 117(g) authorizes the Secretary to promulgate regulations to carry out the requirements in Section 117.  (20 U.S.C. 1011f(g)).  
[bookmark: _Hlk48303726]Despite the obligation of institutions to disclose statutorily defined gifts, contracts, and/or restricted and conditional gifts or contracts from or with statutorily defined foreign sources, there is evidence that a considerable number of institutions failed, over a period of at least several years, to accurately and timely file disclosure reports with the Department.[footnoteRef:1]  Ongoing Departmental investigations have revealed serious, persistent, and large-scale reporting failures by institutions in providing accurate and timely disclosure reports.  Many colleges and universities, including some of America’s most prominent, capable, and well-funded institutions, have failed to file required foreign source disclosure reports and/or have provided underinclusive and inaccurate information to the Department.[footnoteRef:2]  Billions of dollars in funds from foreign sources have not been reported as required by law.[footnoteRef:3]  [1:  See several Government Accountability Office reports (https://www.gao.gov/assets/700/696859.pdf; https://www.gao.gov/assets/700/697156.pdf; and https://www.gao.gov/assets/680/679322.pdf) and a congressional report (See http://www.hsgac.senate.gov/download/majority-and-minority-staff-report_-chinas-impact-on-the-us-education-system).  ]  [2:  Letter to the Permanent Subcommittee on Investigations (Nov. 17, 2019) available at https://www2.ed.gov/policy/highered/leg/psi-nov27-2019.pdf.  ]  [3:  Id.  ] 

In order to help eliminate underreporting, the Department recently issued an information collection request (ICR) (OMB control number 1801-0006)[footnoteRef:4] that explained the Department was changing the method in which it collects Section 117 information and also the level of detail required to be reported.  The ICR explained that the Department would no longer collect Section 117 information on the same form as numerous unrelated questions in the Department’s Application to Participate in Federal Student Financial Aid Program (e-application) but instead would collect the information via a new Section 117 electronic reporting portal.  The ICR also provided a number of detailed questions that institutions must answer relating to Section 117 activities, which generally capture the information explicitly covered by Section 117.  Additionally, for compliance and verification purposes, the ICR asks institutions to notify the Department of the name and address of foreign sources involved in covered agreements with institutions.   [4:  Details on this ICR can be found at www.reginfo.gov/public/do/PRAViewICR?ref_nbr=202002-1801-002.  ] 

[bookmark: _Hlk53467848]Data on the number of Section 117 disclosure reports submitted by an institution between June 22, 2020, and September 23, 2020, provide encouraging evidence that the ICR helped to improve underreporting.  In this timeframe, institutions disclosed approximately 6,900 transactions,[footnoteRef:5] as compared to a total of 21,052 transactions disclosed by institutions between 2012-2018.  Additionally, a total of 293 institutions submitted a Section 117 disclosure report, as compared to 162 institutions that submitted a Section 117 disclosure report between 2012-2018.  Of these 293 institutions that submitted a disclosure report for the July 31, 2020, reporting cycle, 60 of these institutions had never reported a foreign gift or transaction to the Department previously.       [5:  Some of these transactions were from prior years that the institution had not reported previously.  ] 

[bookmark: _Hlk52888033]This proposed regulation is designed to improve the accuracy of Section 117 reports, which is a comparable but different problem than underreporting.  In the majority of our 12 investigations, we have uncovered inaccuracies in Section 117 disclosure reports that institutions submitted before we issued our recent ICR.  Additionally, of the 6,900 reports institutions submitted under the ICR, institutions have subsequently withdrawn 192 of these reports to correct self-identified inaccuracies.  Because it is impractical to investigate or audit every institution that submits a Section 117 disclosure report, we have no way of knowing how many other institutions have submitted inaccurate reports and either did not identify the error or chose not to self-report the error.  Without a true copy for the Department to refer to when reviewing institutions’ disclosure reports, we have no reliable method of ensuring that institutions’ disclosure reports are accurate.   Given its experience in this specific area, the Department therefore believes that it is impossible to fully “carry out this section [117]” without true copies, thereby warranting rulemaking pursuant to the statutory authority in section 117(g).  
As the Department stated in response to comments during the development of the ICR, Section 117(g) provides the Department with the authority to promulgate regulations to carry out any aspect of Section 117’s reporting scheme.  The Department has determined, using its specialized expertise and judgment, that it is having difficulty “carry[ing] out this section [117]” without access to the true copies of the gifts and contracts institutions are reporting, especially in light of the history of underreporting and inaccurate Section 117 reporting.  The rulemaking authority in Section 117(g) authorizes the Department to promulgate these regulations to ensure that the Department has the necessary information (the true copies) to be able to carry out Section 117.  That is, without the true copies, the ultimate purpose of providing publicly available, accurate, information about foreign gifts and contracts to institutions would be stymied.  However, given the comments and concerns we received on this topic in response to the ICR, we decided to use notice and comment rulemaking to propose this regulation and further engage with the public on this issue.    
To ensure the accuracy of disclosure reports that the Department is required to provide for public inspection, the requirement to provide the Department with unredacted true copies of agreements between institutions and foreign sources is both lawful and necessary.  (20 U.S.C. 1011f(a)-(c)).
	The Department’s recent investigations show that multiple institutions have often provided underinclusive and inaccurate disclosure reports, even while institutions have provided unprecedented levels of access and influence to foreign governments and related entities (often memorialized in written agreements).  Section 117 does not bar institutions from soliciting and accepting money from, or entering into contracts with, foreign governments, companies, persons, or their agents, but it does require that institutions disclose statutorily defined foreign source gifts and contracts to the Department and the American people.  
National security concerns may be implicated by disclosure failures when donors and parties to gifts and/or contracts either are or represent foreign governments with ill intent for American interests.  As we have seen from our investigations, for instance, access to taxpayer-funded college and university campuses or facilities may be required as a condition of gifts and/or contracts; or conditional gifts may require the consent of the donor party to what is taught in taxpayer-funded colleges and universities.[footnoteRef:6]  Ongoing investigations indicate that foreign interests have sometimes gained the ability to influence taxpayer-funded college and university curricula, research, programs, and activities.[footnoteRef:7]  These investigations reveal the impact that foreign gifts and contracts can have on highly sensitive research and curricula at taxpayer-funded colleges and universities and associated facilities (such as research laboratories), which accurate Section 117 reporting can help publicize.     [6:  Letter to the Permanent Subcommittee on Investigations (Nov. 17, 2019) available at https://www2.ed.gov/policy/highered/leg/psi-nov27-2019.pdf.]  [7:  Id.  ] 

Recent ongoing investigations by the Department indicate that six well-known universities collectively failed to report more than $1.3 billion from foreign sources (including from China, Qatar, and Russia) over a seven-year period.[footnoteRef:8]  After consideration, based, in part, on our investigative work, the Department determined that the provision of unredacted true copies of written agreements covered by Section 117, submitted concurrently with and in support of the information provided in disclosure reports, is critical for the Department to carry out Section 117’s disclosure requirements.  The Department would like these true copies so that it can compare the information (i.e., monetary value, timing of the contract, identity of the foreign source, etc.) against the information submitted by the institution.  Access to the true copies will allow the Department to carry out Section 117 by providing a basis for the Department to review institutions’ submissions to ensure that the information in the disclosure report aligns with the information in the true copies.     [8:  Letter to the Permanent Subcommittee on Investigations (Nov. 17, 2019) available at https://www2.ed.gov/policy/highered/leg/psi-nov27-2019.pdf.] 

Furthermore, this requirement is the most cost-effective and least burdensome regulatory alternative available to verify institutions’ historically lax compliance with the law.  The Department’s investigations are very burdensome for institutions and taxpayers.  The very large amount of foreign funds, and the complex financial and legal structures used by some institutions to raise them, require intensive efforts to verify reported amounts from other sources (including, for example, data from IRS Form 990 tax returns and materials from other government agencies).  Currently, comprehensive investigations of institutions, including record reviews and in some cases witness interviews, is often necessary to develop an accurate picture of funds from foreign sources.  The Department believes requiring unredacted true copies will at once promote careful and accurate reporting by institutions, limit the need for burdensome investigations, and advance the clear Congressional intent that institutions transparently disclose foreign money.  
Furthermore, the Department believes that requiring unredacted true copies will ensure that the public records on gifts from and contracts with foreign sources are accurate at the time the information is made public, as opposed to once the inaccuracy is uncovered through an investigation.  Similarly, this proposed rule would reduce the instances in which inaccuracies within these public records will need to be corrected.      
Summary of Proposed Regulation:
Proposed Regulations:  The proposed regulation would require that institutions electronically provide unredacted true copies of agreements of all gifts, contracts, and/or restricted or conditional gifts or contracts covered by the disclosure requirements under Section 117 of the HEA (20 U.S.C. 1011f).  The institutions would have to provide these unredacted true copies of agreements in a word searchable portable document format (PDF) by uploading the true copies into the electronic reporting portal as part of institutions’ Section 117 reporting through the electronic portal.  The PDF format is, in the view of the Department, a standardized and fixed method for electronic submission of foreign source gift and contract true copies in support of institutions’ disclosure reports, subject to the provisions in proposed § 695.1(e), which provide a process for institutions to weigh in on whether redactions are appropriate in response to a FOIA request.  The Department would not treat the true copies submitted under this proposed rule as part of the disclosure report that is required to be made publicly available under section 117(e).       
Reasons:  The proposed regulation would address critical inaccuracies within Section 117 disclosure reports submitted by institutions, allowing the Department to fulfill its statutory obligation to verify institutions’ compliance with Section 117.  Departmental investigations of institutions’ compliance with disclosure requirements covered by Section 117 have revealed persistently underinclusive and inaccurate disclosures by many colleges and universities.  Implementation of the proposed regulation would enable the Department to review relevant documentary evidence in support of institutions’ Section 117 disclosures, thereby facilitating the Department’s informed review of Section 117 disclosures.  Furthermore, institutions would be more likely to include accurate information in their disclosure reports (filed concurrently with the Department) because the information the institution would submit would presumably align with the information contained within foreign source gift and contract agreements the institutions would provide under the proposed regulation.
	 
	The proposed regulation would impose the minimum burden necessary for the Department to verify that the information institutions are reporting under Section 117 is accurate.  Administrative investigations by the Department now serve as a costly and burdensome alternative and typically involve relatively larger production demands (which demands have included production of relevant instruments, related internal and external communications, identification of key personnel, narrative descriptions, and donor information) by the government from institutions than would be required by the proposed regulation.  The proposed regulation would reduce the need for expanded administrative investigations and associated production requests (and related litigation).        
Proposed Regulations:  Proposed § 695.1(d) would require institutions to submit substantive modifications and/or amendments of original documents by the statutory reporting deadline of either January 31 or July 31, whichever date occurs sooner after the date of the substantive modification and/or amendment of the original document.  Thus, in instances where an institution submits a true copy of a contract and then subsequently agrees with the foreign source to substantively amend the contract, the institution would be required to provide a copy of the modified and/or amended contract to the Department by the next statutory reporting deadline of either January 31 or July 31.  We note that institutions would not need to provide true copies of amendments that are technical in nature. 
Reasons:  We are proposing this requirement to ensure that the true copies the Department receives are up-to-date and have not been superseded or invalidated by subsequent substantive amendments to these agreements between an institution and a foreign source.  We note that the Department currently expects, and would continue to expect, institutions to correct previously submitted Section 117 reports only where a substantive amendment would change the underlying data the institution previously submitted in a material way.  To date, it has been a common practice for institutions to withdraw and resubmit a prior report or correct prior data submitted whenever the data has changed in a material way.   This approach is consistent with informal advice the Department has given to certain institutions on a case-by-case basis.  Executive Orders 12866, 13563, and 13771
Regulatory Impact Analysis:
Under Executive Order 12866, the Office of Management and Budget (OMB) must determine whether this regulatory action is “significant” and, therefore, subject to the requirements of the Executive order and subject to review by OMB.  Section 3(f) of Executive Order 12866 defines a “significant regulatory action” as an action likely to result in a rule that may—
(1) Have an annual effect on the economy of $100 million or more, or adversely affect a sector of the economy, productivity, competition, jobs, the environment, public health or safety, or State, local, or Tribal governments or communities in a material way (also referred to as an “economically significant” rule);
(2) Create serious inconsistency or otherwise interfere with an action taken or planned by another agency;
(3) Materially alter the budgetary impacts of entitlement grants, user fees, or loan programs or the rights and obligations of recipients thereof; or
(4) Raise novel legal or policy issues arising out of legal mandates, the President's priorities, or the principles stated in the Executive order.
This proposed regulatory action is a significant regulatory action subject to review by OMB under section 3(f) of Executive Order 12866.
Under Executive Order 13771, for each new regulation that the Department proposes for notice and comment or otherwise promulgates that is a significant regulatory action under Executive Order 12866 and that imposes total costs greater than zero, it must identify two deregulatory actions.  For FY 2020, any new incremental costs associated with a new regulation must be fully offset by the elimination of existing costs through deregulatory actions.  As noted above, the proposed regulations are a significant regulatory action under Executive Order 12866.
 We have also reviewed the proposed regulation under Executive Order 13563, which supplements and explicitly reaffirms the principles, structures, and definitions governing regulatory review established in EO 12866.  To the extent permitted by law, Executive Order 13563 requires that an agency--
(1)  Propose or adopt regulations only on a reasoned determination that their benefits justify their costs (recognizing that some benefits and costs are difficult to quantify);
(2)  Tailor its regulations to impose the least burden on society, consistent with obtaining regulatory objectives and taking into account—among other things and to the extent practicable—the costs of cumulative regulations;
(3)  In choosing among alternative regulatory approaches, select those approaches that maximize net benefits (including potential economic, environmental, public health and safety, and other advantages; distributive impacts; and equity);
(4)  To the extent feasible, specify performance objectives, rather than the behavior or manner of compliance a regulated entity must adopt; and
(5)  Identify and assess available alternatives to direct regulation, including economic incentives—such as user fees or marketable permits—to encourage the desired behavior, or provide information that enables the public to make choices.
Executive Order 13563 also requires an agency “to use the best available techniques to quantify anticipated present and future benefits and costs as accurately as possible.”  The Office of Information and Regulatory Affairs of OMB has emphasized that these techniques may include “identifying changing future compliance costs that might result from technological innovation or anticipated behavioral changes.”
We are issuing the proposed regulation only on a reasoned determination that its benefits justify any costs associated with it.  Based on the analysis that follows, the Department believes that these regulations are consistent with the principles in Executive Order 13563.
We also have determined that this regulatory action does not unduly interfere with State, local, or Tribal governments in the exercise of their governmental functions.
In accordance with both Executive orders, the Department has assessed the potential costs and benefits, both quantitative and qualitative, of this regulatory action.  The potential costs associated with this regulatory action are those resulting from statutory requirements and those we have determined as necessary for administering the Department’s programs and activities.
The Department has analyzed the costs and benefits of complying with the proposed regulation.  Affected institutions would be required to electronically submit standardized word searchable portable document format (PDF) versions of true copies of documents already in the possession of the institutions in support of current statutory reporting obligations.  The requested agreements relating to covered foreign source gifts and contracts should be in the possession and readily accessible to institutions.  Converting the requested agreements from other formats to word searchable PDF version, as needed, should require a minimal amount of time and effort by institutions because, in our experience, most true copies are electronic and there will likely be staff from institutions capable of quickly converting these documents to PDF.  Likewise, electronic submission of the agreements – to occur concurrently with submission of disclosure reports – should add a very minimal burden to the compliance burden of institutions.  
Discussion of Costs and Benefits
	The Department has reviewed these proposed regulations to assess their potential impacts.  Due to uncertainty regarding the specific number of gifts and agreements that will be subject to the Section 117 requirements in future years, we cannot estimate the potential costs of these proposed rules with absolute certainty.  As described below, we estimate that these proposed regulations will result in a net reduction in costs of between $3.3 and $4.4 million over the next 10 years.  These savings are largely the result of improved compliance with the Section 117 requirements and a resulting reduction in the number of investigations occurring each year.  
In the most recent reporting cycle, approximately 300 institutions submitted reports under Section 117.  On average, each report includes approximately 21 gifts or contracts.  Approximately 50 percent of those gifts or contracts were actually executed in an earlier year but were never reported until the July 31, 2020, reporting cycle.  We therefore assume that the new reporting system instituted last year is already improving compliance with the requirements and, over time, the average number of gifts and contracts reported by institutions will decrease as institutions address the backlog of previously unreported gifts or contracts.  We assume that the average number will drop from 21 per institution in Year 1 to 15 in Year 2 and 10 in each succeeding year.  While we do not attempt to quantify it here, it is possible that the increased transparency as a result of these proposed rules (and related increased interest on the part of other entities such as the Government Accountability Office and Congress) will result in at least some institutions accepting fewer gifts from or contracts with foreign entities.  It is also possible that the specific types of gifts and contracts may change.  These effects are speculative and would be difficult to quantify with the information we have available.  We do not assume that the total number of institutions submitting reports is likely to change over time, though, as noted above, some institutions may not be required to report in future years as a result of receiving fewer gifts or entering into fewer contracts with foreign entities.  Further, some institutions may choose to simply limit the size of gifts or contracts so that they do not trigger the reporting requirements under Section 117.  Again, such effects are too speculative for reliable estimation at this time.  Currently, the Department is conducting 12 investigations related to Section 117, a number that we assume would remain relatively stable in the absence of these proposed requirements.  We further assume that the burden associated with each investigation in future years would remain unchanged, as this proposed rule does not change the likely parameters of such activities.  We invite public comment on the extent to which this assumption is reasonable. 
Further, we note that our establishment of a reasonable baseline is complicated by the notice of interpretation (NOI) announcing the Department’s enforcement authority for failure to adequately report under Section 117, which published in the Federal Register on November 13, 2020 (82 FR 72567).  We also invite public comment on how the NOI would be likely to change these baseline assumptions in the absence of this proposed rule.
	We also assume that each institution will need to revise its policies and procedures to ensure that the individual in charge of reporting under Section 117 has access to true copies of the gifts or contracts.  We assume that this would largely involve either shifting reporting responsibility to another office (e.g., from the financial aid office to the finance office) or setting up a system for the individual currently reporting to access a hard or digital copy (e.g., by transmitting it through inter-office mail or by providing server access).  We assume this would take an attorney approximately 4 hours to advise on the requirements ($109.04/hour), an educational administrator ($89.43/hour) 8 hours and an administrative assistant (($(45.10/hour) 16 hours to complete the necessary changes for a total one-time cost of approximately $561,970.  We invite public comment on the extent to which the activities outlined above capture the likely average effects on an institution or whether this proposed rule would generate additional burdens, including either additional time or financial burdens, such as the adoption of new costly technologies, systems, or processes.
	We also assume that submitting true copies of gifts and contracts will take additional time for both staff at the institution and at the Department.  As described in the Paperwork Reduction Act of 1995 section below, we assume that this would take approximately an additional 15 minutes for administrative staff per agreement for staff at institutions.  We further assume that review of the submissions would take an additional 10 minutes per agreement by Department staff at the GS-11 level, which would involve using optical character recognition (to enable keyword searching), and then reviewing the true copies against what the institution reported.  In Year 1, we assume these increased costs would total approximately $132,100, decreasing to approximately $62,910 per year by Year 3.  We are particularly interested in public comment regarding the estimate for this aspect of the burden.  
	As noted above, we believe that these proposed regulations would result in increased compliance with the requirements of Section 117 and reduce errors in the submissions made by institutions.  As a result, we assume that the number of investigations initiated by the   Department would decrease.  The Department began opening investigations in the past year and a half and currently has 12 open investigations, which we use as the baseline. We assume that the number of investigations would decrease by 3 each year through Year 4, with a steady rate of 3 investigations per year thereafter.  Based on the expertise of Department staff, we assume that each investigation requires approximately 30 hours of staff time from Department staff, 60 hours from an attorney for the institution ($109.04/hour), 40 hours for an administrator ($89.43/hour), 120 hours from administrative staff ($45.10/hour), and approximately 300 hours from outside counsel at a rate of $250 per hour.  We assume such high burden on the part of institutions because of the volume of documents potentially implicated in an investigation, which can, in our experience, easily exceed 20,000 pages.  This document review is a primary reason that many institutions, in our experience, seek the assistance of outside counsel during these investigations.  In total, we assume that each investigation costs approximately $92,860.  We assume no savings from reduced investigations in Year 1, with approximately $278,580 in net savings in Year 2 relative to baseline.  Those savings increase each year through Year 4, when we estimate a steady state savings of $835,730 relative to baseline in each successive fiscal year.  While we herein estimate that the number of investigations would decline by roughly 75 percent over the next four years as a result of these proposed regulations, we note that we would still estimate cost savings from these proposed regulations if there were only two fewer investigations per year.
Finally, the proposed regulations would require institutions to submit amended true copies of gifts or contracts if they change after their initial submission to the Department.  While we do not have a basis on which to estimate how frequently this occurs, we assume herein that there is approximately a 25 percent chance that any submitted true copy will be amended within three years.  We assume that each submission of an amended true copy will take administrative staff approximately 15 minutes.  We estimate the cost of submitting amended true copies to be between $17,760 and $28,890 per year, depending on the number of gifts or contracts reported during the preceding three-year period.
	In total, we estimate that these proposed regulations would result in a net cost savings to institutions and the Federal government of between $3.3 and $4.4 million over the next ten years.
	
	Estimated Total Costs

	Activity
	3%
	7%

	Revising Policies and Procedures
	$545,606
	$525,210

	Change in Time to Review
	$292,835
	$246,854

	Investigations
	($5,537,428)
	($4,374,703)

	New System
	$340,597
	$287,115

	Amended True Copies
	$211,054
	$176,871


	The Department invites comment from members of the public regarding any of our cost-estimates, our assumptions or any other aspects of our Discussion of Costs and Benefits.
Alternatives Considered
The Department considered two alternatives to these proposed regulations: (1) increasing the number and frequency of our monitoring/auditing activities; and, (2) continuing to rely on investigations as the primary method of ensuring that institutions are submitting accurate Section 117 public disclosures.  We did not choose the first alternative of increasing the number and frequency of monitoring/auditing activities because the proposed regulation more effectively achieves the statute’s purpose of making information about gifts from and contracts with foreign sources publicly available.  Specifically, Section 117(e) provides that disclosure reports are public records.  In order to most effectively achieve transparency as Congress intended and the statute requires, the information within these public records must be accurate and timely.  If institutions provided true copies of gifts and contracts at the time that they submit their Section 117 disclosure reports, then the Department would be able to more quickly determine whether the reported information is accurate.  In contrast, the Department’s auditing/monitoring activities do not uncover inaccuracies until well after the disclosure reports are made public.  Therefore, relying on auditing/monitoring would not be as effective as these proposed regulations in ensuring that the public has access to accurate information about institutions’ gifts from and contracts with foreign sources.  
Similarly, the Department did not choose the second alternative of continuing to rely on investigations as the primary method of ensuring that disclosure reports under Section 117 are accurate.  We decided against this approach for the same reasons that we do not believe increased auditing/monitoring would be a better alternative: investigations do not uncover inaccurate reporting until well after the information has been publicly disclosed.    Additionally, Section 117 investigations consume significant amounts of time and resources, both for the Department and for institutions under investigation.  The burden on an institution to provide true copies of gifts and contracts is less in comparison. 
We note that the NOI we published on November 13, 2020, in the Federal Register (85 FR 72567) clarifies the Department's enforcement authority for failure to adequately report under section 117.  The range of enforcement actions for non-compliance with section 117, announced in the NOI, may increase institutions’ motivation to submit section 117 reports in the first place; however, the NOI does not provide a direct link for the Department to verify in a timely manner the accuracy of 117 reports that are submitted.  In fact, the subpoena authority described in the NOI applies only after the Department has initiated an investigation.  Therefore, we are proposing this rule to the promote accurate reporting, and the Department’s ability to quickly verify the accuracy of that reporting, at the time that institutions submit their reports. 
Elsewhere in this section under Paperwork Reduction Act of 1995, we identify and explain burdens specifically associated with information collection requirements. 
Clarity of the Regulation:
Executive Order 12866 and the Presidential memorandum “Plain Language in Government Writing” require each agency to write regulations that are easy to understand.  The Secretary invites comments on how to make the regulation easier to understand, including answers to questions such as the following:
· Are the requirements in the proposed regulation clearly stated?
· Does the proposed regulation contain technical terms or other wording that interferes with its clarity?
· Does the format of the proposed regulation (use of headings, paragraphing, etc.) aid or reduce its clarity?
· Would the proposed regulation be easier to understand if we divided it into more (but shorter) sections? (A “section” is preceded by the symbol “§” and a numbered heading; for example, § 106.9 Dissemination of policy.)
· Could the description of the proposed regulation in the SUPPLEMENTARY INFORMATION section of this preamble be more helpful in making the proposed regulation easier to understand? If so, how?
· What else could we do to make the proposed regulation easier to understand?
To send any comments that concern how the Department could make these proposed regulations easier to understand, see the instructions in the ADDRESSES section.
Regulatory Flexibility Act Certification
The Secretary certifies that the proposed regulation would not have a significant economic impact on a substantial number of small entities.  As described in the Discussion of Costs and Benefits section of this notice, the Department estimates that the proposed regulations would result in cost-savings.
The U.S. Small Business Administration Size Standards define proprietary institutions as small businesses if they are independently owned and operated, are not dominant in their field of operation, and have total annual revenue below $7,000,000.  Non-profit institutions are defined as small entities if they are independently owned and operated and not dominant in their field of operation.  Public institutions are defined as small organizations if they are operated by a government overseeing a population below 50,000.  The Department recently proposed a size classification based on enrollment using IPEDS data that established the percentage of institutions in various sectors considered to be small entities, as shown in Table 8.  This size classification is as follows:
· Two-year IHEs, enrollment less than 500 FTE; and
· Four-year IHEs, enrollment less than 1,000 FTE.
The Department discussed this proposed standard with the Chief Counsel for Advocacy of the Small Business Administration.  The Department continues to believe this approach better reflects a common basis for determining size categories that is linked to the provision of educational services.
	[bookmark: _Hlk53033295]Table 8: Small Entities Under Enrollment Based Definition

	Level
	Type
	Small
	Total
	Percent

	2-year
	Public
	342
	1,240
	28%

	2-year
	Private
	219
	259
	85%

	2-year
	Proprietary
	2,147
	2,463
	87%

	4-year
	Public
	64
	759
	8%

	4-year
	Private
	799
	1,672
	48%

	4-year
	Proprietary
	425
	558
	76%

	Total
	 
	3,996
	6,951
	57%



The proposed regulation would affect a small percentage of small entities under the proposed size classification standard.  Based on the one and only reporting cycle that has occurred since the Department created the Section 117 electronic reporting portal, only 15 of the 293 institutions that disclosed foreign gift and contracts are considered small entities.  This amounts to less than one percent of the 3,996 total small institutions.  Furthermore, institutions already have to report information about their gifts from and contracts with foreign sources to the Department under the existing ICR.  Therefore, we estimate that requiring institutions to provide a true copy of each reported transaction in PDF format will increase the burden on small entities by only 15 minutes per each true copy.  This small burden increase per reported transaction is more than offset by the cost-savings from an expected reduction in investigations as noted in the Discussion of Costs and Benefits section above.  As a result, the proposed regulations are not expected to have a significant economic impact on entities classified as small under the proposed size classification standard.  
The Department invites comment from members of the public regarding our estimates and whether this proposed rule may have a significant economic impact on a substantial number of small entities. 
Paperwork Reduction Act of 1995
As part of its continuing effort to reduce paperwork and respondent burdens, the Department provides the general public and Federal agencies with an opportunity to comment on proposed and continuing collections of information in accordance with the Paperwork Reduction Act of 1995 (PRA) (44 U.S.C. 3506(c)(2)(A)).  This helps to ensure that the public understands the Department’s proposed instructions, respondents can provide the requested information in an optimal format, reporting burden (time and financial resources) is minimized, and the Department can properly assess the impact of collection requirements on respondents.
      
This proposed regulation is designed to improve the accuracy of Section 117 reporting conducted under an existing ICR, OMB control number 1801-0006, which provided the questions institutions must answer when submitting information to the Department about gifts from and contracts with foreign sources.[footnoteRef:9]  Under the existing ICR, the Department created an electronic reporting portal for institutions to input the information they disclose under Section 117.  The proposed regulation would revise the existing ICR by adding a field to the existing electronic reporting portal for institutions to upload the true copies of gifts and contracts that institutions disclose under Section 117.  The Department is modifying the existing ICR, OMB control number 1801-0006, to add the burden of converting (as needed) true copies to a PDF and uploading the true copies into the Department’s Section 117 electronic reporting portal. [9:  Details on this ICR can be found at https://www.reginfo.gov/public/do/PRAViewICR?ref_nbr=202002-1801-002.  ] 

Under the proposed regulations, institutions would be required to electronically submit true copies of agreements of all gifts, contracts, and/or restricted or conditional gifts or contracts from or with statutorily defined foreign sources in a PDF version.   Institutions are currently required to disclose to the Department information contained within true copies of these agreements, and so minimal time and effort should be required to retrieve the documents.  Additionally, converting (as needed) the documents to a PDF version and electronically submitting the documents should require very little additional time and effort.  We believe such an electronic submission would take no longer than 15 minutes per agreement to be performed by professional staff at a rate of $15.95/hour.
We have initiated a modification to the existing ICR to revise our burden estimates that were set out in the supporting statement to the ICR (OMB Control Number 1801-0006).[footnoteRef:10]  These revised estimates are based on the disclosure reports we have received since the ICR went into effect and institutions began using the Section 117 reporting portal to submit their disclosure reports.  After we issued the ICR and developed the electronic reporting portal as part of the ICR, institutions reported a total of 2,975 transactions involving gifts received or contracts entered into during the July 31, 2020, reporting cycle (the second of the two bi-annual reporting deadlines).  As explained in the Regulatory Impact Analysis (RIA) above, we expect the number of transactions institutions will report in the future to decrease because about half of these 2,975 transactions reflect catch-up reporting from prior reporting cycles when institutions failed to timely report these transactions.  Using the estimates from the RIA above, assuming this rule is effective by the July 2021 reporting deadline, we expect 4,500 reported transactions in year 1 and 3,000 transaction in years 2 and 3.  So for the three years that this information collection request would be approved by OMB, there would be an average of 3,500 total transactions institutions would report per year.  Using our estimate of 15 minutes to convert a true copy into a PDF and submit it through the electronic portal, the proposed regulation would add 875 total burden hours (3,500/4 (at 15 minutes per transaction, an institution can upload 4 true copies per hour)).  Thus, the proposed regulations would add a total cost of $13,956 (875 x $15.95 wage/hour).  The following chart provides the total cost estimates for the ICR, which we have revised based on the recent data from the July 2020 reporting cycle and for which we added the 15 minutes of additional burden that would be created by these proposed regulations:   [10:  https://www.reginfo.gov/public/do/DownloadDocument?objectID=98504002.  ] 

  
	Institution Type
	Respondents

	Responses/Year
	Hours/Response
	Burden Hours
	Cost

	Public
	185
	2,162
	X 20.25 hours
	43,781
	$1,044,246

	Private, Not for Profit

	105
	1,219
	X 20.25 hours
	24,685
	$588,777

	Proprietary
	10
	119
	X 20.25 hours
	2,410
	$57,477

	TOTAL
	300
	3,500
	X 20.25 hours
	70,876
	$1,690,500



Intergovernmental Review
These proposed regulations are not subject to EO 12372 and the regulations in 34 CFR part 79. 
Assessment of Educational Impact
In accordance with section 411 of the General Education Provisions Act (GEPA), 20 U.S.C. 1221e–4, the Secretary particularly requests comments on whether the proposed regulations would require transmission of information that any other agency or authority of the United States gathers or makes available.
Accessible Format:  On request to the program contact person listed under FOR FURTHER INFORMATION CONTACT, individuals with disabilities can obtain this document and a copy of the application package in an accessible format.  The Department will provide the requestor with an accessible format that may include Rich Text Format (RTF) or text format (txt), a thumb drive, an MP3 file, braille, large print, audiotape, or compact disc, or other accessible format. 
Electronic Access to This Document:  The official version of this document is the document published in the Federal Register.  You may access the official edition of the Federal Register and the Code of Federal Regulations at www.govinfo.gov.  At this site you can view this document, as well as all other documents of this Department published in the Federal Register, in text or PDF.  To use PDF you must have Adobe Acrobat Reader, which is available at no cost to the user at the site.
	You may also access documents of the Department published in the Federal Register by using the article search feature at: www.federalregister.gov.  Specifically, through the advanced search feature at this site, you can limit your search to documents published by the Department. 
List of Subjects 
34 CFR Part 695
	Colleges and universities, Reporting and recordkeeping requirements, Foreign investments in U.S. 	
Dated:
__________________________
    Mitchell Zais,
Acting Secretary of Education.


For the reasons discussed in the preamble, the Secretary of Education proposes to add part 695 of title 34 of the Code of Federal Regulations as follows:
34 CFR PART 695--COLLEGES AND UNIVERSITIES, REPORTING AND DISCLOSURE REQUIREMENTS, FOREIGN GIFTS AND CONTRACTS	
1.	The authority citation for part 695 would read as follows:
	Authority:  20 U.S.C. 1011f(a)-(h), 1221e-3, 3474, unless otherwise noted.
	2.	Add § 695.1 to part 695 to read as follows:
§ 695.1 Electronic submission of true copies of gifts and contracts disclosed under Section 117 of the Higher Education Act of 1965, as amended.
(a) Institutions required to file a disclosure report(s) with the Secretary under the provisions of Section 117(a)-(c) of the HEA (20 U.S.C. 1011f(a)-(c)) must electronically submit unredacted true copies of all gifts, contracts, and/or restricted or conditional gifts or contracts relevant to each disclosure report in evidentiary support of the disclosure report at the time of submission of the disclosure report.  
A “true copy” is defined as an exact or duplicate copy of an original document.  True copies are not required to be identified by a Notary Public as exact copies but true copies may be identified by a Notary Public as exact copies, if an institution chooses to use a Notary Public. 
(b) True copies of all covered gifts, contracts, and/or restricted or conditional gifts or contracts must be electronically submitted to the Department in standardized portable document format (PDF) version.
(c) True copies of all covered gifts, contracts, 
and/or restricted or conditional gifts or contracts must be electronically submitted to the Department, at the same time an institution submits any related information about the reported transaction, through its official reporting portal website, accessible at https://nces.ed.gov/ipeds/report-your-data.
(d)  True copies of substantive modifications and/or amendments to the original document must be provided to the Department (as described in paragraphs (a)-(c) of this section) by the statutory reporting deadline of either January 31 or July 31, whichever date occurs sooner after the date of the substantive modification and/or amendment of the original document.     		
(e)  Where applicable, the Department will follow the procedures described in (34 CFR 5.11(d)-(j)).  The public disclosure report that the Department will disseminate consists of the information submitted through the section 117 reporting portal except the foreign sources’ names and addresses, and true copies of gifts or contracts.
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