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Otis Wilson: Good afternoon, ladies and gentlemen, and welcome to this afternoon's United States Department of Education's Recovery Act Technical Assistance Web Conference. Today's webinar is entitled Procuring Goods and Services with Federal Education Grant Funds. I am Otis Wilson, your moderator today. I remind you that our webinars are archived on our website. The web address is listed on our final slide. Also, at www.ed.gov, select the “ED Recovery Act” button, which is on the right side of your screen, and you will find many other links to important Recovery Act information as well. You may want to note an upcoming webcast. On Tuesday, October 19, we will be featuring the Federal Funding Accountability and Transparency Act Requirements webinar. Please join us. 

As always your feedback is most important and very helpful. We want to know if we are meeting your needs with each webinar. Additionally, please let us know if there are other topics you would like presented. The final slide has the web address for the link to the evaluation. 

Did you know audio is available? Yes, audio is available. Please ensure your speakers are connected and your volume is on and up. 

A couple of orientation issues before we begin the session. Take a moment to locate the “Ask-A-Question” box on your webinar screen. If at any time you have a question, just type it in the box and press the “Submit Question” button. This will place your question in the queue and it will be answered during our Question and Answer period at the end of the session. 

If your slide view is too small, press the “Enlarge Slides” button. If you would like a copy of the slides to take notes or for future use, press the “Download Slides” button. 

Lastly, if you have any technical issues with the site during the webinar, you may use the “Ask-A-Question” feature for that as well. Just submit your question and our ON24 representative will respond. 

With me this afternoon is my colleague representing the Office of the Secretary, Risk Management Service, Ms. Cynthia Bond-Butler and from the Office of the General Counsel, Mr. Peter Wathen-Dunn. We will be presenting this important information. Now I'd like to welcome Cynthia to get us started. 

Cynthia Bond-Butler: Thank you, Otis. Good afternoon. This webinar presentation is designed to provide grantees and sub-grantees with an overview of Federal requirements and guidance for the procurement of goods and services using Federal education grant funds. With a significant increase in Federal funding, provided under the American Recovery and Reinvestment Act, or ARRA, grantees and sub-grantees have a heightened responsibility to ensure that procurements using ARRA funds are conducted in compliance with the Education Department General Administration Regulations, or EDGAR, requirements, and in accordance with sound business practices. 

Today, you will receive a basic refresher on the EDGAR procurement requirements. We will review the commonly identified procurement weaknesses found in audits and reviews, and understand how they potentially impact procurement operations. And you will hear about best practices in procurement identified by government and leading companies that have been proven to increase the effectiveness and efficiencies of an organization's procurement system and processes. 

What are the implications of ARRA on procurements using Federal grant funds? In general, the procurement requirements under EDGAR apply to the use of ARRA funds when procuring goods and services, as with other ED grants. However, there are a few additional requirements per the ARRA legislation that are important to highlight.

The first is Section 1554, Special Contracting Provisions. This provision states that all contracts awarded using ARRA funds shall be awarded as fixed-price contracts using competitive procedures to the maximum extent possible. ARRA enforces the requirement for competition that already exists in EDGAR that we will discuss later in this presentation. With respect to fixed-price contracting, EDGAR requires fixed-price contracts when awarding contracts using sealed bid procedures; however, EDGAR does allow for fixed-price cost reimbursement and, under limited conditions, time-and-material type contracts when awarding procurements used to competitively negotiate your proposals. So, it's important to emphasize here that when spending ARRA funds, the contract must be fixed-price and must be competed, again to the maximum extent possible. When these procedures are not followed, ARRA requires grantee agencies to post these transactions on their public ARRA website to promote transparency and accountability. 

Additional ARRA requirements pertaining to procurement include Section 1604, Limit of Funds, which states in summary that ARRA funds may not be used by state or local governments, or any private entity to purchase any casinos or other gambling establishment, aquarium, zoo, golf course or swimming pool. Section 1605, Buy American, Use of American iron, steel, and manufactured goods, essentially requires that any project for construction, alteration, maintenance, or repair of a public building or a public work, using ARRA funds must use all of the iron, steel, and manufactured goods produced in the United States. There are exceptions that apply.

And finally Section 1606, Wage Rate Requirements, states that all laborers and mechanics employed by contractors or subcontractors on projects funded directly by, or assisted in whole or in part by, the Federal government using ARRA funds, shall be paid wages at the prevailing rates established by the U.S. Department of Labor for that locality. So while the specific ARRA provisions set forth additional requirements in the areas of funds restriction, using U.S.-made products and construction, and paying contractor employees a minimum wage as set by the U.S. government, you will see, as we go through this presentation, that the general principles of procurement when using ARRA funds in purchasing does not change. 

With a significant increase in awards and expenditures under ARRA programs, the number of single audits has risen to include new recipients that are for the first time at the threshold for requiring single audits. This increase in audit activity makes the single audit process a key factor in determining whether the recipients are properly identified in reporting ARRA awards, are using ARRA funds for authorized purposes, and whether recipients have effective mitigation strategies in place to prevent instances of fraud, waste, and abuse.

Let's now discuss the Department of Education regulations that control procurements using Federal education grant funds. The two most important sections of EDGAR that apply are EDGAR Part 74, Administration of Grants and Agreements with Higher Education Institutions, Hospitals, and Other Non-Profit Organizations, authorized under OMB Circular A-110. And EDGAR Part 80, Uniform Administrative Requirements for Grants and Cooperative Agreements to State and Local Governments Authorized under OMB Circular A-102. 

This slide presents a snapshot of the procurement guidance from EDGAR Parts 74 and 80. On the left of your screen lists the procurement requirements and standards for grantees and sub-grantees under EDGAR Part 74, and to the right are the procurement standards and requirements for all grantees under Part 80. There's a lot of information on this slide, but we want to demonstrate that there is much similarity among the procurement standards and requirements between the two parts. However, it is important to highlight here that, for state governments that are grantees, EDGAR Part 80.36(a) allows states to follow the same state policies and procedures for procurements using Federal funds as they use for non-Federal procurements. When awarding contracts and purchase orders using Federal funds, states must include clauses required by Federal statute and any Federal executive orders. This flexibility was granted to states under OMB Circular A-102, Common Rule. For the remainder of this segment of the presentation, we will discuss some of the key procurements requirements in more detail. 

The first is developing procurement policies and procedures for grantees and sub-grantees that fall under EDGAR Part 80.36(b). As I just explained, states will utilize their own state procurement policies and procedures. Other grantees and sub-grantees, such as local governments defined under EDGAR Part 80.3, are also required to use their own procurement procedures which are based on applicable state and local laws and regulations. The procurements awarded, however, must conform to applicable Federal law and must meet the minimum EDGAR Part 80.36 standards and requirements, which were outlined in the previous slide. 

The grantees and sub-grantees that fall under EDGAR Part 74 are required to develop procurement policies and procedures as well. This slide lists the minimum EDGAR requirements that these grantees must include in their policies and procedures. First, the written procurement procedures must address topics such as how grantees will avoid making unnecessary purchases, lease versus buy analysis, and describe the solicitation processes. Next, the procedures must address how to encourage small business participation wherever possible. The procedures must include a discussion of the various types of procurement instruments available for use, such as fixed-price and cost reimbursement, and when each type should be used. The requirements for determining contractor responsibility must be included in the procedures. The determination process must include reviewing debarred and suspended vendor lists to ensure that the proposed contractor is not listed. The procedures must include a mechanism for providing Education with the ability to review all pre-award procurement documents upon request. And finally, the procedure shall, at minimum, include provisions to contract with faith-based organizations. 

Next we have a requirement for grantees and sub-grantees to maintain an effective contract administration system. A contract administration system is a component of an agency's overall procurement system. It is critical to ensure that proper systems are in place to determine that the contractor’s performing in accordance with the terms of the contract and that the grantee agency has the ability to evaluate, assess, and document how a contractor is performing, both during the course of the contract and after the contractor has completed the work. 

We have included this slide to emphasize the importance of creating an environment where grantees and sub-grantees procuring goods and services using Federal grant funds conduct business with integrity, fairness, and openness. To that end, grantees and sub-grantees are required under EDGAR to develop a written code of procurement ethics. At a minimum, all procurement personnel, which includes contracts staff and program officials, are not to participate in any procurement action if and when there's a conflict of interest, both real or apparent. Also procurement personnel are not to solicit or accept any gifts or favors from contractors or sub-contractors at any time. In the Federal government, government employees may accept gifts other than cash, not exceeding $20, as long as the total amount of gifts that the government employee accepts from that outside source does not exceed $50 for the year. Such gifts of nominal value usually include items such as company paraphernalia, which are typically mugs, pens, computer mouse pads, etcetera. Grantees and sub-grantees may establish similar standards. 

I mentioned earlier that agency policies and procedures must include a method for determining contractor responsibility. This slide provides more information on what factors should be considered when procurement staff are ready to decide on the award of procurement to a particular contractor or vendor. Consideration shall be given to contractor integrity. Does the contractor have a history of delivering on the contract terms? Is the contractor in good standing in the marketplace? Compliance with public policy. Does the contractor have a history of complying with government decisions and participate when asked in the decision making process? Record of past performance. Does the contractor have a history of satisfactory performance with Federal grants? Financial and technical resources. Is the contractor financially solvent? Does the contractor have adequate resources or the ability to obtain the needed resources to perform under the contract? And debarment and suspension. Is the contractor listed on the excluded parties list? Later in this presentation, we will talk in more detail about debarment and suspension, and what grantees and sub-grantees are required to do. 

Maintain contract award decision documentation. This is a very important requirement as it sets forth the history of the procurement from the requirements stage through the source selection process and on to the basis for the contracting officer's award decision. The need to maintain procurement records and contract award decision information becomes especially critical in the event of a vendor protest. In Federal procurement, there are many protest cases ruled in favor of the protestors simply because the government agency failed to produce the proper documentation as evidence of its position. It is also important for accountability and internal controls that grantee agencies maintain proper records in supporting evidence and have those records available for audit purposes. 

The retention period for procurement records under EDGAR is three years after grantees and sub-grantees make final payments and all other pending matters are closed. 

Competition. EDGAR requires that all procurements must be competed to the maximum extent practical, but what does this mean? This means that at every opportunity, grantees and sub-grantees must write requirements that do not give preference to any particular vendor or group of vendors or create an unfair competitive advantage. Also, the award will be made to the vendor who presents the best value to the grantee agency on behalf of the Department. Best value considers price, quality, and other factors determined to be important to the selection process.

Methods of procurement. EDGAR prescribes four basic methods of procurement -- small purchase, sealed bids, competitive proposals, and non-competitive proposals. This slide summarizes the basic conditions and requirements when choosing which method is best suited to the type of procurement you are considering. Let's quickly go over each method. 

Small purchases are typically used for simple requirements that are not estimated to exceed the simplified acquisition threshold, currently set at $100,000. This method utilizes simple and informal procurement procedures and processes for obtaining price or rate quotations. An adequate number of vendors who will qualify to do the work are contacted to submit price quotes or cost estimates. Usually the method is by phone or through written request for quotation. 

Sealed bid, or otherwise known as formal advertising, is a bid process that is advertised publicly to ensure maximum competition is achieved. A firm fixed-price contract is the only contract type allowed. Bids are opened publicly and a written firm fixed-price contract is awarded to the lowest responsive and responsible bidder. 

Next, competitive, also known as negotiated proposals, is used when a sealed bid process is not appropriate. This method is used when an exchange with the offerers is necessary and a contract type other than fixed-price is intended. The solicitation will identify evaluation factors to rate and rank proposals, and will be publicly advertised to ensure maximum competition is achieved. 

And non-competitive proposals. Non-competitive proposals are procurements solicited from only one source or when the agency received inadequate competition. EDGAR prescribes specific exemptions for when non-competitive proposals may be used.

If you're interested in knowing more about the methods of procurement, you can refer to the applicable parts of EDGAR for more detailed information. 

The last procurement requirement we will discuss today is cost and price analysis. Cost and price analysis is the review of an offer's cost and price information to ensure that each element of the proposal is reasonable, allowable, and allocable. This process is paramount to the vendor selection process. Procurement staff must ensure that costs and price analyses are performed on all procurement actions, including contract modifications. Cost and price analysis is also required for all sole-source contracts and when adequate price competition is lacking. 

This completes our refresher segment on EDGAR procurement standards and requirements. I will now turn it over to Otis to discuss common weaknesses found in grantee agencies' procurement operations, after which we will then discuss the best practices for creating an efficient, effective, and accountable acquisition process that grantees and sub-grantees can adapt to address some of these deficiencies. Otis?

Otis Wilson: Thank you very much, Cynthia.

The following audit and review sources were used for this segment of the presentation: Education Department’s Office of Inspector General audits and reviews, the Government Accountability Office reports, A-133 Single Audits of Federal programs, and ED program monitoring reviews. 

What are some common procurement weaknesses? This slide lists some of the most common weaknesses found across state and local level grantees and non-profit organizations. We will discuss each of these topics within the context of EDGAR compliance and how they impact procurement operations as well as the efficiencies. 

Lack of contract file documentation. The procurement record is the official document in evidence of an agency's actions regarding the processing and award of the procurement. It documents that all steps were taken in accordance with Federal and state laws and regulations as well as agency procurement policy. Therefore, it is critical that procurement staff maintain a complete and accurate accounting of key events of the procurement process. As Cynthia stated earlier, when key documents are missing from the record, the agency's ability to defend its actions against a protest challenge is weakened. Further, missing documentation is an indication of weak controls and also brings into question the credibility of the procurement system. 

This slide lists examples of common missing documents, missing Determinations and Findings. Determinations and Findings, or commonly known as “D and F's”, are written justifications usually signed by the contracting officer to explain decisions to award contracts that are other than fixed-price contracts using full and open competition. Examples of “D and F's” are justifications for sole-source contracts, using brand name descriptions, and using contract types other than fixed-price and cost reimbursement. Your agency may have additional policies for when Determination and Findings are required. 

Undocumented procurement background. Auditors have frequently cited this as a weakness when reviewing grantees' procurement records. Again, this reemphasizes the point made earlier concerning the importance of recording the entire pre-award history of a procurement. Even for small purchases, a record of the events leading up to the award of the purchase order is required to demonstrate that policies and processes were properly followed.

Another example is no evidence of competition. As we discussed earlier, all procurements will provide for full and open competition to the maximum extent practicable. Therefore, the procurement record must show evidence of what procurement method was followed. In the event that non-competitive proposals were solicited, the record must show what conditions were met to justify the use of non-competitive procedures and that these procedures were properly followed. 

The final example of common missing documentation is evidence of cost price analysis. This is critical in determining if the procurement staff evaluated the contractor's proposal for reasonableness, allocability, and allowability, and that issues with the vendors' costs were addressed prior to making the award. 

Lack of approvals. Proper internal controls require reviews and approvals at various stages of the procurement process. This slide lists the types of approval that have been cited in the various audits as missing from the record in accordance with good internal controls and agency policy and procedure. For example, second level review and approval on negotiation, business clearance memoranda, involves obtaining approval of the negotiation objectives at a level above the contracting officer before entering into contract negotiations. Legal sufficiency reviews are required by some agencies, usually determined by dollar threshold or type of procurement. This approval process ensures that an agency's legal counsel is in concurrence with the contracting officer's decisions, particularly for complex procurements when protests are likely. 

Approval from city councils. Depending upon the governance structure for that entity, city council or similar review and approvals may be required. 

Approval of sole-source contracting. The basic sole-source approval document that should be part of the record is D and F, Determination and Findings, for sole-source contracting per the exemption authorities cited in EDGAR. Second level approval may be required depending on dollar threshold and agency policy. Your agency's procurement policy may require additional approvals for sole-source contracting. 

Failure to follow existing procurement procedure. This weakness is usually found based on what the auditors see or fail to see in the procurement record. One of two conditions are usually at play. Either the procurement staff failed to follow proper procedure in awarding the contract and the record indicates where the breakdowns occurred, or the procurement staff followed procedure, but failed to document their actions whereby the record shows no evidence. 

This goes back to our first point regarding missing file documentation. The examples listed here 1) no evidence that competition was obtained, 2) no evidence that proposals were evaluated, and 3) no evidence that debarment and suspension lists were reviewed. These are the type of major procurement milestones that are documented to indicate that procurement laws and agency policies were properly followed. 

When no evidence exists in the records that these events occurred, were properly reviewed and approved, the auditor concludes that this lack of evidence provides no assurance that the grantee followed proper procedure to select reasonable vendors presenting the best value. 

Just a moment on debarment and suspension. If you recall, as Cynthia mentioned, we discussed that EDGAR requires that grantees and sub-grantees determine contractor responsibility by reviewing the Excluded Parties List System, or EPLS, among other considerations. EDGAR requires all grantees and sub-grantees to not make any grant or contract award to any party who is debarred, suspended, or otherwise excluded from receiving a grant award. You may refer to EDGAR Part 85.115. 

The U.S. General Services Administration, or GSA, manages the Excluded Parties List System for both Federal procurements and non-procurements. All parties awarding contracts and grants using Federal funds are required to review this list to ensure that your intended contractor or vendor is not listed. The web address to the Excluded Parties List System managed by GSA is listed in the resources and references table at the end of this presentation. 

Grantees failing to document that awarded contractors were first checked against the Excluded Parties List System is a common finding in single audits. The auditors cite this finding to demonstrate that 1) procurement staff are in non-compliance with Federal regulations and agency procurement policies on debarment and suspension and 2), and more importantly, the possible outcome from this failure to check EPLS is that a grantee can feasibly contract with parties that are suspended from doing business with the Federal government. So while it may appear that forgetting to check a vendor on a debarment list is a harmless oversight, the consequences of not doing so are potentially damaging, leading to fraud, waste, and abuse, legal termination proceedings, and possible repercussions such as debarment of the grantee and sub-grantee. 

Another common weakness found in audits pertains to split purchasing. Split purchasing is when a single requirement is segregated into multiple requirements producing multiple procurement transactions in order to avoid competition or, in the case of agencies that use commercial credit cards to make purchases, avoiding single purchase limits. Special purchasing is considered a deliberate act to circumvent competition and a violation of procurement regulations allowing for possible fraud, waste, and abuse. Usually, auditors will determine if purchases are split if they are similar in nature and the purchase occurred on the same day to the same vendor. An example of a split purchase provided on this slide -- purchasing two computers from the same vendor at essentially the same time. In this illustration, because the total cost of the computers exceeded the non-competitive small purchase threshold, currently set at $3,000 at the Federal level, the procurement was split into two separate purchases so that each computer ordered would fall below this threshold and not require competition. 

Lack of competition in small purchase procurements. This weakness is oftentimes related to the lack of contract file documentation more so than that actual competition was not obtained. When procurement staff failed to document the record of the actions leading to the award, especially for small purchases under the simplified acquisition threshold, this lack of evidence leads the auditors to conclude that competition for small purchases may not have been obtained. This lack of evidence includes documentation of recorded oral quotations or written quotations, such as e-mails received from solicited vendors. Also missing may be a brief summary of the vendors solicited and the basis for the award decision. 

Remember, document, document, DOCUMENT. 

The last common procurement weakness that I will present concerns commitments made to vendors by unauthorized individuals. The first three panels in this process flow demonstrate the effects of an unauthorized commitment. So what is an unauthorized commitment? It is an agreement that is not binding because the agency employee who made it lacked the authority to enter into that agreement on behalf of the agency. Usually, unauthorized commitments are made known when the vendor submits an invoice for payment. In most procurement systems, an obligating contract or purchase order document must be present in order to authorize a vendor payment. When it is discovered that no obligating document exists to authorize payment, the unauthorized action is brought to the attention of the contracting officer, who is the individual usually delegated with the authority to bind an agency.

When audits are performed, instances are found where procurement staff had issued purchase orders after goods or services had been ordered, and possibly received, from a vendor. This process is known as ratification. Ratification means the act of approving an unauthorized commitment by an official who has the authority to do so. The contracting officer, or other official who is authorized to bind the agency, may elect to ratify the unauthorized commitment. 

In Federal procurement, the contracting officer may elect to ratify an unauthorized commitment if it meets certain conditions. I have provided a Federal acquisition regulation site and link at the end of this presentation where you can read what conditions must be met to ratify a Federal contract. Grantee agencies may be following similar procedures. 

It's important to note, however, that ratification procedures are not to be used in a manner that encourages unauthorized commitments by the granting agency personnel. The failure of personnel to use requisitions and purchase orders prior to ordering goods and services limits management's ability to properly plan and coordinate the procurement of goods and services, exercise timely budgetary control, and prevent unauthorized purchases. Circumventing the procurement process also increases the risk that the grantee will spend more than it should for goods and services and allows for possible fraud, waste, and abuse. 

This concludes the presentation on common weaknesses found in grantees’ procurement operations. In this final segment, Cynthia will explore practices to help grantee and sub-grantee agencies improve the acquisition, management, and administration of their contracts. The information presented in the next set of slides is taken from studies performed by GAO, the Government Accountability Office, as supported by the National Association of State Procurement Officers, or NASPO, and the American Bar Association Model Procurement Code, or ABA. Cynthia? 

Cynthia Bond-Butler: Thanks, Otis.

The GAO has stated that the objective of a public procurement system is to deliver on a timely basis the best value product or service to the customer, while maintaining the public's trust, and fulfilling public policy goals. The Federal government achieves this through the guiding principles under the Federal Acquisition Regulation. The NASPO and the ABA have also established key guiding principles and practices that should be incorporated into an effective procurement system. 

GAO identifies the following as key characteristics of a successful procurement system. Transparency, accountability, integrity, competition, organizational alignment and leadership, human capital management, and knowledge and information management. In developing this framework in best practices, GAO consulted with Federal government and industry experts in the areas of human capital, information management, financial management, and acquisition practices. 

GAO also consulted with NASPO and ABA for creating an efficient and accountable procurements system for state and local governments and other non-Federal entities. We will explore each of these characteristics in greater detail. 

Transparency. Without uniform policies that govern the entire entity, a grantee agency's procurements system is vulnerable to poor acquisition outcomes and runs the risk of losing the public's trust. This frequently leads to unauthorized commitments that we previously discussed and procurement personnel making judgments on whether to ratify these unauthorized commitments. It is therefore recommended that an agency develop a comprehensive uniform procurement law that provides for central management of the procurement system to implement policies. Both the NASPO and the ABA support this concept, and describe general principles for creating a uniform procurement law that provides for central management of the entire procurement system and broad discretion and authority given to a central procurement office to implement policies. Similarly, the Federal Acquisition Regulation establishes uniform policies and procedures for Federal executive agencies. 

The obvious benefit of uniform policies and procedures for grantee agency employees, procurement staff as well as vendors, is that these policies provide a clear and consistent view on how granting agencies process and award procurements. Transparent policies and processes define the roles and responsibilities of agency staff involved in the procurement process, creates better communications and working relationships among acquisition personnel to procure the goods and services, and it sets the foundation to implement strategic decisions based on planned procurements to achieve agency-wide outcomes.

Let's spend a moment discussing acquisition planning as a way to promote transparency in an agency's procurement process. Acquisition planning is a strategic process that looks beyond the needs of individual procurement transactions. Acquisition planning analyzes aggregate agency needs and devises plans and strategies to meet those needs. It involves anticipating future needs, devising contracting programs, and conducting procurements competitively. Acquisition planning is regarded in Federal procurement to be critical to managing the procurement system, and maximizing competition. Good practices include meeting with agency officials on a scheduled basis to discuss plans for new and continuation contracts, and to discuss plans for renewing expiring contracts. Integrating acquisition planning into the agency's budget development and approval process allows grantee agencies to plan their upcoming procurements as part of their annual budget, submissions and approvals.

Although ARRA calls on agencies to commence expenditures and activities as quickly as possible, consistent with prudent management, this statement by itself does not constitute a sufficient justification to jeopardize procurement integrity through hasty and non-prudent actions. ARRA procurement schedules must and can be met with agencies following the same laws, principles, procedures, and practices in awarding contracts with ARRA funds as they do with other Federal funds. Peter Wathen-Dunn from our General Counsel's office has examples of where planning would be helpful in applying for discretionary grants that he would like to share with us today. Peter?

Peter Wathen-Dunn: Thank you, Cynthia.

I just want to make a quick comment about some of our grant competitions where the grantees are asked to or are required to conduct an evaluation regarding the effectiveness of their grant. This becomes increasingly prevalent as the Federal agencies are trying to demonstrate to Congress that we are complying with the Government Performance and Results Act and show that the performances are sufficient to warrant the Federal government's investment in the various grant programs that Congress has authorized. And, so, many of our discretionary grants require an evaluation of the grant. We have experienced problems on a number of occasions where the grantee did not fully think through the implications of various procurement decisions they made regarding procuring the evaluator for their grant.

Generally, if the grantee or sub-grantee has not gone through a contractual process where they procure the services of an evaluator to help them both plan for and prepare the grant application, and then also administer the evaluation after the grant is awarded, they can get into trouble. Because if you did not go through a full comparative process for an evaluator in both those actions that has helped you in preparing the application and also conducting the actual valuation, the evaluator who helped you write your application will be excluded from being able to participate in the competitive process for the competition to select the evaluator under the grant. And, so, and that's because they have an organizational conflict of interest since they wrote the requirements essentially for the procurement in preparing the application. So in those situations, grantees may be very frustrated in not being able to hire the actual evaluator that helped them write their application. So it's best when planning your strategic acquisition for discretionary grants that you think about having competitions not just for the process of submitting an application, but also for the process of evaluating the grant. Therefore, the person or entity that helped you write your application will not be prevented from actually doing the evaluation under the grant. So that's it, Cynthia. 

Cynthia Bond-Butler: Great example, Peter. Thank you.

Next we have accountability. Leading organizations recognize the importance of a centralized procuring activity with the authority and responsibility to develop standardized policy and procedure, delegate procurement authority, provide expert assistance and guidance on procurement issues, and oversee the procurement operation. A central procuring activity, through the adequate use of internal controls, ensures the appropriate level of transparency and accountability, and thus preserving the integrity of the procurement system.

It's important that we give recognition to the importance of internal controls. Internal controls are integral to effective procurement operations and a significant factor in judging whether an agency has an effective procurement system. When present and operating effectively, internal controls ensure that staff are complying with the policies and processes in place. Adequate internal controls prevent or detect significant weaknesses in the design and operation of an agency's procurement processes that could adversely affect the agency's ability to meet its objectives.

Expenditures are a key risk area to the financial health of a grantee and sub-grantee, and a large part of expenses are controlled and managed through the procurement process. Therefore a good internal control system relies on a network of checks and balances placed at key levels of program responsibility to ensure that the procurement process operates as intended. The Office of Management and Budget has issued guidance on the characteristics of internal control and assessing internal controls over acquisition activities and programs. If you are interested in learning more about internal controls over procurement operations, the links to the guidance are provided in the references and resources pages at the end of this presentation. 

Next is integrity. A procurement system perceived to be without integrity is a procurement system that fails to gain the public's trust. An agency that fails to follow its own procurement laws and processes and engages in questionable practices erodes the agency's ability to deliver quality goods and services at a competitive price. Earlier in the presentation we discussed the EDGAR requirements for grantees and sub-grantees to develop agency procurement ethics or codes of conduct. As you see, the code of conduct is the beginning to building a credible and reliable procurement system. 

Competition. We have talked at great length about competition throughout this presentation. The GAO framework, as supported by NASPO and the ABA, re-emphasizes the importance of awarding procurements using competition as a means of receiving the best value goods and services. GAO states that companies driven by profit are highly motivated, when required to participate in a competitive environment, to obtain work. We have also discussed earlier where sole-source contracting is not a desirable method of procurement, but may be necessary in certain narrowly defined circumstances. Again, sole-source contracting must always be properly justified. When sole-source contracts are contemplated, agencies should always ensure transparency, by posting procurement notices of its intent to sole-source contract over a specified dollar amount. Agencies must also be careful to not artificially restrict competition when competition is possible. 

Organizational alignment and leadership. The low-level placement of the procurement function restricts the procurement office's ability to effectively manage and oversee procurements within a grantee agency. Congress recognized that at the Federal level it was important to have a person in charge of the acquisition function being a well-defined and respected role, which is why Congress required Federal agencies to appoint a Chief Acquisition Officer. 

GAO has stated that placing the procurement office at a high level within an agency’s structure is critical to ensuring effective direction, control and coordination over an agency's procurement spending. As stated earlier, procurement should be viewed as a strategic service function within an agency with a central procurement authority as a key policy and management resource. When the procurement function is placed at a low level, frustrations arise due to the inability of that office to be effective, leading to high senior leadership turnover and a lack of sustained leadership. 

Human capital management. Effective human capital management assures that an agency has the right staff and the right numbers applying skills where needed to accomplish the mission effectively. A trained acquisition work force is an important component of an agency's human capital management. An acquisition work force training program for both procurement and technical personnel prepares agency personnel to better perform their duties and strengthens the procurement process. Here in Federal procurement we refer to technical personnel as COR's. You may use different terminology to identify your technical staff that participates in the procurement process. NASPO emphasizes the importance of professional development, and not only recommends that executive officials and the central procurement office encourage professional competence by providing funding for training, but endorses professional certification of staff. 

This slide presents a basic training curriculum for procurement personnel. In our previous discussion of common procurement weaknesses found in audits and reviews, oftentimes providing refresher training to procurement staff on the basic tenets of procurement can go a long way to improving the operation and effectiveness of an agency's procurement functions. 

Knowledge and information management. GAO defines knowledge and information management as a variety of technologies and tools to help managers and staff make well-informed acquisition decisions. These decisions impact all aspects of the procurement life cycle from the decision on which goods and services to buy, to receiving the goods and services, overseeing the contract for compliance, maintaining vendor relationships, and paying the final invoice. 

All parties involved in the steps of the procurement life cycle require credible, reliable, and timely data to perform their roles and responsibilities in an effective manner. GAO reports that organizations need knowledge and information management processes and systems to produce this data about the goods and services they acquire and the methods used to acquire them. Many leading companies have implemented such comprehensive systems that integrate contracting, financial, and other data to support making strategic mission focused acquisition decisions. Capturing complete, accurate, and timely procurement data increases transparency and identifies opportunities for organizations to reduce costs, improve service levels, measure compliance and performance, and manage service providers. Procurement data also gives the visibility over total procurement actions and spending. 

Leading companies leverage spend data to move from a segregated and fragmented procurement function to an enterprise-wide decision making process. Spend analysis is a component to how acquisition is strategically viewed within an organization. Spend analysis continually analyzes the spending on goods and services to answer basic questions about how much is being spent, for what goods and services, who are the buyers, and who are the suppliers, thereby identifying opportunities to leverage buying, save money, and improve performance. 

This concludes today's discussion on purchasing goods and services with Federal education grant funds. We hope you found today's presentation useful, as your grantee agency continues to work to meet the objectives of your Department of Education grants with particular focus on those ED grants awarded under ARRA, and as you continue to strive to become a best in business procurement operation. I will now turn it back over to Otis.

Otis Wilson: Well, thank you, Cynthia, and thank you as well, Peter.

Ladies and gentlemen, we will now move to the Question-and-Answer period. You may continue sending your questions while we're answering. Please note that you will not see the questions during the Question-and-Answer session, but the ones that we answer will be available via the transcript and the archive. Sometimes it might take us a moment to contemplate, formulate the response, so there may be a couple of seconds of silence, but we are still webcasting. If by chance we don't get to one of your questions today, there are several options available to you. You may contact the ED program contact listed on your Grant Award Notification, Block 3, or contacting Cynthia at Cynthia.Bond@ed.gov. You may also send an e-mail to RMS Communications at ed.gov, that's RMSCommunications@ed.gov.

Also, ladies and gentleman, today we have a poll question for you, and we do appreciate your input. We find it is a quick and convenient way to gain valuable information. You should see the poll question now and it is interactive. Please select the choice which best indicates your response. The question is, "Do you feel your procurement processes adequately safeguard the expenditure of Federal funds?" You have a few options, four to be exact: Absolutely, Mostly, Not Sure, or No, We're at Risk. We'll leave the poll displayed while we answer your questions and show the poll results following the question and answer period.

Now, ladies and gentleman, for our first question. And it reads, "Is a preassembled item delivered to a site considered to be construction? Please define what is meant by construction and direct me as to where I can find a definition in EDGAR." Again, "Is a preassembled item delivered to a site considered to be construction? Please define what is meant by construction and direct me as to where I can find a definition in EDGAR." 

Peter Wathen-Dunn: I'll take that, Otis. 

Otis Wilson: Thanks, Peter. 

Peter Wathen-Dunn: The various statutes that authorized the programs under which the Department makes grants available generally tell you what is considered construction, whether construction is authorized, and sometimes in addition to construction, they might authorize minor alterations, and things like that, so there's no across-the-board definition of construction. There is a general statement in EDGAR about construction, but I would caution that the program statutes are going to guide the answers to these questions. Generally, if somebody is just delivering a product that does not require it to be attached to a building or in another way made a part of the building, it is not likely to be considered construction, but that's just an abstract answer. You still must consult with the people who are familiar with the program under which you're getting funding. 

Otis Wilson: Thanks, Peter. And question number two. "If procurement is to follow state law, does the fixed-price contract and competitive procedures still hold valid? If procurement is to follow state law, does the fixed-price contract and competitive procedures still hold valid?" 

Peter Wathen-Dunn: Again, Otis, they have to be careful because of the ARRA-specific requirement about fixed-price contracts. And grantees must use fixed-price contracts to the maximum extent possible, and if they don't use the fixed-price procurement process, they must not only explain it in their file, but they have to make that answer, that explanation, available to the public on their website or some other easily accessible means for the public to determine whether it thinks the agency made the right decision. So I will say that if state law might permit you to use some process other than a fixed-price, you'd have to be able to explain why that can supersede the ARRA requirement, and it better be a very good one. 

Otis Wilson: Thanks, Peter. Next we have, "We are a school who has to hire an individual to perform professional development for our teachers. Do we need to find more than one individual to offer the work?" 

Peter Wathen-Dunn: Absolutely. You need to do at least -- depending upon the cost of the services and how large the contract is, you might have to follow some formal procurement process, either sealed bids or competitive bidding. If the contract will be less than the small purchase threshold of $100,000, you may be able to use, follow procurement procedures. That does not mean that you don't have to have competition, and that means you must look and document you found a number of providers and that the provider you chose was the best provider considering price and other technical requirements being taken into consideration. 

Otis Wilson: Thanks, Peter. And, ladies and gentleman, keep your questions rolling, please, keep them coming in, and we appreciate it. Let's go for our next question. "When hiring an organization to provide programming for youth, i.e. local musician, Boys and Girls Club, etc., do you have to go out to bid, or is an application process sufficient? When hiring an organization to provide a program for youth, such as a local musician, or at a Boys and Girls club, etc., do you have to go out to bid or is an application process sufficient?"
Peter Wathen-Dunn: Well, there're a couple of hidden issues in that question. First of all, it's not clear whether we're talking about a grantee entering into contracts, or whether the program offers sub-grants. Clearly if this is something that the program statute says a grantee can obtain -- should do by competing for sub-grants, and that the sub-grantee could do it, use it through the competitive granting process as opposed to the procurement process. I would imagine, though, in most cases what you are talking -- this is talking about doing things at the local level so you're either the only grantee and there's no -- you're not getting a sub-grant, or you've got a sub-grant and you've got to deliver the services, and so this is probably directed as a procurement question about whether you have to procure things.

Now, the question is whether you have to go out and bid? I think you have to look at the justifications for non-competitive procurements. And there are very limited circumstances in the regulations for when you can do non-competitive procurements, and you should be aware of those in making the decisions. Now, in some cases there may be only one source who's qualified, however I would caution folks to be careful about deciding that they know the Boys and Girls Club and that's the only place that can do it, because there are other non-profit corporations that might be doing this, that provide the same kind of services as the Boys and Girls Clubs, so it doesn't necessarily mean that the Boys and Girls Club is the way to go to get that service.

So you have to justify whatever you're doing, if you're -- let's say it's below the small purchase threshold so you don't have to go through formal competitive process, you still have to document the fact that you've looked around, and you found a number of entities that are -- meet the qualification requirements for what you need that can provide the services that you want, and that you've chosen one that looks like it's the best job -- best result for the grantee or sub-grantee, based on price and other matters when taken into consideration. In some cases, if after you attempt to do that and you find that there's nobody in your locality that can provide the kind of services you're looking for but the Boys and Girls Club, certainly you can go with them and you must justify that in your documentation for your competition files. Say, "well, we looked around, and we looked for all the providers that were within 50 miles of our area," or whatever mile you think is appropriate, "and we couldn't find anybody but the Boys and Girls Club that had the facilities and the expertise to provide the care we needed for our youth." And you put that in your documentation file, again, what Cynthia was talking about, the best practices and minimum requirements, as long as you document what you've done, you're going to be pretty safe there. 

Otis Wilson: Thank you, Peter. And our next question. "Do the documents have to be hard copy or can they also be electronic? Do the documents have to be hard copy or can they also be electronic?"
Cynthia Bond-Butler: Let me just say that it will be contingent on your agency policy, how you are to document your procurement records, that they can be in either hard copy or electronic, but they have to be easily accessible and they have to be available for the retention period that is specified in EDGAR.

Peter Wathen-Dunn: Now I would note -- I agree with Cynthia on that. The only thing I would note is if your local government or school district or whatever the grantee or sub-grantee has a policy and says we're going to keep these things in hard copy, and they keep them in the procurement office of the entity, that if that you're some person who is not in the procurement office, and you've done a lot of work to justify what you've done, and you decide to save some file on your computer saying what you've done, that probably will not comply with the requirements for your procurement policy for your agency or government. So, you must be sure that whatever you're doing is consistent with the policy. Of course, the Federal government, like a lot of other entities, is going over to electronic documents because they are so much lower cost to maintain and be able to retrieve and what not, but you have to do that as part of a policy so if it's not part of your policy, please follow your policy. 

Otis Wilson: Great. Thanks, Cynthia. Thanks, Peter. Next question. "If a state has a lower threshold for procurement than the Department of Education, which threshold will be applied? If the state has a lower threshold for procurement than the Department of Education, which threshold will be applied?"
Peter Wathen-Dunn: Well, if we're talking about the state itself, certainly the state has to follow its own policies. It can't rely on EDGAR to avoid state law in that thing, and in fact if it's a state, they need to follow their own laws and procedures to begin with, and EDGAR will only be applied to other governmental grantees, like local grantees. Now the state might have a -- some states have a procurement policy for all the local governments in the state and they provide what the thresholds are for things like, it's a small purchase threshold, and certainly, the EDGAR requirement for the $100,000 is a minimum requirement; however, if you want to be, if the state wants its government to be more monitored closely and have more stringent standards, the state is free to do that. 

Otis Wilson: Thank you, Peter, appreciate it. "Do these regulations apply to all supplies and equipment, or only equipment with a value of a certain amount? Do these regulations apply to all supplies and equipment, or only equipment with a value of a certain amount?" 

Peter Wathen-Dunn: Well, the regulations in both Part 80 and 74 have a minimum threshold for what is considered equipment, and that is it has to have a useful life of more than one year and cost at least $5,000. And that's the same for both government and non-government. But the entity itself certainly has authority to have a lower threshold for what is considered equipment, but as long as it is considered equipment you must comply with not only the procurement requirements in 80.36, but you also must comply with the equipment management requirements elsewhere in Part 80, which require you to have inventory and keep track of it and know where things are located, all that sort of stuff. And so it's not just enough to comply with the procurement requirements regarding equipment. If it's not a piece of equipment as defined in EDGAR, that is going to last less than a year and is going to cost less than $5,000, or less than your procurement threshold if it's lower than $5,000, then you treat it as a supply and you can follow, you only have to follow the requirements for what are considered supplies.

I would be careful to make clear that if you are going to buy a school paper for the school district for an entire year and that's not going to be a small purchase procurement for the school district, then even though those are supplies, you're going to have to go through these procurement requirements regardless of whether you have to follow the equipment or supply requirements elsewhere in EDGAR. 

Otis Wilson: Appreciate it. Thank you, Peter. "Where can we find a list, where can we find this list of excluded vendors? Where can we find this list of excluded vendors?" I do believe the list as well as all other applicable references and resources are attached to this presentation, so if you like to see that slide you can go ahead and download those slides. We do have our last two slides shows references and…

Peter Wathen-Dunn: Really short, it's EPLS.gov.

Otis Wilson: www.EPLS.gov. Thank you, Peter. Thank you, Cynthia.

"EDGAR defines a small purchase as being under $100,000. Where does the $3,000 figure come from?"
Cynthia Bond-Butler: I'll take that one. That was an example of where the Federal government has a micro purchase threshold of $3,000, and micro purchase threshold is defined as procurements that do not require any sort of competition, up to $3,000. So, it was just used as an example of where the scenario had a purchaser splitting those computer purchases into 2 separate buys to circumvent competition above the micro purchase threshold. Some agencies…

Peter Wathen-Dunn: Well, under the small purchase threshold.

Cynthia Bond-Butler: Right. It falls within the small purchase procurement process.

Peter Wathen-Dunn: These regulations we have do not require --do not distinguish between micro purchases and small, things that fall under the small purchase threshold, so whatever you do, you want to have special procedures for micro purchases, and deal with those in your regulations, you have to still make sure they're going to comply with the requirements for small purchase threshold that are in EDGAR. 

Cynthia Bond-Butler: That's true and we know that there are some state agencies that have a micro purchase threshold set in their procurement law in regs where they do not have to provide any type of small purchase competition to comply more in line with the Federal acquisition regs, so that is where that amount comes from, but you are correct in asking the question. It is not stated in EDGAR.

Peter Wathen-Dunn: Yes, and I would be very careful, it doesn't mean, I don't think, that you don't have to have competition, it means the competition can be very, very informal and not require as much documentation as you would for more formal purchases. 

Otis Wilson: Great. Thank you, Cynthia. Thank you, Peter. "Does the Excluded Parties List need to be reviewed for small purchases? Does the Excluded Parties List need to be reviewed for small purchases?" 

Peter Wathen-Dunn: Well, any procurement that will exceed $25,000 is going to be considered a covered transaction, and people are excluded from covered transactions. So there are other bases for considering something that's a covered transaction besides whether it's above or below the $25,000 limit, and that's a much more detailed discussion of the procurement regulations, which I don't think we want to veer off on right now. But the requirement for the Excluded Parties List applies to anything that would be considered a covered transaction under our regulations, which are in Title 34 of the Code of Federal Regulations in Part 85. The questions, the regulations are written in nice, simple Q&A format that says what is a covered transaction, you've got your answer right there. 

Otis Wilson: Thanks. Appreciate it. Let's go to our next question. We have about 20 minutes, ladies and gentlemen, so continue to submit your questions. We certainly appreciate it. Our panel is sitting here waiting with bated breath. Alright. Disbarred and/or suspended companies. "Where can the list of companies prohibited from doing business with the Federal government?"
Peter Wathen-Dunn: That's the same question we had earlier. You can find it on EPLS.gov.

Otis Wilson: EPLS.gov. Okay. And moving right along, ladies and gentlemen, here with our panelists, answering your questions. "How soon will districts have funds to set up codes for schools to begin using the funds? How soon will districts have funds to set up codes for schools to begin using the funds?" 

Peter Wathen-Dunn: I'm not quite sure what you mean by that question. In lacks some specificity. If you're talking about, do you have to have codes of conduct and when do they have to have codes of conduct, you're supposed to have those codes of conduct in existence right now. 

Otis Wilson: Copy that. Thanks, Peter. It snuck in there on me. Let's do it this way.

Alright. The system is a little slow but we're with you. And our question. "If a price change of a product has occurred since the grant was awarded, i.e. funding for four computers was requested but the price drop will allow for the purchase of eight, can the additional computers be purchased without raising a red flag? If the price change of a product has occurred since the grant was awarded, i.e. funding for four computers was requested but the price drop will allow for the purchase of eight, can the additional computers be purchased without raising a red flag?" 

Peter Wathen-Dunn: Well, this is not really directly related to the procurement requirements, but to other requirements imposed on grantees under Parts 80 and 74. When you procure a good or service for a grant, it must be allocable to a grant objective. Now, if you needed eight computers, you can buy eight computers, and maybe you'll have excess funds left over. If you only needed two computers, you don't go out and buy six more that you don't need, but what you can do is shift the cost that had otherwise been allocated for the procurement of the two computers and use them for other direct line item costs in your budget that also further the purposes of the grant. So, as long as you're moving things around within direct cost categories in your grant, as long as they don't exceed some really huge amount that is really irrelevant to a discretionary grant, and it's not likely occurred in most cases, you've got discretion to just change where you're going to put that extra money, what other things it goes into. So, if you only need two and you don't need eight, you can't go out and buy eight. 

Otis Wilson: Thank you, Peter. Let's get our next question queued up. We have about 16 minutes remaining, ladies and gentleman, about 16 minutes. "Should a sub-grantee document the bid process for contracted goods or services that began before the sub-grantee received the grant award, when the sub-grantee uses grant funds to pay for a portion of the continuing contract? Are there any other documenting obligations that the sub-grantee should comply with in this situation? Should a sub-grantee document the bid process for a contracted good or service that began before the sub-grantee received the grant award when the sub-grantee uses grant funds to pay for a portion of the continuing contract? Are there any other documenting obligations the sub-grantee should comply with in this situation?"
Peter Wathen-Dunn: Well, that raises -- that question raises a whole host of other issues that are not necessarily directly related to the procurement requirements, and so we have to be very careful with that. Certainly if you are a grantee that regularly receives grants, let's say you're a Local Educational Agency, and you regularly receive grants from the Department of Education, those procurement requirements already are in effect for you because you've already got Federal grants in there. Maybe not a discretionary grant, but you got a lot of formula flow-through funds going to you as a grantee, and therefore the procurement requirements should have been applicable long before this particular grant was awarded, and yes, you'll have to comply with them.

If in some situation where you are procuring a good or service that is going to be used partially for the grant and for other purposes, and you've never received a Federal grant before, whatsoever, you didn't have to comply with these things before you did the purchase. But, you are not likely, I would say highly unlikely, that you will have entered into a contract for something unique for this specific grant, unless you did it under pre-award procedures. If you're doing that and entering into the contract and starting the process before the grant starts so you'll be ready for the grant to begin, you still have to comply with those requirements because it's going to be subject to it.

The other situation arises when perhaps you're buying things generally for the benefit of the grantee and you can use -- pay for those things as an indirect cost that you would pay through your grant, and if that's the situation, you are going to be generally looking at your procurement requirements over the long haul to make sure that they comply with the Federal requirements generally, but there are not going to be direct charges to your grant and you won't be able to charge them to the specific grant in that situation anyway. 

Otis Wilson: Thank you, Peter. "If documentation supporting the effectiveness of a service or product opened up for renewal exists, do we have to open it up for competition after the contract period has ended, or can it be renewed without having to change to a new product or service if the competition yields a lower price?" 

Cynthia Bond-Butler: If it's a renewal, it should be competed. If the initial contract was a competitive contract and that contract has since expired and it's time to renew for the services, or product, you are obliged to follow the same competitive processes for the renewal that you did for the original competed contract. 

Peter Wathen-Dunn: The only difference with that I would say is that if you have a multi-year contract with options on it and all the options are included in the original base contract, you certainly can exercise your competitions without -- exercise your options without having to go through a new competition, but once all those options have been exercised and, as Cynthia said, the contract has ended, you will have to compete again.

Otis Wilson: Thank you, thank you, Cynthia. Thank you, Peter. "Do procurements under existing states master service contracts meet the requirements for a competitive bid?" 

Peter Wathen-Dunn: Well, the regulations in Part 80 do give -- do acknowledge, actually encourage, states to establish, approved bidders for certain products, and certainly you can take a product off that list without going through all sorts of competitive procedures. However, that does not mean that if there are more than one party on that list who can provide the services that you need, you must demonstrate in your documentation that the one, the contractor you chose is the best contractor given price and other considerations, taking into a fact, indicating a fact. You just can't go throw a dart at all the ones that you could use, and choose that one and say okay, I'm going to stick with that one. You have to look at all…

Cynthia Bond-Butler: GAO has stated that for states that have these scheduled contracts, master service contracts, that although they are preselected vendors to provide certain types of goods and services, and this process provides for a more streamlined procurement process, the state or entity must compete among the vendors on that schedule to make the selection for that particular service or good. 

Otis Wilson: Great. Thank you very much. We have about 10 minutes left, ladies and gentlemen, about 10 minutes left. "In our grant, we requested funding for two specific individuals, one who is an author, and another who is a noted authority in the field to provide a justification in the grant for those decisions. Does this meet the requirements, or does this require a bid process? In our grant we requested funding for two specific schedules."
Peter Wathen-Dunn: I'm sorry, the question doesn't really provide enough information. Unfortunately we don't have enough time to exchange a colloquy to find the information that would help us answer this question. But if you are procuring people from the outside, and depending upon the size of the contract entered into with those individuals, you may be able to do it through a simple small purchase threshold. We recommend that you do that before you apply for your grant so those people are locked in. I really cannot speak to the answer to this question without a whole lot more information. 

Otis Wilson: Alright. Just a couple more as we bring this session to a close. "How do you determine if an agency is deliberately split purchasing to avoid the small purchase competition threshold?" 

Cynthia Bond-Butler: Well, again the OIG and the GAO have typically considered purchases to be split if the purchase was for the same item on the same day or around the same time period, going to the same vendor. It is a very subjective process, but that's basically the yardstick that they use when they are analyzing purchase transactions to identify whether the purchase is considered to be a split purchase and a deliberate attempt to avoid competition. 

Peter Wathen-Dunn: I just want to say you need to be aware that you have to use your own intelligence in making those decisions, and I think Cynthia's posted the most obvious guidelines, but there might be other things that might be considered a split purchase beyond that. Your records are going to be open for review if you exceed the threshold for A-133 audits. Your auditor might call you to task for this, and so you better have documentation to prove and show that something was not intentionally split funded, otherwise you're going to have a problem justifying those procurements, and they might become questioned costs that an agency might recover. 

Otis Wilson: Thank you, Cynthia. Thank you, Peter. "We are a PD provider that is asked regularly to assist potential clients with drafting their grant application. Is it accurate that even if we have a system with the development of the application, we may not be able to be hired as the PD provider due to requirements for competition?" 

Peter Wathen-Dunn: Yes, that's probably going to be the case unless the grantee who hired you, the applicant for the grant who hired you, actually went through competitive procedures to procure your services not only to prepare the application, but also to provide the service if they got the grant, so the answer is most likely yes, you are precluded unless the grantee went through appropriate procedures. 

Cynthia Bond-Butler: And sometimes, at the Federal level, what happens is that if the requirement for the actual -- requirement that the provider was hired for to develop the draft, if somehow the requirement itself can be written such that it does not provide an unfair advantage to that contractor who was hired to do the development work, that it is likely that the developer can participate in the competition, but it requires a very dutiful process on behalf of the procurement office to make those judgments. Otherwise, it is considered a conflict of interest and common circumstances and the developer is typically excluded from competing. 

Peter Wathen-Dunn: Right. I was going to add just one additional thing. There is, when you're deciding whether they can compete, you have to look at the nature of the application that they assisted in writing. If in order to -- the competition includes certain specifications that were included in the application saying you must have these qualifications in order to compete, and they were included in the application, those specifications, if they are limiting the competition or directing the competition towards the organization or individual that assisted in preparing the application for the grant, they will be excluded, so you have to look at that. You have to be very general, but if there any specifications for what is going to go in the solicitation for bids, notices published by the grantee once they get the grant, and those came from the application that the grantee files, you are going to be excluded.

Otis Wilson: Great. Thank you, Peter. Thank you, Cynthia. Ladies and gentlemen, we do thank you for your thought-provoking questions. If for some reason that your question wasn't answered, was unanswered, please contact your program contact as listed in Block 3 of the Grant Award Notification.

Now, for what you've been waiting for, the results of your poll. And there are the results of your poll. You'll note that 52.2% feel they absolutely have procurement processes that adequately safeguard expenditures of Federal funds, where 33.4% mostly have processes that adequately safeguard the expenditures of those funds. We have, what, 13.3% that are not sure, and just about 1% feeling that they are at risk. Please feel free to contact us regarding any of your issues.

Ladies and gentlemen, on behalf of our speakers, we certainly thank Ms. Cynthia Bond-Butler representing the Office of the Secretary, and Mr. Peter Wathen-Dunn, representing the Office of the General Counsel, for presenting this very timely and instructive information. I'll flash the references and resources, as well. For the references and resources, they are the last 2 slides of the presentation, so please consider downloading those slides so that you'll have the important references and resources that was mentioned. 

Most importantly, ladies and gentlemen, we thank you, our listening audience, for joining us today. Remember you can find archived information as well as upcoming webinars and the all important evaluation tool on our website. The web address is listed on our “Thank You for Attending” slide. The web address is on the final slide. Please take a moment to give us your feedback on the evaluation form.

Thanks again, ladies and gentlemen, for tuning in, and we look forward to having you join us next time. On behalf of Cynthia Bond-Butler and Peter Wathen-Dunn, I am Otis Wilson of the United States Department of Education. We are signing off.

