UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS, REGION |

3 POST QFFICE SQUARLE. 8" FLOOR
BOSTON, MASSACHUSET IS 02109-3921

MAR 3 0 2012

Dr. Susan Herbst

Office of the President
University of Connecticut

352 Mansfield Road, Unit 2048
Storrs, Connecticut 06269-2048

Re: Complaint Nos. 01-11-2072 and 01-12-2001
Dear President Herbst:

The purpose of this letter is to inform you that the U.S. Department of Education
(Department), Oftice for Civil Rights (OCR) is closing the investigation of the above-
referenced complaints filed against the University of Connecticut (University).

The complaints were filed on behalf of students who attended the ||| | | | 3 R & ©©
T

B o 0sram. The complaints alleged that the University discriminated against
students with disabilities in the groups on the basis of their disability by refusing
to renew the rental agreements and refusing to discuss accommodations or
modifications to either thei programming or the University's safety requirements
before electing to not renew their leases. As explained below, OCR is closing these
complaints because the University has agreed to take actions that will address the
Complainants’ allegations.

OCR initiated an investigation of the Complainants’ allegations pursuant to our
authority under Section 504 of the Rehabilitation Act of 1973 and its implementing
regulation found at 34 C.F.R. Part 104 (Section 504}, and Title I of the Americans with
Disabilities Act of 1990 and its implementing regulation found at 28 C.F.R. Part 35 (Title
IN). Section 504 and Title Il broadly prohibit disability discrimination by educational
institutions. The University is subject to Section 504 because it is a recipient of Federal
financtal assistance from the Department. The University is subject to Title Il because 1t
is a public entity operating a postsecondary educational system.

OCR opened the following issue for investigation:

s  Whether the University discriminated against two groups of students with
disabilities on the basis of their disability when it refused to renew the
leases at its Stamford campus, in violation of 34 C.F.R. Section 104.4 and 28 C.F.R.
Section 35.130(h) and 28 C.F.R. Scction 35.130(b}{(7}.

(b)(7)(C)

Fhe Department of Feduneation s nission is to prostote stdent achievemenr and prepavation for global competitiveness
by fosteriig edneational excellence and visaring eqtial access.
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During the course of the investigation and before OCR reached a compliance
determination, the University, through its counsel, expressed an interest to voluntarily
resolve the complaint. After negotiations between OCR and University counsel, the
University agreed to take certain steps, memorialized in the enclosed Resolution
Agreement (Agreement). Through this Agreement, the University agrees to reinstate

lease for the 2012-2013 academic year for both programs and decrease the rental
rate by 25 percent. The University also agrees to renegotiate a Memorandum of
Understanding (MOU) with iand create a process so either party can raise
concerns about compliance with the terms of the MOU and the University’s Facility Use
Agreement (FUA). Additionally, the University has agreed to hold a roundtable
discussion that will focus on the following topics: ||l as a disability, best practices ®7(©)
for interacting with young adults with potential safety issues or safety protocols
for dealing with possible violent behavior from young adults with | ll] and the (eX7)C)
University’s obligations under Title II of the Americans with Disabilities Act of 1950
and Section 504 of the Rehabilitation Act of 1973,

OCR determined that the provisions of the Agreement are aligned with the allegations
and the preliminary information obtained during the investigation. Additionally, the
provisions are consistent with the applicable regulations. Accordingly, we are closing
our investigation of this complaint as of the date of this letter. Consistent with OCR'’s
monitoring provisions, the University has agreed to provide OCR with a monitoring
report in June 2012.

The information contained in this letter is not intended and should not be construed to
cover any other issues regarding compliance with the regulations implementing Section
504 or Title II that may exist but are not discussed herein.

OCR would like to thank you and Assistant Attorney General Ralph Urban for your
assistance in resolving this complaint. If you have any questions, please contact
Investigator Jamie Sinetar at (617) 289-0055 or by electronic mail at
famie.Sinetar@ed.gov or by facsimile at (617} 289-0150; or Senior Civil Rights Attorney

Beth Downs at (617) 289-0015, or by email at Beth. Downs@cd.gov. You may also
contact me directly at (617) 289-0111.

Sincerely,

o] .

Thomas J. Hibino
Regional Director
Enclosure

cc: Assistant Attorney General Ralph Urban



Resolution Agrecment
University of Connecticut
Complaint Nos. 01-11-2072, 01-12-2001

Provisions;

To resatve Complaint Nos. 01-11-2072 and 031-12-2001, which was filed under Lection 304 of the
Rehabilitation Act of 1973 and Title 1T of the Americans with Disabilities Actof 1994 and their
implementing regulations, the University of Connecticut - Stamd ord (UConn} agrees o the
following actions: ‘

¥

1. The University agrees to hold a roundiable discussion with relevant staff prosunt,
including at a minimuam stadf, the Director of UConn Stamiord, a UConn Police

representative/ official, an expest in the Held of and [ s bitiies ©0©)
and anv other attendees ane or both parties feel are necessary 10 discuss the following: ‘
4. The best practices for Interacting with voung adults with- (BX7)C)
b. A better understanding :.:ﬁ&'- as a disabihby;
0. Fotential safely issues fsafety protocols for dealing with possible viokent
penavior from vourg adults with [ [ R (b)7)C)

d. Corsistont with Title T of the Americans with Disabilities Act of 1990, as revised.
at 28 CLF.R. Section 33, specifically 28 C.F.R. Section 33.130(b}(7), 32.130(g) and
35.130¢h), a public entity’s obligation to avadd discrimdnation by modifying its
policies, pracrices and procedures for individuals with disabilittes, unicss those
medifications fundamentally alter the narare of the services, programs or
sctivities of the public entity; and consistent with Section 504 of the
Rehabilitation Act of 1973, the reciplent’s obligation to generally not discriminate
against individuals on the basis of their disability,

2. The University agrees o renegotiate a Memorandum of Undetstanding (MOU) wilh
pelated to its rental space and the aperation of _ Programand high  ()7(C)
school program. The MOU will inchude:

a. Anacknowledgment thaz- chients are disabled and recognition of their
disability-related chasactenstics /brhaviors.

b, A revised ssfely protocol that anticipates the fype of bebavioss that < ivnts ®7)C)
may exhibit is consistent with UConn's general safety codes and that cavefully
Jetails .!ww-w'iﬁ mandle behavior that smay represent a public safety threat
in UConn buildings or otherwise violate UConn's safety procedurcs. This
pratocot will establish a disciplinary process for how safety rules will be applied
m- students. In this process, UConn will mn‘s%der- reasonable (O))C)
requests for modifications or accommedations to its polivies, procedures of
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Lok

practices for its clients, taking nlo consideration the natuse of their disabilities,

and the lessar/ fessee relationship| pas with UConn. The UConn Police
Department will be involved in the develupment of this protocol.

Assuming standard University required terms are incheded, the University agrees o
reisstate tease (Facility Use Agreement {"FUAT)) for the same space or its
approximate equivalent for the 201 2-2013 academic year for both t‘neﬁ"z‘agmm
and the high school program. This Jease will be subsert 1o available space in the building
and the needs of he University, and subject to negotiation between the pardes each

yvear.

If, after the 2012-20313 }.fa'_»ar,-*.».is%‘xes to contisuze #2 relationship with UConn
Stamford, it shall provide reasonable writlen notice 1o UConn that it wishes to conhmue
the leasing of space in the Stamford Arademic Building. If the University determines
that it cane o lomger fease m-"zt will provide | with its standard notice of its
non-rerewal decision, and will provide the reasons behind its decision tono longer lease
the space. &.g., the increased demand of UComn Stamford programming or a
nondiscriminstory determination by UConn to cut back an its leasing of spuace. Durning
the torms of the 20122013 lease JJ rortl rate will be decreased by 25% for both
programs, to compensate for the expensa and mconvenience associated with the
relocation of the and high school programs. Facilitated by OCR, the University
agrees to develop a process with [t be followad so that either party to the MOU
and the University's Facility Use Agreement (FUA] can raise concerns about compliance
swith the terms of each, and how the parties will seek to resolve such disputes. UConn
sgrees to consider [ casenzble requests for med ifizations In #ts poliaes, prachoes
and procedures as they affect [ cticnts. if any, in this process, as long as there is an

(b)(7)(C)

(b)(7)(C)

(b)(7)(C)

understanding that UConn's obligation to *accommodate” amd/or its clients, or to (0)(7)(C)
g 5 , ,

make modifications to its policies, practices and srocedures is the duty owed wan
cadividual with disabilities as 3 tessee, a client of a fessee or 2 patron and not 38 &
crudent enrolled at UCenn I after good faith consultation and discussion the parties
carnot resolve any such dispute, so long as UCunn's Jecision with respect to the issue s
pondiscriminatory, UCons's devision shall be controliing.

Reporting Boguirements:

By fune 1, 2012, the University agress to submil the following:

1

Information demonstrating that a roundtable discussion was held with representatives

me-md other attendevs as detoded in section 1 of this Agreement. The University

Wi

il provide 2 list of attendees, as woll 35 minutes or other written decumentation from the

mesting demonstrating the discussion of e rctated issues as required in this
Provision.

3

dan

A copy of the MOU and FUA reachied between UConn Stamford aﬂd- as required

by #2 and 23 above.
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3 Information demonstrating that the Unsversity bas developed the dispute reselution
process required by #4 above,

The University understands that OCR sill not close the monstoring of this agreement until OCR
determines that the University has fulfilled the terms of this agreement and is in compliance
with the regulation implementing Section 304 of the Rehabilitation Act of 1973, at 3 CER.
Scction 1044, and regulation implementing Titke [l of the Americans with Disshilities Act of
1900, at 28 CE.R. Section 33.130(b){7. 35.13(g), 2nd 35.130{h} which were at issue in this case,
The University understands that by sigring this agreement, it agrees to provide data ard other
information i a tawely manner in accoedance with the reponting requirements of thas
agreement. Further, the University understands that during the monitoring of this agreement,
if pecessarv, OCR may visit the University, interview staff and students, and request such
additional reports or data as are necessary for OCR to determine whether the University has
futfilled the terms of this agreement and is in campliance with the regulation implementing
Soction 504 of the Rehabilitation Act of 1973, at 34 CF.R. Section W4 4, and regulation
implementing Title I of the Americans with Disabilities Act of 1590, 21 Z8 C.ER. Section
35.130BYT), 351302, and 35,130(h} which were at issue tn this case.

Dr. Sharon White Date
Dhrestor

University of Connecticut Stamford
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Joyee Judy

President

Community College of Vermont
P.0O. Box 489

Montpelier, Vermont 05601

APR 0 6 202

Re: Complaint No. 01-12-2008
Dear President Iudy:
This letter is to inform you that the U.S. Department of Education (Department). Oflice for Civil Rights
(OCR), is closing the investigative phase of the above-referenced complaint filed against the
Community College of Vermont (College). The Complainant alleged that the College discriminated
against her, on the basis of disability, when stalf insisted that she submit medical documentation 1o
substantiate her need for a service animal before the College would allow the service animal to
accompany her to classes at the College. As explained below, a resolution agreement (Agreement) was
reached between OCR and the College during our investigation, resolving the allegation OCR accepted
for investigation. A copy of the Agreement 15 enclosed.

OCR investigated the complaint because the atlegation falls within our jurisdiction under Section 504 of
the Rehabilitation Act of 1973 and its implementing regulation found at 34 C.F.R. Part 104 (Section
304) and Title [1 of the Americans with Disabilities Act of 1990 and its implementing regulation found
at 28 C.F.R. Part 35 (Title I1), both of which prohibit discrimination on the basis ol disability. The
College is subject to Scction 504 because it is a recipient of Federal financial assistance from the U.S.
Department of Education. As a public entity, the College is also subject to Title 11, which prohibits
disability-based discrimination in all services, programs and activities of public entitics.

OCR opened the following legal issue lor investigation:

¢  Whether the College discriminated against the comjlamant, based on disability. by preventing
her [rom participating in, denying her the benefits of, or otherwise subjecting her to
discrimination in programs and/or activities provided by the College, because she was
accompanied by a service-dog, in violation of 34 C.I.R. Scctions 104.4 and 28 C.J".R. Section
35.136.

Before the College requested to resolve the allegations. OCR had interviewed the Complainant and
reviewed documents that she had provided. OCR also spoke with College administrators, who
confirmed that it was the College’s practice to treat the use of a service animal as an academic
adjustment/accommodation. requiring documentation of the disability and ol the specific need for a
service animal as an accommodation. College administrators confirmed the Complainant’s account that,
accordingly. they had required documentation of her disability, and of how her service animal would
address any nceds related to that disability. before she could bring her service animal to campus.

fhe Depeartment of Education's mission is w0 prontote student achievement and preparation for global comperitiveness
by fostering educational excellence and ensuring egual access.
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OCR discussed with the College that recent changes to the Title 1 regulation (which became cffective
March 15, 2011) mandate a different process for the use of service animals than is gencrally acceptable
for processing requests by students with disabilities who seek academic adjustments and/or auxiliary
aids and scrvices. Specifically, at 28 C.IF.R. Section 35.136, the revised Title [i regulation provides the
limited, specific questions that may be asked of an individual with a service animal who seeks access 1o
a covered entity’s programs, services and activities. As OCR further explained to the College, the samc
section further governs a public entity’s ability to regulate the use of a service animal. OCR also noted
to the College that, because Section 504 does not set a lesser standard than Title [, OQCR interprets
Section 504 to include similar requirements regarding service animals.

When OCR brought this regulatory change to your attention, you immediately expressed an interest and
willingness to revise the College’s policies, procedures and practices regarding service animals to
comply with the requirements of Title It and Section 504, Accordingly, to resolve this complaint, the
College agreed to develop policies and procedures that ensure its compliance with 28 C.F.R. Section
35.136, as well as 34 C.IF.R. Section 104.4, regarding service animals. Once such policies and
procedures are developed, they will be read and approved by the President’s Council and disseminated
to all College faculty and staff. Additionally, relevant college staff and all new faculty will be trained on
the College’s policies and procedures, and on their responsibilitics in implementing those changes,
regarding service animals. These steps arc detailed in the enclosed Agreement.

OCR linds that the resolution offered by the College is aligned with the allegation and with information
obtained by OCR. In addition, the resolution offcred is consistent with the requirements of Scction 504
and litle [I. Accordingly, we are closing this investigation as of the date ol this letter. Consistent with
our usual practice, OCR will monitor the College’s implementation of the Agreement.

The matters addressed in this letter are not intended and should not be construed to cover any other
issues regarding compliance with the regulations implementing Section 504 or Title II that may exist but
are not discussed here.

We wish lo thank you and your staff, particularly Penne Ciaraldi, ADA Compliance Officer, [or your
cooperation and assistance in resolving this complaint. It you have any questions about this letter or our
processing of your complaint, please contact Ms. Ricker by telephonc at (617) 289-0049, or via cmail at
ruth.rickerfed.cov. or Civil Rights Attorney Meighan McCrea at (617) 289-0052, or via cmail at
meighan mecrea@ed.gov. You may also contact me directly at (617) 289-0120.

Sincercly,

Thomas J. Hibino

Regional Director

Enclosure



Resglution Agreement
Community College of Vermont
Complaint 01-12-2008

[n order to resolve the above-referenced compiaint, filed pursuant to Title IT of the Americans with
Disabilities Act of 1990 and its implementing regulation at Part 35 (Title T1), as well as Section 504 of
the Rchabilitation Act of 1973 and its implementing regulation at Part 104 (Scction 504), the College
voluntarily agrees o take the following actions:

I

By April 1, 2012, the College will devclop and submit to OCR for its approval, policies and
procedures to implement the requirements of 28 C.F.R. Section 35.136 and 34 C.F.R. Section
104.4 regarding the rights of individuals with disabilitics to be accompanied by service animals
in all areas of the College’s campuses where members of the public, participants in services,
programs or activitics, or invitees, as refevant, are allowed to go. Such policics and procedures
will include:
o The definition of a service animal;
Where scrvice animals are allowed on campusces;
'The permissible inquiries that may be made of a person with a service animal;
The process by which faculty/staff may raise any questions or concerns about service
animals, including 1o whom such concerns should be raised at the College (such as if a
particular animal appears uncontrolled or not housebroken, as noted at 28 C.I.R. Section
35.136(b)); and
o The procedure the College will use if it wishes to exclude a service animal in & manner
conststent with 28 C.E.R. Section 35.136(h).

o000

Upon OCR’s approval of the above policies and procedures, the College will:

a) Issuc a Memorandum, via email, to all faculty and staff regarding the College’s new policics
and procedurcs. This Memorandum will specifically inform faculty and staff of: [) the
permissible inquirics that may be made of a person with a service animal, and 2) the process
by which faculty/staff may raise any qucstions or concerns about service animals, including
1o whom such concerns should be raised at each College campus. The College will provide
to OCR a copy of this Memorandum and documentation of its distribution, by June 1, 2012.

b} Disscminate the new policics and procedures, by notifying current students via email of the
new policies and procedures and by posting the new policies and procedures on the College’s
website in such a way that they are easy to find and access by students, faculty, applicants,
employecs and interested members of the general public. The College will provide
documentation to OCR evidencing that this information was disseminated as described
above, by June 1, 2012,

Also by June 1, 2012, the College will submit to OCR documentation, such as the training
materials used and a completed attendance sheet, showing that it provided training for
administrators and staff who are responsible for implementing disability policies and procedures
on the requirements of Title I and Section 504, as well as the College’s related policies and
procedures, regarding service animals. Such documentation will include evidence that the

training incorporated:
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4.

6.

o The distinctions between the accommodations process for students with disabilitics and
the nghts of persons with disabilities to be accompanicd by a service animal:

o The delinition of a service animal;

The permissible inquiries that may be made of a person with a scrvice animal; and

o To whom at the College faculty/staft may raise any questions and/or concerns about
service animals,

O

The College understands that OCR will not closc the monitoring of this agreement until OCR
determines that the College has fulfilled the terms of this agreement and is in compliance with 28
C.I.R. Section 35.136 and 34 C.F.R. Sectton 104.4, the regulations which were at issue in this
case.

The College understands that by signing this agrcement, it agrees to provide data and other
information in a timely manner in accordance with the reporting requirements of this agreement,
Further, the College understands that during the monitoring of this agreement, if necessary, OCR
may visi{ the College, interview staff and students, and request such additional reports or data as
are nceessary for OCR {0 determine whether the College has fulfilled the terms of this
Agreemen! and is in compliance with 28 C.F.R. Section 35.136 and 34 C.F.R. Section 104.4, the
regulations which were at issue in this case.

The Coliege understands that if OCR determines that it is necessary to visit the College as
described in Paragraph 5, OCR will only do so with prior notice and at reasonable times.

\J()%CLJL/CL; 3-21-20a

Prestdent Joyee Judy / Date
Community College of Vermont
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Dr. Michael J. Hogan

President

University of [llinois at Chicago
1200 W. Harrison Street
Chicago, IL 60607

Re: OCR Docket # 05-11-2163

Dear Dr. Hogan:

This is to advise you of the disposition of the complaint filed with the U.S. Department of Education,
Office for Civil Rights (OCR), on April 12, 2011, alleging discrimination on the basis of disability.
Specifically, the complaint alleged that the University of Illinois at Chicago (University)
discriminates against students with disabilities, who because of their disability are unable to use
fixed-route Chicago Transit Authority vehicles, by offering the U-PASS transit benefit to full-time
students while denying the U-PASS benefits to full-time students with disabilities.

OCR is responsible for enforcing Section 504 of the Rehabilitation Act of 1973 (Section 504), 29
U.S.C. § 794, and its implementing regulation at 34 C.F.R. Part 104, which prohibits discrimination
on the basis of disability by recipients of Federal financial assistance, and Title I of the Americans
with Disabilities Act of 1990 (Title II), 42 U.S.C. §12132, and its implementing regulation at 28
C.F.R. Part 35, which prohibits discrimination on the basis of disability by public entities. As a
recipient of Federal financial assistance from the Department and a public entity, the University is
subject to the provisions of Section 504 and Title 1.

Prior to the conclusion of OCR’s investigation, during discussions with OCR, the University
requested to resolve the complaint and signed the enclosed Resolution Agreement which, when fully
implemented, will address the issues raised in the complaint. In accordance with Section 302 of
OCR’s Case Processing Manual, the provisions of the Resolution Agreement are aligned with the
complaint allegation and the information obtained during OCR’s investigation of this complaint
effective the date of this letter. OCR will, however, monitor the University's implementation of the
Resolution Agreement. We look forward to receiving documentation from the University on or about
March 9, 2010, and quarterly thercafter until January 20, 2012, to confirm its implementation of the
Resolution Agreement.

500 W. MADISON ST., SUITE 1475, CHICAGO, IL 60661
www.ed.gov

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness
by fostering educational excellence and ensuring equal access.
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If you have any question about this matter, please do not hesitate to contact Ann Cook-Graver at
312.730.1571 or by email at ann.cook-graver@ed.gov.

Sincgrely,

H
Aleeza Strubel
Team Leader/Supervisory Attorney

W" L : l"{"- “

Enclosure




Resolution Agreement
University of Illinois at Chicago
OCR Complaint # 05-11-2163

The University of Iilinois at Chicago (University) submits the following agreement to the

U.S. Department of Education, Office for Civil Rights (OCR) to resolve OCR complaint #05-11-

2163. The University submits this agreement to ensure its compliance with Section 504 of the
Rehabilitation Act of 1973 (Section 504), 29 U.S.C. § 794, and its implementing regulation, 34
C.F.R. § 104.61, and Title II of the Americans with Disabilities Act of 1990 (Title II), 42 U.S.C.
§ 12132, and its implementing regulation, 28 C.F.R. § 35.130, with regard to the allegation
raised in this complaint.

The University agrees to the following:

L.

By May 7, 2012, and so long as the University offers the U-Pass Program, the University
will make available to all U-Pass eligible “paratransit students” transportation benefits
that are equal to the transportation benefits provided to eligible students under the
University’s U-Pass program. (For purposes of this agreement, this shall be referred to as
the “Paratransit U-Pass Program.”) The term, “paratransit students,” refers to eligible
students with disabilities who are unable, because of their disability, to use fixed route
public transportation and instead use paratransit public transportation. The Paratransit U-
Pass Program must provide transportation benefits for paratransit students on paratransit
vehicles for all hours that U-Pass is available to students and subject to a fee that is not
greater than the fee paid by students for U-Pass. If the University ceases to provide the
U-Pass Program, the University is not required to make available the Paratransit U-Pass
Program.

REPORTING: By March 9, 2012, the University will provide OCR a written
description of its planned Paratransit U-Pass Program and how the University intends to
implement the Paratransit U-Pass Program by May 7, 2012, By November 9, 2012, the
University will provide OCR a list of paratransit students who (1) requested to participate
in the Paratransit U-Pass and (2) are participating in the Paratransit U-Pass Program,

By March 9, 2012, the University will take steps to widely publicize the availability of
the Paratransit U-Pass Program, including by providing notice of the Program on its
website.

REPORTING: By March 9, 2012, the University shall provide OCR with
documentation of its compliance with Item #2, At a minimum, the University’s
documentation will include a copy of any notices, electronic messages and/or letters, or
postings on University web pages that inform students with disabilities about the
Paratransit U-Pass Program.

The University understands that OCR will not close the monitoring of this agreement until OCR
determines that the University has fulfilled the terms of this agreement and is in compliance with
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the regulations implementing Section 504 at 34 C.F.R. §§ 104.4, 104.43 and 104.44 and Title II
at 28 C.F.R. § 35.130, which were at issue in this case.

The University understands that by signing this agreement, it agrees to provide data and other
information in a timely manner in accordance with the reporting requirements of this agreement.
Further, the University understands that during the monitoring of this agreement, if necessary,
OCR may visit the University, interview staff and students, and request such additional reports or
data as are necessary for OCR to determine whether the University has fulfilled the terms of this

agreement and is in compliance with the regulations implementing Section 504 at 34 CF.R. §§

104.4, 104.43 and 104.44 and Title I at 28 C.F.R. § 35.130, which were at issue in this case.

Approved and agreed to on behalf of University by:

Woallon K Katorr, 10/7/2011

For the University Date
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Dave Armstrong, Esq.
General Counsel

Notre Dame College
4545 College Road
South Fuelid, Chio 44121

Dear Mr. Armstrong:

Anarticle in the February 23, 2012, Cleveland Plain Dealer Metro Section describec
Notre Dame College’s for-fee program for students with learring disabilities operated by
the College’s Academic Support Center. A review of information about this program
available on the College’s website indicates that the program’s offerings include the
provision of certain academic adjustments and auxiliary aids and services, and that
students apply for this program at the time of their general application 1o the College.
We have become aware, as was also mentioned in the newspaper article, that 2 number of
postsceondary colleges and universities in Ohic are currently offering similar for-fee
programs for students with leaming impairments and other disabilities. In fact, we
recently entered ito a resolution agreement with an Ohio school to resolve violations of
Section 504 of the Rehabilitation Act of 1973, 29 U.S.C. § 794, with regard to that
school’s for-fee program. [am writing to you to discuss concerns that such programs
raise under Section 504 and to offer assistance to the College in ensuring compliance
with the laws enforced by the U.S. Department of Education, Office for Civil Rights.

Please note that, pursuant to the Section 504 implementing regulation at 34 C.F.R.
§ 104.42, postsecondary educalion recipients may not make preadmission inquiry as to
whether an applicant for adimission is a person with a disability unless taking remedial
action to correct the effects of past discrimination, under 34 CE.R. § 104.6(a), or when
the recipient is taking voluntary action to overcome the cffects of conditions that resulted
" in limited participation in its federally assisted programs or activity, under 34 CF R,
§ 104.6(b). If the recipient is making preadmission ingquiry pursuant to one of the two
permissible reasons, the recipient must state clearly on any written questionnaire used for
this purpose, or make clear crally if no written questionnaire is used, that the information
requested is intended for use solely in connection with its remedial action obli gations or
its voluntary action efforts, and the recipient must state clearly that the information is
being requested on a voluntary basis, that it will be kept confidential, that refusal to
provide it wili not subject the applicant lo any adverse treatment, and that it will be used
only in accordance with the regulation.

The Departorcat of Education s mission is o promote stidit achievement and preparation for global COMPEET e e s
by fosterine educarions! excelience aned £RSuring egual access.
Wi g gy
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With regard 1o the charging of fees for a program geared toward students with
disabilities, the Section 504 regulation requires, at 34 C.F.R. § 104.44(a). that a recipient
make such modifications to its academic requirements as are necessary to ensure that
such requirements do not discriminate or have the effect of diseriminatin g, on the hasis of
disability, against a qualified student with a disability. The Section 504 regulation further
provides, at 34 CF.R. § 104 244(d)1), that a recipient shall take such steps as are
necessary to ensure that no person with a disability is denied the benefits of, excluded
from participation in. or otherwise subjected to discrimination because of the ahsence of
educational auxiliary aids for students with impaired sensory, manual, or speaking skills.
Section 104.44(d)(2) goes on to explain that asxiliary aids may inclode taped texis.
interpreters or other effective methods of making orally delivered materials available to
students. Once needed auxiliary aids and services for a studem with a disability have
been identified. a recipient may not require the student to pay part or all of the costs of
such aids and services, nor may the recipient charge students with disabilifies more for
participating in programs or activities than they charge students who do not have
disabilities.

It may be permissible for a recipient postsecondary institution to provide additional
supports and services beyond those required by Section 504 as a benefit for students with
disabilities through a fee-based program. However, the recipient must be able to account
in detail for the specific costs involved for each service being provided through the far-
fee program and demonstrate that fees are not being charged for academic adjustmerts
and auxiliary aids and services, Additionally, the recipient should prominently notify
students of its free disability services, specifically, the services that the recipient is
required to provide students with disabilities for no additional charge under Section 504.
The recipient’s disability scrvices should be publicized at least as much as the for-fee
program is, including in recruiting materials and sessions, the recipient’s website, student
handbooks, and other informational materials. Furthermore, students with disabiities
must be given an opportunity to receive other services, such as academic advising, equal
to that which is provided to students without disabilities. Tf students without disabilities
are not being charged for such services, then students with disabilitics likewise should not
be charged for them. Sce 34 CF.R. § 104.43.

As explained above, we are available to provide further technical assistance to the
College with respect to the requirements of Section 304 as they pertain to the Academic
Support Center and any other programs or services of the College. Please do not hesitate
to contact Traci Ext, Chief Attorney, at (216) 522-2671 at any time to discuss this issue
or any of the other laws that GCR enforces,

Sincerely,
.f:r . 1
O Aoy /d/ /“ﬁfw

Catherine D. Criswell
Director



UNITED STATES DEPARTMENT OF EDUCATION
QFFICE FOR CIVIL RIGHTS, REGION XV

G0 SUPERIOR AVENUT BAST, SUSTE 730
CLEVEILAND, OH 44114-2611

REGION X¥
MICIHIGAN
GHIG

Amberly Acuff Brennan, Fsqg.

Colling & Blaha, P.C.

31760 Middichelt Road, Suite 1235
Farmington Hills, Michigan 48334-2374

Re: OCR Docket # 15-11-2074
Dear Ms. Brennan:

This letter is to notify you of the disposition of the complaint filed April 6. 2011, with the
LLS. Department of Education (Deparument}, Office for Civil Rights (OCR), against Mott
Community College (the College). The complaint alleged that the Colle ge had
discriminated against a student {the Student) on the basis of disability by failing to
provide him with academic adjustments needed because ol his aftention deficit
nyperactivity disorder (ADHD). Specifically, the complaint alleged that the College had
discriminated against the Student by not providing: the opportunity to listen to music
during testing; extra time to complete written assignments; the option to take quizzes in a
distraction-free environment: the option to take quizzes in  format other than
“Blackboard™; books on tape in a timely manner; and a weekly list of assignments. The
complaint also afleged that the College failed to provide the Student with effective access
1o a grievance process.

OCR tis responsible for enforcing Section 504 of the Rehabilitation Act of 1973,

29 US.C. § 794, and its implementing regulation, 34 C.F.R. Part 104. Section 504
prohibits discrimination on the basis of disability by recipients of Federal financial
assistance from the Department. OCR is also responsible for enforcing Title Il of the
Amertcans with Disabilities Act of 1990, 42 US.C. § 12131 er seq., and tts implementing
regulation, 28 C.F.R. Part 35. Title If prohibits discrimination on the basis of disability
by public entities. As a recipient of Federal financial assistance from the Department and
as a public entity. the College is subject to these laws; therefore, OCR had jurisdiction to
investigate this complaint. Based on the complaint allegations, QOCR opened an
invesiigation into the following legal issues:

e Depariment of Education s mission is to promate studeni achievement and preparation for global competitiveness
Iy Futering edentional exceflence and ensuring ogiend aeces.
wiwi e gov
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1. whether the College failed to make such modifications to its academic
requirernents as were neccssary to ensure that such requirements did not
discriminate or have the effect of discriminating against a qualified student with a
disability on the basis of disability and/or failed to take such steps as are
necessary to ensure that no student with a disability was denied the benefits of,
excluded from participation i, or otherwise subjected to discrimination because
of the absence of educational auxiliary aids for students with impaired sensory,
manual, or speaking skills. in violation of Section 304’s implementing regulation
at 34 CFR. § 104.44;

2. whether the College failed to take appropriate steps to ensure that
communications with a student with a disability were as effective as
communications with others in violation of Title II’s implementing regulation at
28 C.FR. § 35.160; and

3. whether the College failed to provide a student with a prompt and equitable

process to resolve a complaint alleging actions prohibited by Section 504 and
Title [ in violation of Section 504’s and Title II's implementing regulations at 34
CF.R.§ 104.7(b) and 28 C.F.R. § 35.107(b). respectively.

During OCR’s investigation to date, OCR reviewed documents submitted by the Student,
|(b)(6); (b)(7(C) | and the College. In addition, OCR interviewed the
Lomplamanl, the Student, and several College witnesscs.

The Complainant advised OCR that. prior to the cvents at issue in this complaint, the
Student was last enrolled in the College[5Y8y BI7IC) | inthe fall of [ Jthe (b)(8); (b)(7

Student returned to the College to complete his associate’s degree program. When the (©)
Student contacted the College’s disability services office, he was told that he needed to

provide updated information establishing his disability and related needs, which he

asserts he submitted to the C{}[lcge by the end of ;;\E'Qvembe ....................................................................................................................... Eg))(e)’(b)(T

the Student alleged that the College discriminated against him by failing to provide him
with academic adjustments that he needed due to his disability. The Complainant
claimed that the Dean of Student Services denied some of the reguests because they were
not included on her list of accommodations typically given to students with ADHD.

The College's Director of the Learning Center and Disability Services told OCR that she
met with the Student and e disability specialist in August[__— Jo discuss his requested
services. At that meeting, the Director informed the Student that he needed 1o provide
updated documentation of his disability and his related needs. The College indicated that
it did not receive the Student's documentation until January C——Jhe .. . (b)(8); (b)(7
documentation that the Stadent submitted at that time, reflecting an exam performed on

........ November[C— Indicates that the Student has ADFID and recommends that the
Student be given the following services: extended time on written assignments and

(b)(6); (b)(7
€
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written exams; work in an area free of distractions; preferential seating: books on tape;
recording of lectures; copies of PowerPoint lectures; breaks as needed; and permission to
listen to classical music while taking exams. The report concludes by stating that the use
of a computer to take exams would be helpful.

Documentation submitted by the College included copies of Instrncior Notification forms
issued by the disability services office for the Student for the g academic year.
They state that the Student was to receive: distraction-free, extended test time in the
Learning Center, alternative format texts; preferred seating: taped lectures; and "“other.”
On a separate page, “other” was staled as:

o If needed to: stand in class and walk around and/or feave class for a few
minufes,

> Anadministrative arrangement has been made to aliow the student to play
approved music CDs during the test accommodations only at the Learning
Center. This is not an accommodation under the law and does not transfer to
any other location,

to music during his exam, which the College confirmed. The Dean told OCR that she (©)
believed that it was contradictory for music to assist with concentration for a student with
ADHD. In addition, the Director stated that there was nothing in the documentation the
Student had provided in the past supporting his need to listen to music. However, on

(b)(®); (BNT7 October 222, the College decided, as an administrative decision but not as an
© academic adjustment, to permit the Student to use music. On afaeﬂht ________________________ (b)(6); (b)(7
Student complained about the characterization of the decision, The College granted music (C)

as an official academic adjustment.

The Director advised OCR that the College denied the Student’s request for extended
time for written assignmants, because that is not an adjustment generatly provided for a
student with an ADHD diagnosis. The Director also stated that the Student did not have
a need for extra time, because he did not have a history of late assignments and does not
have a learning disability. The Student’s Needs Assessment and Accommodation Plan
®)e); k)7 from the College, dated January[ ] states that the College denied the Student’s

c request for extended time for assignments because his “nature of disability is not or does
not involve a learning disability: student will be able to pass the course(s) without an
accommodation as evidenced by academic record w/ other accommodations tor 5 years.”

With regard to alternative format texts, the Director advised OCR that. in order for
students to receive books on tape, a student must provide the College with a receipt
demonstrating that the student has purchased the materials to be put on tape. Along with
the receipt, a student must submit an alternative format text request to the disability
services office’s administrative assistant. The student’s disability specialist then
researches and orders materials from a number of services, including Recording for the
Blind and Dyslexic (RFB&D, now known as Learning Aliv). The Director stated that
each organization has its own turnaround time, which can be up to six weeks, In
addition, the College has at times had to scan information or read material into audio
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format. The College advised OCR that the College {irst requests materials from REB&D

and, it that avenue is unsuccessful, the College then requests permission from the

publisher o convert the material into an electronic format. The College denied that it

failed to provide alternative format texts to the Student in a timely manner, and noted that

it approved the Student’s request for a personal membership to RFB&D on March[ ] -.(b)(8); (b)(7
It submitted records of its responses to the Student's requests for books on tape, ©)

The College asserted that it provided the Student the option to take quizzes in a

distraction-free environment, per his accommodation plan, but that he chose not to do so

at times. With regard to the Student’s allegation regarding the option to take GuiZZes 1 a

format other than Blackboard, the College asserted that the Student had made this request

regarding a particular course during the winter[ —|and that the request wasnot (b)(6); (b)(7
supported by his disability documentation and was not reasonable. With regard 10 the ©)
Student’s allegation that he was not provided a weekly list of assignments, the College

asscrted that he was provided a list of assignments through course syllabi and had the

ability to be aware of any assignments announced during class sessions by attending class

and listening to the taped lectures available to him under his plan.

OCR reviewed the College’s Disability Services Student Handbook (the Ilandbook). The
Handbook stated that the College is dedicated to provide the reasonable accommodations
needed (o ensure equal access to educational opportunities for individuals with verified
disabilities. The Handbook included requirements for students to oualify for services.
Included are the following provisions:

o students may be required to sclect a designated section of a course to receive
interpreter services (due to the fimited number of interpreters);

¢ students must maintain contact with their assiged disability services
specialist at least three times a year (the start of the semester, prior to mid-
term, and prior to final) to review progress and plan for continued delivery of
services:; and

© due to limited resources, disability services reserves the right to prioritize
distribution of equipment or services.

The Complainant also alleged that the College failed to provide an equitable grievance
procedure. The Complainant and the Student alleged that the College's grievance
procedures were impossible to locate online and that they did not receive a reason why
their accommodation requests for the Student were béing denied.

The College provided OCR correspondence regarding complaints filed on the Student’s

of Student Services, appealing the decision to deny the Student’s reguest for additional
time for written assignments. On March [ !
Student’s reqguest to take exams for the course|_—— Jinthe Learning Conter with ~ (B)(6);
music, although stating that the music “is not considered a required accommodation under  (C) _




Page 5 — Ms. Amberly Brennan

the faw” and denving his requests for an alternative testing format for a particular cowrse,
a week-to-week schedule or work plan, and extended time on assignments, On March

L1, the Student wrote a letter to the College’s Vice President of Student Services,

appealing the Dean’s determinations. On April__— J the College’s counsel senta
letter to the Complainant approving music as an accommodation; denying the request for
a weekly assignment sheet; stating that the Student did not need extended time for written
assignments; denying the request that the Student take quizzes in a format other than
Blackboard; and stating that the Student was free to take quizzes in the Learning Center

but chose not to do so.

OCR also reviewed the College’s grievance procedures, which were included in the
Handbook. The grievance procedures state that, if a student with a disability feels that he
or she has not received accommodations that are appropriate, the student “must first
consider” that the ADA requires that accommodations be developed in a dialogue
between a student and the College. The procedures go on to state that colleges are not
required to provide a student’s requested or preferred accommodation but are required to
provide reasonable, appropriate, and effective accommodations for disabilities that have
been properly documented and requested through the appropriate procedure. The
procedures further advise a student who has a complaint to first speak with the Director
of Disability Services, whose phone number is provided. A student may also file a
complaint with the College’s ADA Compliance Officer, who is located in the Human
Resources (HR) Department and whose phone number is also provided. The address of
the HR department is not included in the procedures. The procedures stase that. if the
complaint is not resolved after these steps, a student should file a formal complaint to the
Director and/or the ADA Compliance Officer. The procedures indicate that if a student is
still not satisfied a formal complaint can be filed with OCR.

Applicable Legal Standards

The Section 504 regulation at 34 C.F.R. §104 4(b)(1)(ii) and the Title 1I regulation at 28
C.FR. § 35.130(b)(1)(ii) prohibit recipients or public entities from affording a qualified
person with a disability an opportunity to participate in or benefit from the entity’s aid,
benefit, or service that is not equal to that afforded to others. In addition, the Section 504
regulation provides, at 34 C.F.R. § 104.44(a), that a recipient shall make such
modifications to its academic requirements as are necessary 1o ensure that such
requirements do not discriminate or have the effect of discriminating. on the basis of
disability, against a qualified student with a disability. Title Il requires that public
entities such as the College make reasonable modifications in policies, practices. or
procedures when necessary to avoid discrimination on the basis of disability. 28 CF.R.
§ 35.130(b)7). Title II alse requires, at 28 C.F.R. § 33.160(a), that public cntities take
appropriate steps to ensure that communications with persons with disabilitics are as
effective as communications with others.

The Section 504 regulation provides, at 34 C.F.R. § 104.44(d)(1), that a recipient shall
take such steps as are necessary to ensure that no person with a disability is denied the
benefits of, excluded from participation in. or otherwise subjected to discrimination
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because of the absence of educational auxiliary aids for students with impaired sensory,
manual, or speaking skills. Section 104.44(d)(2) goes on to explain that auxiliary aids
may include taped texts, interpreters or other effective methods of making orally
delivered materials available to students. The Title Il regulation, at 28 C.F.R.

& 35.160(b}, requires that a public entity furnish appropriate auxiliary aids and services
where necessary to afford qualified individuals with disabilities, including applicants,
participants, companions, and members of the public, an equal opportunity to participate
in, and enjoy the benefits of, a service, program, or activity of a public entity. The Title
I} regulation states that the type of auxiliary aid or service necessary to ensure effective
communication will vary in accordance with the method of communication used by the
individual; the nature, length, and complexity of the communication involved: and the
context in which the communication is taking place; and that, in order 10 be effective,
auxiliary aids and services must be provided in accessible formats, in a timely manner,
and in such a way as to protect the privacy and independence of the individual with a
disability.

For OCR to find that a postsecondary institution discriminated against a student on the
basis of disability by failing to provide academic adjustments or auxiliary aids and
services, the evidence must demonstrate that: (1) the student is a qualified individual
with a phvsical or mental impairment that substantially limits one or more major life
activities; (2) the student notified the recipient of his/her disability and need for academic
adjustments, including auxiliary aids; (3) there is an academi¢ adjustment or auxiliary aid
that. if provided, would allow the student to participate in the recipient’s educational
program: and (4} the recipient failed to provide appropriate and effective academic
adjustments or auxiliary aids. With appropriate notice to students, postsecondary
institutions such as the College may require students with disabilities to follow-
reasonable procedures to request academic adjustments.

In addition, the Section 504 regulation, at 34 C.F.R. § 104.7(b), requires a recipient to
adopl grievance procedures that incorporate appropriate due process standards and that
provide for the prompt and equitable resolution of complaints alleging any action
prohibited by Section 504. The Title II regulation contains a similar provision at 28
C.FR. §35.107(b). OCR considers a number of factors in evaluating whether grievance
procedures meet these regulatory requirements, including whether the procedures provide
for:

{1} notice of the procedures, including where complaints may be filed;

{2y  application of the procedure to complaints alleging discrimination carried
out by employees, other students. or third parties;

(3} adequate, reliable, and impartial investigation ol complaints, including the
epportunily to present witnesses and other evidence;

4) designated and reasonably prompt timeframes for the major stages ot the
complaint process;

(5)  notice to the partics of the cutcome of the complaint; and
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(6)  anassurance that the school will take steps to prevent recurrence of any
harassment/discrimination and to correct d:scnmzna%ory effects on the
complainant and others, if appropriate.

Grievance procedures may include informal mechanisms for resolving complaints to be
used if the parties agree to do so. OCR has frequently advised recipients, however, that it
is not appropriate for a student who is complaining of discrimination 1o be required to
work out the problem directly with the individuat alleged to be dzscrzmmatmg against
hire or her. In addition, the complainant must be notified of the right to end the informal
process at any time and begin the formal stage of the complaint process. Although not
required under Section 504, many institutions provide an opportunity to appcal the
findings or remedies in a grievance. In such cases, OCR evaluates the grievance process,
inclusive of the appeal level, to determine whether, as a whole, the process is both prompt
and equitable. A grievance process should not specify that a student work through the
process and only file a complaint with OCR afterwards, as a complainant is free to file a
complaint with OCR at any time. Finally, OCR recommends, and many institutions
include, a provision advising that retaliation against any individual who files a complaint
or participaies in the grievance process is prohibited.

Voluntary Resolution

After this complaint was filed, the Stdent completed his education at the Coilege......_.._..._.__.__\.(.b_)_(e); (b)(7
0)6); (b)(7(C) While OCR was investigating the e T
ST T T B TS AT T Eetv s Terad to the resolution of this compiaint, the

Student indicated that he was not seeking an individual remedy, as he has moved on from

the College, but that he wanted the College to revise its procedures {or the benetit of

other students.

Betore OCR completed its investigation, the College asked to resolve this complaint
voluntarily under Section 302 of OCR’s Case Processing Manual, which provides that a
complaint may be resolved before the conclusion of an OCR investigation if a recipient
asks 10 resolve the complaint and signs a resolution agreement that addresses the
complaint allegations. Such a request does not constitute an admission of liability on the
part of the recipicnt institution, nor does it constitute a determination by OCR that the
College has violated any of the laws that OCR enforces. The provisions of the resolution
agreement are to be aligned with the complaint allegations or the information obtained
during the 1nvestigation and are to be consistent with applicable regulations.

On November 17, 2011, the College signed the enclosed resolution agreement. which,
once implemented. will fully address the compiaint allegations in accordance with
section 304 and Title 1. The agreement requires that the College revise its disability
services handbook to state that the provision of academic adjustments and auxiliary aids
and services will be determined on a case-by-case basis and any list of potential academic
adjustments or auxiliary aids will state that the list is not exhaustive. [n addition, the
College will develop and implement procedurss that will ensure that students who require
text and other written materials to be converted to an alternative format will be provided
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alternative media materials that are equal in quality and, with appropriate notice from
students, that are received at the same time as educational materials provided to students
without disabilities. Finally, the College will revise its Section $04/Title 11 grievance
procedures to ensure that they meet the minimum requirerents of Section 504 and Title
8

OCR notes that, on November 22, 2011, the Complainant contacted OCR and asked that
any remedies secured incfude tuition reimbursement for the Student. OCR did not
determine this remedy to be appropriate for resolution of the comptaint, as it would not
align with nor be required by the information obtained to date in the investigation. OCR
considers this complaint resolved by the agreement signed by the College on November
17, and we are closing the complaint as of the date of this letter. OCR will, however,
monitor the College’s implementation of the agreement. Should the College fail to fully
mmplement the agreement, OCR will reopen the case and resume its fnvesti gation of the
compiaint aliegations.

This letter sets forth OCR’s determination in an individual OCR case. This letter is not a
formal statement of QCR policy and should not be relied upon, cited. or construed as
such. OCR’s formal policy statements are approved by a duly authorized OCR official
and made available to the public. The Complainant may have the right to file a private
suit in Federal court whether or not OCR finds a viofation.

We appreciate the cooperation of College staff during the investigation of this complaint,
We look forward to recetving the College’s first monitoring report on or before February
1, 2012, Please address your monitoring report to Ms. Sarah Poppleton. who will be
handling OCR’s monitoring of this agreement. Ms. Popplizton can be reached at

(216) 522-2674 or Sarah.Poppleton@ed.gov. If you have questions or concerns abowt
this letter, you should contact Ms. Karla K. Ussery, Team Leader, by e-mail at

Karla Usservi@ed.goyv, or by telephone at (216) 522-4970.

Sincerely,

JO RO Y/,
Lt ,, RARTIA, },(__.g..;z_)g,-f,.-’c,., -—’é
3%

Catherine D. Criswel}
Director

Enclosure



RESOLUTION AGREEMENT
Mott Community College
OCR Docket Number 15-11-2074

Mott Community College (the College) submits this agreement (o the U.S. Department of
Education, Office for Civil Rights (OCR), to resolve the above-referenced complaint and
lo ensure compliance under Section 504 of the Rehabilitation Act of 1973 {Section 504),
Title IT of the Americans with Disabilitics Act of 1990 (Title IT), and the Americans with
Disabilities Act Amendments Act of 2008 (ADAAA). The College is submitting this
agreement voluntarily prior to OCR's completion of its investigation and prior to any
compliance findings. Accordingly, the College agrees to the following:

Action Step I: Individualized Academic Adjustments and Auxiliary Aids and
Services

By February 1, 2012, the College will revise its Disability Services Student Handbook so
that it is consistent with the requirements of Section 504 and Title 1] and their
implementing regulations at 34 C.F.R. §§ 104.4 and 104.44 and 28 C.F.R. §§ 35.130 and
35.160(a) and (b), respectively. The handbook will specifically state that the provision of’
academic adjustments and auxiliary aids and services will be determined on a case-by-
casc basis, and any list of potential academic adjustments or auxshiary aids and services
will state that the list is not exhaustive.

Action Step [1: Provision of Alternate Format Text Materials

The College will develop and implement procedures that will ensure that students who
require text and other written materials to be converted to an alternative format will be
provided alternative media materials that are equal in quality and, with appropriate notice
from students, that are received at the same time as cducational materials provided to
students without disubilitics. In formulating these proccdures, the College will take into
account the following:

a) require the College to monitor and track the progress of text conversion jobs so
that the appropriate College employees are accountable for meeting timelines for
finishing jobs and also so that additional resources can be assigned as needed 1o
mecet established schedules;

b) include a notification provision where students who request conversion of written
materials will reccive progress reports concerning their text conversion requests;

¢) include a notification provision to students of approximate length of time to
converl wrilten materials and that ordering materials as soon as possible will
avold unnecessary delays: and

d} include a netification provision to students that late requests {or alternative text
materials and/or registering late for classes could impact the ability of the College
to convert lext materials prior to classes starting and/or being assigned a reading
asstgnment.



Action Step H1: Revisions to Disability Grievance Procedure

By February 1, 2012, the College will revise and submit to QCR for review and approval
its Section 504/ Title I grievance procedure to ensure that it provides, at a minimum;:

L

o

L)

9.

11.

notice to students and emplovees of the procedure, including where complaints
may be filed and how they may be filed;

clarification that all complaints of alleged disability discrimination. including
disability harassment, carried out by employecs, other students, or third partics
may be filed under the College’s Section 504/Title I grievance procedure:

notice of the address and telephone nuniber of the College employee with whom
complaints should be filed and notice of an alternate person if the person with
whom the complaint is filed is alleged to have been involved in the
discrimination/harassment;

adequate, reliable, and impartial investigation of complaints, including the
opportunity 1o identify witnesses and other evidence;

designated and reasonably prompt timelrames for the major stages of the
complaint process, including timeframes for: (1) when the College will conduct a
full investigation of the complaint; (2) when both parties IFCCEIVE a Tesponse
regarding the outcome of the complaint; and (3) when the parties may file an
appeal. if applicable;

established timeframes to complete the investigation process will take into
consideration that extenuating circumstances may prevent compliance.

involvement of the College’s Section 504 Coordinator in the College’s
investigation of grievances, to cnsure the College’s adherence to the
requirements of Section 504 and its implementing regulation;

assurance that the College wiil 1ake steps to prevent recurrence of any
discrimination and to correct discriminatory effects on the complainant and

others, 1f appropriate;

wrltten notice 10 the parties of the outcome of the complaint;

- maintenance of documentation of all proceedings, which may include written

findings of facts, transeripts, or audio recordings:

clarification that any informal resolation process (i.e. first speaking with the
Director of Disability Services before filing a written complaint with the ADA
Compliance Officer) ts voluntary and that the complamant must be notified of
the right to end the informat process at any time and begin the formal stage of the
complaint process; and

- ¢larification that OCR is not part of the appeal process i the College’s grievance

procedure and that a complaint may be filed with OCR at any time.



REPORTING REQUIREMENTS: By Fcbruary 1, 2012, the College will submit to
(CR for review and approval copies of the revised handbook and procedures revised
pursuant to Action Steps 1, 11, and I, above.

Action Step I'V: Publication Requircments

Within 60 calendar days of receipt of the OCR-approved revised handbook and
procedures, the College will adopt the procedures and handbook (an insert may be uscd
until the student handbook is republished), publish them on its website, and notify
students and staff of the procedures and handbook revisions and of where coples may be
obtained by means reasonably calculated to reach relevant parties, such as by sending an
e-mail message or letter to students, inctuding a notice in newsletters, reviewing the
information at stail meetings, and/or similar effective means.

REPORTING REQUIREMENT: Within sixty calendar days of receipt efreceipt of the
OCR-approved revised hundbook and procedures, the € ollege will submit documentation
to OCR documenting its implementation of Action Step IV,

Action Step V: Trainine Reguirements

Within 60 calendar days of receipt of the OCR-approved revised handbhook and
procedures, the College will provide training on the revised handbook and procedures to
its administrative stafl, the College's Section 504 Coordinator, and any staff involved in
the determination of academic adjustments. The person providing the training must be a
competent authority on Section 504 and Title I1, as well as the ADAAA.

REPORTING REQUIREMENT: Within 60 calendar days of receipt of the QCR-
approved revised handbook and procedures, the College will submit to OCR
documentation showing implementation of Action Step V, including the date when the
training was held; the location where the tramning was held; the name, title, and
qualifications of the individual who conducted the training; a copy of a sign-in sheet lor
altendees that lists the name and title of each attendee; a copy of the training agenda; and
a copy of any training materials distributed during the training.

General Requirements

The College understands that OCR will not close the moniforing of this agreement until
OCR determines that the recipient has fulfilled the terms of this agrecment and is in
compliance with Section 504 and its implementing regulation at 34 C.F.R. §§ 104.7(b)
and 104.44, and Title IT and its implementing regulation at 28 C.F R. §§ 35.107(b),
35.130(b)(7), and 35.160, which were at issue in this casc.

The Coliege understands that by signing this agreement it agrees to provide data and
other information in a timely manner in accordance with the reporting requirements ot
this agreement. Further, the College understands that during the monitoring of this
agreement, if necessary, OCR may visit the College, interview staff and students, and
request such additional reports or data as are necessary for OCR to determine whether the
College has fulfilled the terms of this agreement and is in compliance with Section 504
and 1ts implementing regulation at 34 C.F.R. §§ 104.7(b) and 104 .44, and Title 1T and its
implementing regulation at 28 C.F.R. §§ 35.107(b), 35.130(bX 7). and 35.160.
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Megan Norris. Esq.

Miller. Canfield, Paddock. and Stone, P.1L.C.
150 West Jefferson, Suite 2580

Detroit, Michigan 48226

Re: OCR Docket #15-12.2009
Dear Ms. Norris:

On October 28, 2011, the U.S. Department of Education (the Depariment), Ofice for

Civil Rights {OCR), received a complaint f led against Central Michigan University (the

University), alleging discrimination against a student {Student) on the basis of disability

(hearing impairment). Specificaily, the corplaint alleged that the University refused the

Student’s request tor an auxiliary aid (inter wreter services) that is necessary for her to

participate in 1ts academic program. The complaint also aileged that the University

refused to modity its academic requiremen's as necessary to ensure that such

requirements did not have the effect of discriminating on the basis of disability by

tareatening to fail the Student if she utihized a sign language interpreterinher[ ] (b)(8); (b)(7

_____ I "

OCR is responsible for enforcing Section 54 of the Rehabilitation Act of 1973,

26 13.8.C. § 794, and its implementing reguiation, 34 C & R Part 104, Section 504
nrohibits discrimination on the basis of disc sility by recipients of Federal financial
assistance from the Department. OCR is also responsible for enforcing Title H of the
Americans with Disabilities Act of 1996, 4 US.C. § 12131 ef seq , and its implementing
regulation. 28 C.F R. Part 35. Title 1T proh bits diserimination on the basis of disability
by public entities. As a recipient of Federa. financial assistance trom the Department and
as a public university, the University is sub-ect to these laws, Based on the complaint
allegations. OCR opened an mvestigation i110 the following legal issues:
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I whether the University svas excluding a qualified student with a
disability from participa ion in. denying her the benefits of, or
otherwise subjecting the student to discrimination under its academic
program in violation of ;jection 304°s implementing regulation at
34 CFR §104.43;

)

whether the University Fad taken such steps necessary 10 ensure that a
qualificd student with a fisability was not excluded from participation
in the University’s progiam because of the absence of auxiliary aids as
required by Section 504 s implementing regulation at 34 C.F.R.

§ 104 44¢d):

ek

whether the University fatled to modify its academic requirements as
necessary to ensure that such requirements do not discriminate or have
the cffect of discriminat ng. on the basis of disability. against a
qualified student with a Zisability in violation of Section 504’s
implementing regulatior at 34 C.F.R. § 104.44(a);

4. whether the University [ziled to fumnish appropriate auxiliary aids
where necessary to afford an individual with a disebility an equal
opnortunity to participat: in. and enjoy the benelits of, its service,
program, or activity in violation of Title I's implementing regulation
at 28 C.ER. § 35.160(b;; and

3. whether the University fziled to take appropriate steps to ensure that
communications with a studen: with a disability are as effective as
communications with ot-crs in vielation of Title i['s implementing
regulation at 28 C.F.R. { 35.160(a).

OCR began to investigate this complaint by reviewing documents submitted by the
Student and the University and by intervievwing the Student. Prior to the completion of
this investigation, however, the University asked to resolve the complaint aliegations
pursuant to Section 302 of OCR’s Case Prccessing Manual.

Summary of Investigation 1o Date

The Student is deaf and 1s enrolled in the Tracher Fducation Program at the University.
She was scheduled to do student teaching r2quired by the Program during the spring term
4 i;f_-i.il..._ihe...fa.].i..o- prior Lo starting her student teaching. the Student asked 1o
have interpreter services for the student teahing experience and met on several occasions
with statf 1n the University’s Student Disatility Services office (SDS). According o the
Commplainant. SDS staff and the dircctor of student teaching told her that. although she
had a right {o an interpreter. if she used an nterpreter. she might not pass Ler student
teaching requirement.



(b)(6);
(©)
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[~ Jthe University req rired the Student to sign a form, entitied
“Student Teaching Action Plan for Student Teaching.™ The form states that during
student feaching the expecied outcome for all teachers earning certification through the
state of Michigan is independent teaching end good classroom management. The form
further states that. although a candidate has the right to request an interpreter for all of
their student teaching. the presence of an ir lerpreter does not indicate the ability to
independently demonstrate the necessary technical standards. The form states that ~[ilf a
teacher education candidate cannot indeper dently demonsirate the above standards. [the
University] in compliance with the Michig: n Department of Education (MDE) cannot
recommend the student for a Michigan Pro visional Teaching Certificate.” The tform then
indicates that the University would provide the Student with interpreter services for full
days during the first two weeks of the term half days during the following two weeks of
the term, and then no interpreter services fer the remainder of student teaching excent for
farge group presentations outside of the classroom. schoo! assemblies. or professional
development days.

When the Student began student teaching, the University provided an interpreter as stated
in the action plan. However. after the secod week of student teaching. the Student
notified OCR staft that the University started using an ageney to provide interpreter
services and that. as the interpreters provided were inconsistent. she did not know who
was going 1o provide her services on any given day. The Student stated that this
meonsistency was disruptive, because the row interpreters did not know the names of the
students or the routines of the classroom. aid. each time there was a new interpreter, the
Student had to cxplain everything anew. T 1e Student provided correspondence between
the her host teacher and the director of SDS reflecting that. when the Student raised a
concern about freguently having new intery reters and about the disruption this created,
the Umiversity did not change the method by which it provided interoreters, A meeting
was held with the Student, her host teacher, and the University regarding her concerns,
but the Student told OCR that the meeting had not satisfactorily resolved the issues.

2011, responding Lo the

© "

complaint allcgations. The University asse fed that st had not diseriminated against the
Student and had not refused to accommoda 2 the Student’s disability. The University
asserted that its technical standerds for stucent teaching incorporate MIDE's ~General
Standards” required of candidates seeking ctate certification for elementary or secondary
school teachers. The University asserted that stafl members spoke with “specific
individuals”™ at MDE who indicated that there are no hearing impaired or deaf individuals
currently teaching in a standard K-8 classrcom due to inability to meet MDE's General
Standards.
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Because the University asserted that the Student would be vunable to meet MDE's General
Requirements if she were to use an interpreter, on January 27, 2012, OCR opened a
complaint for investigation against the MDE as a necessary party for resolution of this
compiaint. On February 13, 2012, OCR re eived MDE’s response, stating that the
“MDE does not have an official position re zarding a candidate’s use of interpreters
during student teaching and the impact of s.ich use on that candidate’s recommendation
for teacher certification.”

On February 29, 2012, prior to the complet:on of OCRs investigation. the University
indicated o OCR that it would like to resolve this complaint,

Apniicable Leszl Standards

The Section 504 regulation at 34 C.F.R. §1 24.4(b)(1)(ii) and the Title 1T regulation at
28 C.F.R. § 35.130{b) 1 X1} prohibit recipi nts and public entitics, respectively. from
attording a qualified person with a disability an opportunity fo participate in or benefit
from the entity’s aid, benefit. or service tha: is not equal to that afforded to others. In
addition, the Section 504 regulation providas, at 34 C.F.R. § 104.44{a}, that a recipient
shall mnake such maodifications 1o its acaderiic requirements as arc nccessary to ensure
that such requirements do not discriminate or have the cffeet of discriminating. on the
basis of disability. against a quahfied studeqt with a disability. Title 1] requires tha
public entities such as the University make reasonable modifications in policies,
practices, or procedures when necessary to avold discrimination on the basis of disability.
28 CFR.§35.130(b)x 7). Title IT also requires, at 28 C.F R, § 35.160(a). that public
entities take appropriate steps Lo ensure tha. commumications with persons with
disabilities 2rc as effective as communicati ns with others.

e Section 504 regulation provides, at 34 C.F.R. § 104.44(d)(1), that a recipient shall
take such steps as are necessary to ensurc {1at no person with a disability is denied the
benefits of, excluded from participation in, or otherwise subjected to discrimination
because of the absence of educational auxiliary aids for students with impaired sensory.
manual. or speaking skills. Section 104.44 d¥2) goes on to explain that auxiliary aids
may include taped texts, mnterpreters or othr effective methods of making orally
delivered materials available to students. The Title I regulation. at 28 C.FR.

§ 35.160(by, requires that a public entity fu nish appropriate auxiliary aids and services
where necessary to afford qualified individ zals with disabilities, including eprlicants,
participants, compantons, and members of fie public, an egual oppertunity to participate
in, and enjoy the benetits of] a service. prog,ram, or activity of a public entity. The Title
IT regulation states that the type of auxiliar- aid or service necessary 1o ensure oficetive
communication will vary in accordance wi'h the method of communication used by the
individual; the nature. length, and complex tv of the communication involved: and the
context in which the communication is taking place: and that. in crder to be effective,
auxiliary aids and services must be provided in accessible formats. in a limely mannet,
and in such a way as to protect the privacy and independence of the individual with a
disability.
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For OCR to find that a postsccondary instit.stion discriminated against a student on the
basts of disability by {ailing to provide scalemic adjustiments or auxiliary aids and
services, the evidence must demonstrate thit: {1) the student is a qualified individual
with a phvsical or mental impairment that substantially limits one or more major life
activities; (2 the student notified the recipisnt of his/her disability and need for academic
adjustmenzs, including auxiliary aids; (3) tf ere is an academic adjustment or auxiliary aid
that, if provided, would allow the student to participate in the recipient’s educational
program; and (4) the recipient failed to pro fide appropriate and effective academic
adiustments or auxiliary aids, With approgriate notice to students, postsecondary
mstitations such as the University may require students with disabilities o follow
reasonable procedures to request academic adjustments.

Under Section 304 and Tite {1, a recipient nay not utilize criteria or methods of
administration that have the effect of subjeiting qualitied individuals with disabilities to
discrimination on the bosis of disability. 3-. C.ILR. § 104.4¢b}(4) and 28 C.F.R.

§ 35.130(b)(3}. A public entity also may nt impose or apply cligibility criteria that
screen out or tend to screen out an individuzl with a disability or any class of individuals
with disabilitics from fully and equally enjoying any service, program, or activity, unless
such criteria can be shown to be necessary ‘or the provision of the service, program, or
activity being offered. 28 CFR 35.130(b)6).

Although recipients are obligated fo provid 2 effective and appropriate academic
adjustments. the regulations do not require postsecondary institutions to modily academic
requirements that the recipient can demons rate are essential to the instruction being
pursued. While OCR gives great deference 1o an institution’s academic decision-making
with respect to these decisions. in order to secetve this deference, the decisior: must have
been made through a diligent, well-reasone L, collaborative process. including a
thoughtful review of the academic program and its requircments and consideration of
possible altematives to the requested adjus ment.

Voluntary Resolution

As noted above, before OCR completed its Investigation, the University asked to resolve
this complant voluntanly pursuant to Section 302 of OCR's Case Processing Manual,
which provides that a complaint may be resolved before the conclusion of an OCR
mvestigation 1f a recipient asks 1o resolve Uie complaint and signs a resolution agreement
that addresses the complaini allegations. S xch a request does not constitute an admission
of liabiity on the part of the recipicnt institution, nor docs it constitute a determination by
QR that the University has vielated any o[ the laws that OCR enforces. The provisions
of the resolution agreement are to be aligoed with the complaint allegations or the
information obtained during the investigatl xn and are to be consistent with applicable
regulations.
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On March 2, 2012, the University signed t} ¢ enclosed resolution agreement, which. once
implemented, wili fully address the compleint allegations in aecordance with Section 504
and Title [L. The agreement requires that th ¢ University evaluate every applicant and
student. including applicants and students vvith disabilities. on a case-by-case basis to
determine whether the applicant or student meets the cssential requirements for
admission into or successful completion of a University program. The agreement
requires the University to provide students with disabilities auxiliary aids and services as
well as modifications 1o academic requiren ants as nccessary to ensure equal educational
opportunity. Further, the University may not forbid students with disabilities from using
an aid or service that is required by faw if t 1at prohibition limits their participation in the
school program. or require students 1o wais e their right to an aid or service in order to
participate in the program. The agreement also requires the University to measure a
student’s achievements and not the extent ¢f the siudent’s disability.

In addition, the agreement requires the Uniwersity to notity the Student. by written
correspondence, that she will be eligible fo - her Llementary Michigan Provisional
Certification upon her successful completic n of her student teaching and that the use of
an interpreter in the classroom for the student reaching experience will not exclude her
from being eligibie to apply (or her Elemer tary Michigan Provisional teaching license.
Further, the University will notify the Studnt that it will not penalize her for her use of
interpreter services in cvaluating her performance in student teaching, The University
will also ensure that the Student receives irterpreter services for student teaching from a
conssstent team of the same qualified intery reters with no gaps in service.

OCR considers this complaint resolved by e agrecment signed by the University on
March 2, and we are closing the complaint s of the date of this letter. OCR will.
however, monitor the University’s implementation of the agrcement. Should the
University fail to fully implement the agrecment. OCR will reopen the casc and resume
its investigation of the complaint allegatiors. Ms. Ann Miilctte. Senior Attorney, will be
menitoring the University’s implementatio 1 of the agreement. Please send monitoring
reports to her attention. She can be reachec at (210) 322-2679 or Ann Milletief@ed . gov,

This letter sets forth CCR’s determination n an individual QOCR case. This letter is not a
formal statement of QCR policy and shoulc not be relied upon. cited, or construed as
such. OCR’s formal policy statements are ipproved by a duly authorized OCR official
and made available to the public. The Con slainant may have the right to file a private
suit in Federal court whether or not OCR fiads a violation.
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We look forward to receiving the University's first monitoring teport under the
agreement by March 30, 2012, If you have guestions or concerns about this letter, vou
should contact Ms. Karla K. Ussery. Team Leader. by ¢-mail at Karla Usservi@ed.cov or
by telephone at {216) 522-2683.

Since-ely,
R Y ey
Lt ‘j LI et é Vo AR E(

Cafhe rine D. Crisweil
{rec or

Enclosure
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Resolution Agreement
Central Michigan University
OCR Docket Number 154 15-2009

Central Michigan University (the University) submits the following agreement to the U.S.
Department of Education, Office for Civil Rights (OCR), to iesolve the above- referenced
complaint and to ensute the University's compliance with Section 504 of the Rehabilitation Act
of 1973 (Section 504), 29 U.S.C. § 794, and its implementing regulation at 34 C.F.R. Part 104,
and Title I of the Americans with Disabilitics Act of 1990 (Title Ii), 42 U.8.C. § I 2131 et seq.,
and its implementing regulation at 28 C.F.R. Part 35. This Agreement does not reprcsent any
finding that the University has violated Section 504 or Title II or any other law in any way, and
the University makes no admission that it has violated the law, that it has failed to accommodate
the student, or that the remedies provided pursuant to this Agreement are legally required. With
this understanding, the University agrees to take the following actions:

Individual Remedies

A Onlv 2012, the University notified the Student, by written correspondence,
that The Student will be eligible for her Elementary Michigan Provisional Certification
upon her successful completion of her siudent teaching, and that the use of an interpreter
in the classroom for the student teaching experience will not exclude her from being
eligible to apply for her Elementary Michigan Provisional teaching license. The
University will further notify the Student, by written correspondence, that the University
will not penalize her for her use of interpreter services in evaluating her performance in
student tcaching.

2 ‘The University will ensure that the Student continues to receive interpreter services for
student teaching from a consistent team of qualified interpreters, with one designated
substitute, and will ensure that the interpreters arc available at all times when the Student
is sludent teaching, with no gaps in service, If the University continues to provide the
interpreter service through an outside agency, it will notify the agency of the
requirements in this paragraph.

3, If the University continues to provide inferpreter scrvices through an agency, the
University will monitor the agency's provision of services on a regular basis to ensure
that the scrvices provided are effcctive and consistent with the requirements in Jtem 2
above.

REPORTING REQUIREMENTS: By March 30, 2012, the University will submit to GCR
documentation verifying its implementation of Items 1-3 above, including: copies of the letters
issued to the Student and the agency providing interpreter services, or, alternatively,
documentation to show that the University is otherwise providing intetpreter services in the
manner described in Item 2; and, if applicable, documentation verifying its regular monitoring of
the agency-provided interpreter services in accordance with Item 3. By April 30, 2012, the
University will submit documentation to OCR verifying its continued implementation of Item 3
above, including monitoring letters or reports to and from the agency through the date that the




Student concludes her student teaching.

University-Wide Remedies

4,

By March 30, 2012, the University will submit to OCR for review its Section 504 and
Title II policies and procedures to ensure that they comply with the regulations
implementing Section 504 and Title I Specifically, the materials will require the
University to at a minimum;

a. evaluate every applicant and student, including applicants and students with
disabilities, on a case-by-case basis to determine whether the applicant or student
meets the essential requirements for admission inte or successful completion of a
University program, and specify in the policies and procedures that the University
will not categorically deny entry into University programs based on disability;

b. work with students who have disabilities in an interactive process to identify
appropriate academic adjustments and services;

c. recognize that academic adjustments may include auxiliary aids and services, as
well as modifications to academic requirements as necessary to ensurc egual
educational opporiunity;

d. take appropriate steps to ensure that communications with applicants, participants,
members of the public, and companions with disabilities are as effective as
communications with others;

& furnish appropriate auxiliary services, where required by law, to afford qualified
individuals with disabilities, including applicants, participants, companions, and
members of the public, an equal opportunity to participate in. and enjoy the
benefits of, a service, program, or activity of a public entity, including the

following:

(i) In determining what types of auxiliary aids and services are necessary, the
University will give consideration to the requests of individuals with
disabilities.

(i)  Auxiliary aids and services will be provided in accessible formats, in a
timely manner, and in such a way to protect the privacy and independence
of the individual with a disability.

t. confirm that the University will not forbid a student with a disability to use an
academic adjustment, where required by law, including an aid or service, if that
prohibition limits the student's participation in a University program, or require
the student to waive his or her right to an academic adjustment, such as an aid or
service, in order to participate in the program;




g. analyze the appropriateness of an aid or service in its specific context;

h. confirm that the University has an obligation, ultimately, to mcasure a student's
achievements and not the extent of the disability, and

i. confirm that the University prohibits retaliation against persons who make
complaints or assert rights under Section 504 or Title I1.

5. Within 60 calendar days after notification of OCR's appyoval of the University’s policies
and procedures, the University will notify students and University staff of the policies
and procedures and publish the policies and procedures on the University's website and
notify students and staff- how to obtain hard copies of the policies and procedures. The
University may meet this requirement with respect to its printed materials in any intcrim
period before such materials are regularly scheduled to be reprinted, by including
appropriate inserts in the existing materials.

6. Within 60 calendar days after notification of OCR's approval of the University's policies
and procedures, the University will provide training by a competent authority on Section
504 and Title I to all University staff' responsible for addressing issues regarding
academic adjustments and auxiliary aids and services for students with disabilities
pursuant to Section 504 and Title II. The training will focus on the University's
responsihilities identified in Item 4 above and the policies and procedures.

REFORTING REQUIREMENTS: By March 30, 2012, the University will submit to OCR a
copy of its drafl revised Section 504 policies and procedures. OCR will review the submission
and provide technical assistance, as needed, to ensure that the policies and procedures comply
with the requirements of Section 504 and Title I1. Within 60 calendar days after notification of
OCR's approval of the University's policies and procedures, the University will submit to OCR
information documenting its implementation of Items 5 and 6, including copies of the notices
1ssued to students and staff, a description of the training presenter's qualifications, the agenda
covered during the training, any materials provided during the training, and the sign-in lists for
each session,

General Requirements

The University understands that OCR will not close the monitoring of this agreement until OCR
determines that the University has fulfilled the terms of this agreement and is in compliance with
Section 504 and its implementing regulation at 34 C.F.R. §§ 104.4 and 104.44, and Title I and
its implementing regulation af 28 C.F.R. §§ 35.130 and 35.160, which were at issue in this case.

The University understands that by signing this agreement it agrees to provide data and other
informaltion in a timely manner in accordance with the reporting requirements of this agreement.
Further, the University understands that during the monitoring of this agreement, if necessary,
QCR may visit the University, interview staff and students, and request such additional reports or




data as are necessary for OCR to determine whether the University has fulfilled the terms of this
agreement and is in compliance with Section 504 and its implementing regulation at 34 C.F.R.
§§ 104.4 and 104.44, and Title II and its implementing regulation at 28 C.F.R. §§35.130 and
35.160.

CENTRAL MICHIGAN UNIVERSITY
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By: Manuel R Rupe Date
Its: General Counsel
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Paul W. Coughenour, Esq.

Clark Hill PLC

560 Woodward Avenue, Suite 3500
Detroit, Michigan 48226

Re: OCR Docket #15-10-2027
Dear Mr. Coughenour:

This letter is to advise you of the dispositin of the above-referenced complaint filed with
the U.S. Department of Education (the Desartment). Office for Civil Rights (OCR), on

December 3 O,gainst Macomb Conmunity Cotlege (the College). The complaint

alleged that the Colfege discriminated aga nst a student (the Student) on the basis of
disability. Specifically, the complaint aliezed that during thel —Jspring’summer term_ (b)(6); (b)(7
the Student was required to take weekly qnizzes for his -cias's---i-ﬁ---a---h-ard--eopy ------ X

format in the College’s Leaming Center while the other students in the course were
allowed 10 take the quiz online, from any Iacation, during the same 48-hour period that
the Student was allotted. Because the Lea ning Center’s hours and location were
inconvenicnt for the Student. he was force: to withdraw from the class. The complaint
also alleged that, when the Student filed a disability discrimination complaint with the
College about this matter, the College faile d to provide him with an appropriate grievance
procedure.

OCR 1s mespensible for enforcing Section 104 of the Rehabilitation Act of 1973,

29 U.S.C. § 794, and its implementing reg :lation at 34 C.F.R. Part 104. Section 504
prohibits discrimination on the basis of disability by recipients of Federal finaneial
assistance from the Department. OCR is also responsible for enforcing Title 11 of the
Americans with Disabilities Act of 1990, 22 U.S.C. § 12131 et seq., and its implementing
regulation at 28 C.F.R. Part 35. Title I prohibits discrimination on the basis of disability
by public entities. As a recipient of Feder:1 financial assistance from the Jepartment and
a public entity, the College is subject to thuse laws. Accordingly, OCR hes jurisdiction
over this complaint.

The Departent of Education’s mission 15 to promole sc o dent achiovement and prepariiog for giobal compegtiveness
by fostorimyr educational ex. eflence and ensuring caaal sovess.

wy wied.gov
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Based on the complairt allegations, OCF. investigated the following issucs: whether the
College discriminated against a qualified student with a disability in violation of the
Section 504 implementing regulation at -4 C.F.R. §§ 104.4(a)}, (b) and 104.44 by failing
to make a modification to an academic requirement necessary to ensure that the
requirement did not discriminate on the basis of disability and by failing to provide the
student with an equal opportunity to part cipate in its program and a service that was as
effective as that offered to students withc ut diszbilities (see also Title I’ implementing
regulation at 28 C.F.R. § 35.130); and wiether the College failed to adopt grievance
procedures that incorporate appropriate ¢ ue process standards and that provide for the
prompt and equitable resolution of comp aints alleging any action prohibited by Section
504 oz Title I, as required by 34 CF.R. : 104.7(b) and 28 C.FR. § 35.107.

During the investigation, OCR reviewed documentation from the Student and the
College. OCR also interviewed the Stud:nt and refevant College personnel and provided
the Student an opportunity 1o respond to ‘he information provided by the College. Based
on a careful review of this information, (:CR found sufficieni evidence to conclude that
the College discriminated against the Student on the basis of disability and that the
College failed to provide the Student wit an appropriate grievance procedure. We set
forth the bases for this determination below,

Summary of OCR’s Investigation

Generally, OCR does rot conduct its owr: invesiigation of allegations that have alread ¥
been filed and investigated through an en’ity’s internal grievance process. Instead, OCR
reviews the other entity’s investigation and resolution of the grievance and determines
whether those meet OCR’s regulatory stendards. 7.e., all allegations were investigated.
appropriate legal standards were applied, and any remedies secured meet OCR’'s
standards. In this case. the Student submtted documentation supporting that the College
applied incorrect legal standards during s resolution of his complaint. We therefore
opened an investigation.

The Student informed OCR, and the Coll:ge does not dispute, that the Coliege agreed to
provide the Student disability-related serrices, including extra time on tests. The Student

B)(B): (B)(F began classes for the College's|— ourse on May : [ N (b)(6); (b)(7
[5%(6); ()] C/— ~[—_Jwas an online class. and the instrucior administered quizzes about once per week. (©)
© The College permitted other students to t ke course quizzes online. at any time and from

any tocation during specified 48-hour tir ¢ pericds. Because the Student needed extra
time on the quizzes, which would have e: ceeded timeframes permitted by the course
assessment software, the College granted the Student extra time for quizzes. However.
the College required him to take the quiz::es on campus in the Learning Center during the
same 48-hour time period as the other students. He indicated that the Learning Center is
not open 24 hours per day and that he did not live on campus, but instead lived
approximately 11-12 miles from campus, a distance that was about a 20-22 minute drive.
As aresult of his inability fo take the qui: es under the same circumstances and with the
same conveniences as other students, the Student dropped Math ..a_nd...x_@_ﬁised 1o pay
the full amount of fees charged by the Cellege for the course.
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The Student filed a complaint with the College rajsing the same allegation raised in this

OCR complaint. The College issued a nc vielation finding on November [ - )-The...... (b)(6); (b)(7
finding stated that the Student had been ¢iven an accommodation {extra time taking the

quirzes in the Learning Center) that:

was reasonable based upon all the circumastances. [The Student] provided

no evidence that [his] disability p-ecluded {him] from taking [his] exam on

ground at the Learning Center ins:zad of online as {he] requested. The law

does not give [him] the right to ct oose [his] accemmodations. The law

sitply requires that the accommeations be reasonable.

The Student disagreed with the College’s finding and filed his OCR complaint within 60
days of the College’s determination, making his complaint with OCR timely filed.

With one exception, the College does not dispute that it required the Student to come into
the Learning Center on campus and take “he quizzes in a hard-copy format during the
same 48-hour period during which other ;:tudents could take the test online, at any time,
from any location with internet access. The exception stated by the College was that,
because the Learning Center was not ope s on Sundays. the Student was granted an
additional day for any quizzes open on a Sunday. The Learning Center is located on the
College’s main campus. The College ass:rted that during the [ Jspring/summer

session the Leamning Center’s hours were Monday-Friday 8:00 a.m.-8:45 p.m. and <
Saturday from 10:00 a.m. t0 2:34 p.m.

and asked for “Classroom Assistance
Letters” for both courses he was taking that 1crm|(b)(6); w®c
The *Counselor’s Notenad™ entry completed by a Special Services counselor stated that

vou, that the Student was approved for extended testing time and testing in a reduced- <
disiraction environment for those two courses. The College did not provide copies of the

Classroom Assistance Letters for the spring/summer [ Jterm. but did provide copies of |
the Student’s Classroom Assistance Letters from the wintell term.. The letters were

form fetters, with an “x” placed next t0|(b)(6); (b)(7(C) Jfor why the Student peeded
assistance. Under the accommodations Steion o the Torm, the following were checked:
“Untimed testing, instructor submits test o advance to the Learning Center” and “Testing
in & reduced-distraction environment in t e Learning Center.”

S was ail entirely online class, i cluding weekly online quizzes. Students were

required to “attend” at least five different days per seminar, each seminar lasted about
one week, the class fasted {or eight weeks (this was accelerated; a typical course lasted 16
weeks). and quizzes were given about once per week. A College official explained that
the College uses a learning management syvstem, ANGEL Learning (ANGEL), which is
computer software accessed through the 1 ternet. ANGEL allows the College to host
online or virtual classes, online or web-bzsed supplemental coursework for College
courses, documents, discussion forums. and other, similar online or virtual activities.
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The June L—__ICounselor’s Notepad entry states that the [ professor.. (b)(6); (b)(7

contacted the counselor to ask how to provide extended test time for a virtual class. The ©)
counselor contacted the Learning Center and was told that the Student could take the test

onfine at the Learning Center, once the p-ofessor contacted the Learning Center and set

up the online test-taking software for extonded fest time support. A June
Counselor’s Notepad entry stated that thel professor had called saying that the

(b)(6): (b)(7
(©)

Student could not take the course quizzes onlne m the Learning Center because the
integrity of his quizzes could not be assu-ed, and that if he were to provide the Student
with separate quizzes in the online envirc iment, it would take him “weeks” to create the
cight quizzes. The entry ends with a note that the[ ——Jprofessor asked if there . (b)(6); (b)(7
were any other alternatives for the Studeit’s extended test time.

Information provided by the College sup;sorted that, in June[__JANGEL did not aliow . (b)(6); (b)(7
for the quick creation of an untimed or v zended time quiz for a quiz that was set up as
tirned. The professor estimated for QCR that it would have taken him at least 50 minutes
to create cach untimed quiz in ANGEL. Another option, not requi 1ing the creation of
separate quizzes, would have been for the Student to take the quiz after the 48-hour time
period ended for the other students. This option was rejected because, for these quizzes,
ANGEL was set up so that. once the asse :sment deadline ended for the rest of the class,
the solutions to the problems were reveal :d and were available to all of the students. The
College did not want to change this featu = because of the belief that the other students
would have objected because students typically want immediate feedback in fast-paced,
online classes. As a result, the professor zontacted Student Support Services and asked if
there were any alternatives, besides his hiving to create guizzes for the Student in
ANGEL, for the Student to receive his extended test time. [he professor stated Student
Support Services determined that the solt tion would be for him to create pencil-and-
paper quizzes and turn ther in to the Leaming Center, and the Siudent would be able to
take them there. The professor said that the hard-copy quizzes took him 10-15 minutes
each to create. It took some additional titae for him to deliver them to the f.earning
Center. The professor stated that he was insure how the decision was made 1o have the
Student take the quizzes in a hard-copy ft -mat in the Learning Center. He said that after
he contacted Student Support Services they called him back and offered him this solution,
and he agreed to it. The professor acknovwledged that, if he had created the Student’s
quizzes in ANGEL, he could have used the same set-up for any other student who needed
additional time for online quizzes.

(b)(6); (b)(7
(©)

The College informed OCR that, .as....e{.me.academ ic year, the College
upgraded from ANGEL version 7.2 to 7.<. and the new version incorporates features that
were not possible with the version that wes in place during the[—kpring/summer term_
One of the upgrades is the capability to create untimed tests more easily. The[ ]
professor confirmed that the College’s ne » version of ANGEL makes it much casier to
create an untimed test from a timed test. t-at he has created separate, untimed tests for
two or three students, and that it takes only a few minutes to create the untimed or
extended time tests.




Page 5 - Paul W. Coughenour, Esq.

OCR’s reviewed the College’s “Civil Ri zhts Complaint Procedure,” which is utilized for
civil rights complaiuats, including those vnder Section S04/ Title 11 not involving
harassment. The procedures identified the Dean of Student Success as the contact person
for complaints ageinst students. It also i jentified the College’s Equal Opportunity
Diversity Officer as the contact person fur complaints against employees. The
procedures provided the contact informaion for each person, The procedures stated that
the contact person would “discuss the ccmplaint with the complatnant and conduct an
investigation that is appropriate under th: circumstances.” The procedure then stated that
the complainant would be provided with written notice of the outcome. The procedure
did not include: a process for making complaizts against a third party {ex. a visiting
athlete or a contractor); adequate, reliabl: and fupartial investigation of complaints,
including the opportunity for parties to present witnesses and other evidence; reasonably
prompt timeframes for the major stages «f the complaint process; or assurance that the
College will take steps to prevent recurrence of discrimination found to have occurred
and correct jts cffects on the complainan: and others, if appropriate.

The Dean of Student Success Services stited that the College's formal process/policy for
addressing gricvances is in a handbook cn rights and responsibilities that is provided to,
and discussed with, all students during o-ientation. The Dean stated that the policy is
also on the College’s website, in the course catalog and, she believed, on students’
schedules. The Dean stated that, once st e receives a corplaint, she investi gates what
happened by taiking fo the complainant ¢ nd any witnesses identified by the complainant,
and otherwise gathering facts. The Dean said that at the conclusion of her investigation
she sends a written response 1o the comp ainant in an e-mail and via regular majl.

that she met with the Student, provided Fim with a two- or three-hour time period fo
submit additional information, and then had conversations with the instrector, the
infermation technology department, the online courses department. and the disability
services office. As noted above, the Col ege determined that the accommodation
provided to the Student, of taking the quizzes in the Learning Center with extra time, was
“reasonable” based upon all the circumst :nces and that the “law simply requires that the
accommodations be reasonable.”

Regarding the S[uden{S____Q_s:.lc}b.er.. grievance against the College. the Dean said

Applicable Lecal Standards and Analysi:

s Access to Online Quizzes

Section 304°s implementing regulation re quires recipient postsecondary institutions to
make modifications to academic requirer:ents necessary to ensure that the requirerments
do not discriminate on the basis of disabi'ity and that they provide students with
disabilities an equal opportunity 1o partic pate in their programs. Section 504 also
requires that such institutions provide services as effective as those offered to students
without disabilities. 34 C.FR. §§ 104.4(.J, (b} and 104.44: see afso Title II's
mmplementing regulation at 28 C.F.R. § 35,130,
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While a postsecondary institution need not provide a specific academic adjustment if it
would fundamentally alter an essertial academic requirement or lower academic
standards. and need not provide the exact service a student requests, those provided must
be effective. OCR gives deference to an nstitution’s academic decision-making in
determining whether a requested academ ¢ adjustment and/or modification would
fundamentally alter an essential program requirement. In order to receive such deferen ce,
relevant officials within the institution ar: required to have en saged in a reasoned
deliberation, including a diligent assessm ant of available options.

Colleges arc not required to provide the r10st sophisticated auxiliary aids available;
however, the aids provided must effectively meet the needs of a stedent with a disability.
An institution has flexibility in choosing “he specific aid or service it provides to the
studerit, as long as the aid or service selected is effective. These aids should be selected
after consultation with the student who will use them. No academic adjustment, aid or
service will be useful unless it is successtul in equalizing the opportunity for a particular
student with a disability to participate in the education program or activity.

To determine if a program, service, or aciivity dzlivered online or through a website
provides equal access to persons with dis.bilities, OCR considers such Factors as whether
persons with disabilitics have the same ecse of use, ready access, completeness of
information, functionality, and timeliness of response.

in the instant case, the College provided : tudents without disabilitics with the opportunity
to complete assessments online, from any location offering internet access, during any
time within a 48-hour period. The College decided to provide its agreed-upon
accommadation for the Student’s disability -~ extended time en quizzes and tests — by
having him take his quizzes on campus during the same 48-hour timeframe offered to
other students, in the Learning Center, wi ‘ch was niot open 24 hours per day, had limited
hours on Saturdays, and was closed on St adays (with the possible exceplion that, i the
quiz {ell on a Sunday, the Student was gr: -1ted an extra day). Therefore, the Student’s
ability to take the quizzes and tests was li aited compared to the availability of the
quizzes and tests to other students in the course. In addition, the accommodation
provided required the Student to travel from his home to campus, which was not required
of students without disabilities v the cowse.

In order for OCR to grant deference to the: College’s determination regarding its chosen
method of providing the Student’s agreed -upon accommodation, the College would have
needed to provide OCR with evidence thet providing the Student an online assessment, or
some other substantially equivalent asses: ment method, would fundamentally alter the
nature of the assessment or pose an unduc burden. The College did not provide such
evidence in this case. 7he provision of th 2 test in the online format was possible. The
College would have been able to provide the Student the quizzes, with his
accommodation of extended time, under the same circumstances as those offered to otker
students, if the professor had spent an estimated 50 minutes per quiz setting up the quiz in _
ANGEL. the College’s online software. " his was 35-40 minutes more than the professor
spent creating the hard-copy quizzes, not ncluding the time he spent delivering the
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quizzes to the Learning Center. Requiring an employee to spend 35-40 extra minutes to
create an accessible quiz that would have provided the Student’s agreed-upon academic
adjustment of extended time does not risc. 1o the level of an undue burden. especially
when the same format eculd have been used for similarly-situated students. Neither
would the provision of the quizzes in the online format have altered the nature of the
assessments because the assessments were designed 1o be taken online.

the academic adjustment provided to the Student did not offer the same ease of use or
ready access to the Student, and thus did 10t provide him with an equal opportunity to
participate in the College’s program, in v olation of 34 C.F.R. §§ 104.4(a). {b). 16444
and 28 CF.R. § 35.130.

o {inevance Procedure

Section 504 and Title Il require covered istitutions to have grisvance procedures that
incorporate appropriate due process stancards and that ensure the prompt and equitable
resolution of disability discrimination coraplaints. 34 C.FR. § 104.7(b). See also

28 C.ER. § 35.107(b). OCR has identificd a number of elements in evaluating whether a
school's grievance procedures are promp and equitable, inchuding whether the
procedures provide for:

e natice to students and emplovees if the procedure, including where complaints
may be filed;

< application of the procedure to conplaints alleging discrimination carried out by
employees, other students, or third parties;

» adequaie, reliable, and impartial investigation of complaints, including the
opportunity to present witnesses and other evidence:

o designated and reasonably prompt timeframes for the major stages of the
complaint process;

e notice to the parties of the outcome of the complaint; and

e an assurance that the school will tike steps to prevent recurreace {of anv
harassment) and to correct discrin inatory effects on the complainant and others, if
aprropriate.

While the College has a procedure for hardling disability complaints. its “Civil Rights
Complaini Procedure,” as noted above, thz procedure does not include: a process for
making complaints against a third party; : dequate, reliable and impartial investigation of
complaints, including the opportunity for parties to present witnesses and other evidence;
reasonably prompt timeframes for the ma or stages of the complaint process; or assurance
that the College will take steps to provent recurrence of discrimination found to have
cccurred and correct its effects on the coniplainant and others, if appropriate.
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Moreover, in investigating the Student’s grievance, the College used only a “reasonable
accommodation” standard. without considering whether the Student was provided an
equal opportunity to benefit from the onl ne course or whether he was provided services
that were as effective as those provided t1 students without disabilities.

The information obtaired by OCR during this investi gation therefore revealed that the
College applied incorrect legal standards in its disposition of the Student’s College
complaint, and that il utilized a grievance procedure that lacked appropriate due process
standards and did not provide for the pro-npt and cquitable resolution of complaints, in
violation of 34 CFR. § 104.7(b) and 28 " F.R. § 35.107(b).

On November 17, 2011, OCR informed t 2 College that OCR’s investigation was
complete and that OCR had determined t1at a preponderance of the evidence supported a
conclusion that the College failed to com +ly with applicable regulations; therefore, a
proposed resolution agreement was sent to the College. The agreement would have
required the College to reimburse the Stalent for the cost of the course and any required
textbooks/materials and fo remove any he ids on the Student’s account that were related 1o
the course. The agreement also would he ve required the College to write a letter to any
entity taking any collection action regard ng the Student’s tition for the course advisin g
the entity of the resolution of the issue, ar.d notify the ration’s threc largest credit
reporting agencies that this deht was reported in error so that any negative reports
resulting from the Colloge’s collection acions were removed. The agreement also would
have required appropriate College staff t¢ participate in a technical assistance discussion
with OCR regarding academic adjustmen s for individuals with disabilities. the
requirernent that individuals with disabili ‘es be provided an equal opportunity to
participatc in the College’s programs, anc the application of these concepts to online
courses. Lastly, the agreement would have required the College to revise its disability
grievance procedure, submit it to OCR fo- approval. and. after approval by OCR. publish
its revised grievance procedure and provi ¢ a copy 1o the two staff members at the
College who are responsibie for receiving and investigating Section 504/Title 11
complaints.

The College and the Student subsequently provided OCR with information which
indicated that the Student had been taking [~ Jourses during the relevant semester, for a
—Jor[_Jper course. Upon registration for theJourses, he paid
at was due. He dropp :d [_Jourses; but not within the College’s

specified timeframe for reimbursement; thsrefore, the Student still owed the College
[(b)(6): (b)(7(C) | However, [(b)(6); (b)(7(C) | was not related

thel__—had been cleared from his account, and that the College
would reimburse him for any amounts he paid for required texis or other materials for the
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online course. provided he submit proof 3f payment to the College no later than 30 days
from the date of the letter. The leiter also stated that the College directed the collection
ageney to permanently terminate all collection activity and that the collection agency
confinmed to the College that it has, in f2ct. closed its file on the Student’s account,
without having reported the debt 1o the ¢ -2dit bureaus. Finally, the letier stated that the
hold placed on the Student’s account hac been released. Included with the letter was an
¢-mail from the[B)(E); B)(7(C) |
[(0)(6). (b)} whichstated that the account vas pernmanently closed, and that the
delinquency was not reported to any of tl-2 three major credit reporting agencies. The
College also provided OCR with two othzr documents. both showing the balance due
from the Student is now $0.00 -- an “Iter1ized Statement of Tuition of Fees” and a
“Student Class Schedule and Registratior: Statement.” On Fapuary 12, 2012, the Student
confirmed to OCR that he had provided t e College with proof of payment for his
textbook costs and the College reimbursed him. On January 18, 2012, the Coliege
provided OCR with proof of reimbursem :nt to the Student in the amount of ..f.b.r_ ............................... (b)(6); (B)(7
his textbook costs.

The Colleze also revised its grievance procedure, which is available on the College’s
website. OCR reviewed the revised proc :dure online on January 18, 2012, and found
that it complies with Section 504 and Title If requirements. On January 31, 2012, vou
sent OCR a letter confirming that you wi'l conduct training on relevant Section 504 and
Title II requirements for College staff res sonsible for determining academic adjustments
and auxitiary aids and services for persons with disabilities, as well as any staff
responsible for investigating or making d >terrinations concerning disability-related
grievances and complaints. The training will cover academic adjustments for individuals
with disabilities, the requircment that ind viduals with disabilities be provided an equal
opportunity to participate in the College’s programs. and the application of these
coneepts to online courses. The College’s letter stated that the training will be provided
no later than March 30, 2012, and that, orce the training has been provided, the College
will send OCR documentation regarding “he training that was done, including a sign-in
sheet with a caption denoting the training topic, the date of the training, the times it was
scheduled to start and stop, end a copy of any Power Point or other materials used in the
fraiming.

In light of the foregoing, the College’s ac “ons taken with regard to the Student’s account
and the grievance procedure. along with t+e training it has indicated it wil] provide, will
resolve the compliance issues in this com saint. OCR will monitor the College’s
implemexntation of the training and. if the College does not fully implement its
commitment, OCR will reopen the compl 1int and take appropriate action to ensure the
College’s compliance with Section 504 ar. 3 Title 1. Ms. Kelly McHargh, Senior
Attorngy, will be coordinating OCR's monitoring of the College’s implementation of the
commitment. Ms, McHargh can be reach:d at (216) 322-2675 or

Kelly McHarght@ed.gov. Please submit the College’s report verifying the training
through the decumentation described abo e to Ms. McHargh's attention by April 15,
2012,
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This letter sets forth OCR’s determinatio 1 in an individual OCR case. This letter is not 2
tormal statement of GCR policy and sho 11d not be relied upon. cited, or construed as
such. OCR’s formal policy statements are approved by a duly authorized OCR official
and made available to the public. The ccmplainant may have the right to file a private
suit in Federal court whether or not OCR finds a violation.

- Thank you for your cooperation during the resolution of this complaint. Should you have
any questions about this letier, please cotiact Mr. Donald S. Yarab, Team Leader, by
telephone at (216) 522-7634 or at Donal¢ Yarablged.poy.

Sinerely,

Cat-erine D. Crisw
Pirctor



UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS — DISTRICT OF COLUMBIA OFFICE

October 13, 2011

Dr. John J. DeGioia

Office of the President
Georgetown University

204 Healy l1all

37th & "O" Streets, NW
Washington, DC 20057-1789

Re:  OCR Complaint No. 11-11-2044
Resolution Letter

Dear Dr. DeGioia:

This letter is to notify you that the District of Columbia Office for Civil Rights (OCR), within the
L.S. Department of Education (the Department), has completed its investigation of the complaint
filed on January 10, 2011 against Georgetown University (the University). The Complainants
allege that the University discriminated against their daughter (the Student) on the basis of
disability. Specifically, they allege that [BX7)XC) |
[®)7)C) | the University discriminated against the Student based on her disability when it
subjected her to certain conditions as a requirement for reenrollment following a medical leave
of absence.

OCR is responsible for enforcing Section 504 of the Rehabilitation Act of 1973 (Section 504), 29
US.C. § 794, and its implementing regulation, at 34 C.F.R. Part 104, which prohibit
discrimination on the basis of disability in programs and activities that receive federal financial
assistance (FFA) from the Department. The University is a recipient of FFA from the
Department and therefore, is subject to the provisions of Section 504. The Section 504
rcgulation, at 34 C.F.R. § 104.43, rcquires that a college or university may not, on the basis of
disability, exclude students from participation in, be denied the benefits of, or otherwise be
subjected to discrimination under any of its programs or services.

During the course of OCR’s investigation, the University expressed an interest in resolving the
complaint under Section 302 of OCR’s Case Processing Manual, which provides that a
complaint may be resolved at any time when, before the conclusion of an investigation, the
recipicnt expresses an interest in resolving the complaint. On October 7, 2011, the University
entered into a voluntary resolution agreement {the Agreement) with OCR to resolve the
complaint. The provisions of the Agreement are aligned with the allegation raised by the
Complainants and information obtained during the course of OCR’s investigation, and consistent

400 MARYLAND AVENUE, 5.W., Washington DC 20202-1475
Telephone (202} 453-6020 Facsimile (202) 453-6621 TDD 1-877-521-2172
E-mail OCR.DC&ed.gov  Website www.ed.gov

The Dgpartment of Education's mission is to promuote student achievement and preparation for global competitiveness
by fostering educations! excellence and ensuring equal access.
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with the zpplicable regulations. When fully implemented, the Agreement will resolve the
complaint.

This concludes OCR’s investigation of the complaint and should not be interpreted to address the
University’s compliance with any other regulatory provision or to address any issues other than
those addressed in this letter. We have advised the Complainants that the University may not
harass, coerce, intimidate, or discriminate against them because she filed a complaint or

participated in the complaint resolution process. If this happens, they may file another complaint
alleging such treatment.

This letter sets forth OCR’s determination in an individual OCR casc. This letter is not a formal
statement of OCR policy and should not be relied upon, cited, or construed as such. QCR’s
formal policy stalements are approved by a duly authorized QOCR official and made available to

the public. The complainant may have the right to file a private suit in federal court whether or
not OCR firds a viclation.

Also, under the I'reedom of Information Act, it may be necessary to release this document and
related correspondence and records upon request. If OCR receives such a request, we will seek

to protect, to the extent provided by law, personal information that, if released, could constitute
an unwarranted invasion of privacy.

We appreciate the cooperation of the University, particularly Rosemary Kilkenny, Lauralyn
Beattie, and Adam Adler. If you have any questions, feel free to contact Sebastian Amar at 202-

453-6023 or at SebastianAmar@ed.gov or Kay Bhagat at 202-453-6598 or at
Kay. Bhagatiwed, gov.

Sincerely,

é/?{f,&@w utéft’iﬂué ﬂ

Olabisi L. Okubadejo
Tcam Leader
District of Columbia Office
Office for Civil Rights

cc: Rosemary Kilkenny, Fsq.
Lauralyn Beattie, Esq.
Adam Adler, Esq.



Voluntary Resohution Agreement
Georgetown University
OCR Complaint Neo. 11-11-2044

Georgetown University (the University) agrees to fully implement this voluntary resolution
agreemnent {Agreement) to resoive Office for Civil Rights {OCR) Complaint No. 11-11-2044,
Prior 1o the compiction of OCR’s investigation, the University expressed an interest in resolving
this complain! pursuant to S¢ction 302 of OCR’s Case Processing Manual and voluntarily agrees
1o take the following actions:

i The University wil: revise its policies and procedures for students to take a voluntary
Medical Leave of Absence (MLOA) to ensure that they comply with Section 504 and its
mplementing regulation. The tevised policies and procedures will provide for an
individualized process for assessing a student’s eligibility to take an MLOA and return
from an MLOA. Under the revised policies and procedures, any conditions that the
Upiversity may impose upon a student’s return from an MLOA must be reasonable,
individuahized, and give significant weight to documentation of the opinior of the
student’s ireatment provider regarding the student’s ability 1o function academically at
the University with or withowt accommodations. At a minimusn, the revised policies and
procedures will:

a. Include prompt and reasonabie timeframes within which the University will
complete its review and final determination of students’ requests to take and
retemn from an MLOA;

b. Notify students of the University's process for reviewing the students’ requests to
take and return from an MLOA, which, will:

i. Explain that students are typically required to provide medical
documentation From their individual treatment providers;

il. Describe how the University will consider medical documentation
provided:

iii. List criteria and/or provide examples that the University wall rely upon in
making any determinations that a  student provided (nsufficient
documentation, including those for when the University will contact the
student’s treatment provider and those for the extraordinary circumstances
i which an additional assessment by CAPS or a mutually agreeable
independent c¢linician wili be required. The policies/procedures will
clarify that the University will docament this determination and share the
determination and rationale with the individual stadent; and

iv. Tdentify whether a student will be required 1o participate in a “check-in”
conversation with University personnel lo discuss transition back (o
University life and explain the purpose of this “check-in™ conversation:

¢. Ensure thal stwdems are not required to ergage in employment or volumeer
positions or 1o submit letters of recommendation from an employer as a condition
for retum;

d. Ensure that sisdents are not required to demonsirate a decrease in or ameljoration
of their disebility-related behavior or symptoms, but allow the University o
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require students 0 demonstrate their readiness (o resume studies and be a
svocessful member of the campus commanity, with or without accommodetions;
€. Quliine the differences between an MLOA and & Personal Leave of Absence
PLOA) to zilow students to select their preferred LOA; and
. Notify students that the MLOA is a voluntary process.

Reporting Requirement: By November 15, 2011, the University will provide 10 OCR a
draft o7 its revised MLOA policies and procedures. Within 14 ca endar days of OCR's
approval of te revised policies and procedures, the University will adopt and widely
disseminatc the revised procedurcs.

Reporting Requirement: Within 4 calendar days of the University’s adoption and
dissemination of the rtevised procedures, the Univemsity will provide QCR with
documentation that the revised policies and procedures were adopted and widely
disseminated to University personnel, students, and any other relevant individuals in the
University commumnity.

e

Within 30 caiendar days of the adoption and dissemination of the revised procedures, the
Jniversity will provide training on is revised MLOA policies and procedures to sl
niversity personnel involved with advising students about an MLOA and reviewing
requests ‘¢ take and returh from an MLOA

Reporting Requirement: Within 7 calendar days of the date of the training, the
University wiil previde OCR with documentation of its completion of this item, including
copies of all training materials provided, the topic{s¥information covered during the
waiping, the namets)tite(s; of the individuai(s) who provided the iraining, and
documentiation of the names and titles of the University personnci who attended the
raithng.

. Withirn 14 calendar days of roceiving any request from the Student with supporting
documentation, as required in the revised MLOA policies and procedures, during the
20:11-201Z andfor 2012-2013 academic years to retum from the MLOA she took
beginning in Japnary 2011, the University will review the Swdent’s request and
determine whether or when she may retum 1o the University, as weil a5 any reasonable
and indrviduaiized conditions for her returmn.

Reporting Requirement: Within 7 calendar days of completing the review of /
the Siudent’s request to return, the University will provide (0 OCR documentation of its

review of the Student’s reguest to retum to the University, including (a) the information

the University reviewed; {b) its determination about whether the Student reay return; and

fc) if applicabie, any proposed reasonable and individualized conditions for the Student’s

elurn to the University. Within 7 galendar days of OCR’s approval of the University’s

review and any conditions, the University will notify the Studem of its determination

with regard to her request and any approved conditions. Within 7 calendar days of

natifving the Student of its determination, the University will provide documentation to

JCR of the notification it gave to the Student.
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4.

. ]

phAbkan 8% galendar Jays of +he Univernidysg aéo‘»*’m\

of mevined MLOA ' rocedu res,

3 Bgihe University will review all situations where a student’s requesl to
sake an MLOA was denied and/or where a student’s request to retumn 0 the Universicy
from an MLOA was denied or delayed during the 2010-2011 academic year. For each
situation, the University will {a) detenmine if the denial decision, the conditions for the
student 10 be placed on the MLOA, and/or the conditions for return are consistent with its
revised MLOA policies and procedures, as discussed in Provision i, and (b) if the denial
decision or conditions wouid be different under the revised MLOA policies and
piocedures, the University will detenmine whether individual relief is appropriate for any
of ihe students and offer approJﬁatc remedies to the students,
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Reporfing Requirement:{Ry lanuar—33-—30t9%r the University will provide to OCR
documentation of its review of previous situations of students whose requests to take or
return w0 the University from MLOAs were denied or delayed, including (a) the
information it reviewed; (b) its determination about whether its denial decision or the
conditions for placement on and/or return from an MLOA would be different under the
new MLOA policies and procedures: (¢} its determination aboutl whether individual relief
is appropriate for each student; and (d) if applicable, any proposed remedies as a result of
its review for OCR's approval. Within 7_calendar days of OCR's approval of the
University’s review and propesed remedies, the Universily will offer any approved
remedies to students s appropriate.

Reporting Requirement:  if applicable, within 7 celendar days of the University
providing any remedies to students, the University will provide to OCR documentation
that it provided any approved remedies to students who accepted the remedies, as
identifted above.

The University understands that OCR will not ¢losc the monitoring of this agreement until OCR
determines that the University has fulfilled the terms of this agreement and is in compliance with
the regulation impiementing Section 304, at 34 C.F.R. Part 104, which was al issue in this case.
The University understands that by signing this agreement, il agrees to provide data and other
information in 2 timely manner in accordance with the reporting requirements of this agreement.
Further, the Umiversity understands that during the monitoring of this agreernent, if necessary,
OCR may visit the University, interview staff and students, and request such additional reposts or
data a5 are necessary for OCR (o determine whether the University has fuifilled the tarms of this
agreement and is th compliance with the regulation implementing Section 504, a1 34 C.F.R. Pan
104, whicir was at issue in this case.
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University Presiden? or designee Jatz
Georgetown University




Voluntary Medical Leave of Absence (MLOA) Policy
In Effect as of May 9, 2012

Introduction

The University recognizes that students may experience medical situations that
significantly limit their ability to function successfully or safely in their role as students.
In those situations, students should consider requesting a medical leave of absence
(MT.0A), which permits students to take a break from University life and their studies, so
that they may receive treatment and later return to the University with an enhanced
opportunity to achieve their academic and co-curricular goals.

Georgetown University has designed this policy to ensure that students are given the
individualized attention, consideration and support needed to address medical issues that
arise or escalate during their time at the University. This policy outlines a flexible and
individualized process that students should follow to request a medical leave of absence
to address their medical difficulties so that they can return to successfully matriculate at
the University.

Note: Students may also be eligible to take other types of leave from their academic
program. Undergraduate students should consult the Undergraduate Bulletin, available at
http://bulletin.georgetown.edu/regulations].html, and contact their academic Dean’s
oftice for more information. Graduate students should consult the Graduate Bulletin,

available at http://grad.ceorgctown.edu/pages/hulletin.cfim, and contact their academic
Dean’s office for more information.

Advantages of Taking a2 Medical Leave of Absence

Students who take a MLOA may be eligible to receive the following advantages that may
not be afforded by another type of leave of absence:

1. For undergraduate and graduate students, a MLOA does not necessarily disrupt
the student's guarantee of scholarships or funding.

2. A MLOA may allow a student to initiate a leave of absence and withdraw from
classes later in the semester than is normally permitted for personal leaves of
absence.

3. The length of time a student may take to recover while on a MLOA is typically
longer than the length of time permitted by an academic program for a personal
leave of absence.

4. For students with tuition reimbursement insurance, a MLOA generally qualifies a
student for benefits under tuition insurance plans they may carry.

5. For international students, a MLOA may provide a way to remain in the US
legally.



Medical Leave of Absence Process

The following procedures provide for an individualized approach for assessing a

student’s eligibility to take and return from a MLOA and are designed to be reasonable
and flexible,

The Exit Process

Students who are experiencing significant health issues that are interfering with their
academics or university life may choose to request a voluntary medical leave of absence.
Students interested in a MLOA should contact their academic Dean’s office, and the
Counseling and Psychiatric Service or Student Health (hereinafter referred to as the
“appropriate Health Service™). After a meeting with the student, the appropriate Health
Service will submit a recommendation to the Dean’s Office that a student’s request for a
MIL.OA be approved where the student’s health, safety, or academic success has been
compromised by a significant health issue. In recommending a medical leave, the
appropriate Health Service will make individualized treatment recommendations to
students designed to help them become academically and personally ready to resume life
at the University. The appropriate Health Service’s recommendation will be forwarded
to the Dean’s Office, who is responsible for granting leaves of absence. The exit process
proceeds as quickly as possible to allow a student experiencing difficulties due o a
medical condition to immediately step away from University life and receive the support
they need.

Because every student’s situation is different, the length of the recommended leave will
be determined individually. The goal of taking a MLOA is to ensure that students return
to the University with an increased opportunity for academic success and students should
take the time to achieve this goal. Students should check in with their academic Dean’s
office prior to and during their leave as leaves may not be permitted indefinitely.

Returning from a MLOA

When a student is interested in returning to the University from a voluntary medical leave
of absence, the student should take the following steps in order to initiate the re-
enrollment process:

1. Contact his or her academic Dean’s office and the appropriate Health Service to
advise of the student’s interest in re-enrolling well in advance of the intended
return date. The appropriate Health Service requests that students submit all
materials by November 1 for consideration for the spring semester, April 1 for the
summer sessions, and June 30 for the fall semester. This ensures that the
appropriate Health Service and the Dean’s office have sufficient time to review
the student’s request and re-enroll the student. If materials are received shortly
after the relevant deadline, the University will attempt to be flexible and review
the student’s request to return for the desired semester. However, if there is
missing information and/or the University needs additional time to contact the
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student’s treatment provider, as discussed below, consideration for a return may

be made for the following semester rather than the semester for which they were
initially secking to return,

Speak with the appropriate Health Service and Dean’s office to determiine

whether any unfinished course work should be completed prior to returning from
the leave.

Have treatment providers send a report documenting their work with the student,
the student’s clinical status, and an opinion as to the student’s readiness to
successfully resume academics and university life. The appropriate Health
Service relies heavily on information received from the student’s treatment
provider. Students will be asked to provide Release of Information Forms to the
appropriate Health Service so that its representative may communicate with
treatment providers, the Deans, and the Academic Resource Center, where
appropriate, regarding their return.

Depending upon the nature and individual circumstances of the MLOA, provide
information to the appropriate Health Service showing that the student has
reasonable capability of day-to-day functioning, with or without accommodations.
The decision to require a student to provide this information is made on an
individualized basis, and the decision and an explanation for this decision is
conveyed to the student, in writing, during the exit process. The appropriate
Health Service may also require this information be submitted at a later time if it
determines that the information provided by the student’s treatment provider is
not sufficient to make a recommendation about return. In those cases, the
appropriate Health Service will provide the student with a written explanation for
this determination. There are many ways in which a student might be able to
demonstrate their day-to-day functioning. Students may choose to provide
documentation from a reliable adult community observer who can comment on a
student’s activities and readiness to resume university life. A reliable adult
community observer could be a mentor, a member of the clergy, a work or
community service supervisor, co-worker, personal trainer, athletic coach, or
some other individual in a position to have observed the student during the course
of the leave (not a family member). Where possible, the letter should be
submitted on letterhead stationery, signed, dated, and describe the student’s daily
activities and the extent to which the writer feels the student is ready to resume
studies at Georgetown University and participate productively in University life,
The student may choose to have the letter sent to their Dean and ask the Dean to
forward it to appropriate Health Service if more convenient, Alternatively, a
student may provide the name and contact information of a reference who will be
able to provide information concerning the student’s daily activity and readiness
to resume studies to the appropriate Health Service. The student will not have to
disclose the reason for the leave of absence to the letter writer or reference.

(V9]



5. Depending upon the nature and individual circumstances of the MLOA, provide a
brief statement (no more than two pages) describing (1) the student’s experience
away from Georgetown including the activities undertaken while away, (2) the
student’s current understanding of the factors that led to the need for the leave,
and the insights the student has gained from treatment and time away, and (3)
how the student plans to ensure a successful return to Georgetown University.
The decision to require a student to provide this information is made on an
individualized basis, and the decision and an explanation for this decision is
conveyed (o the student, in writing, during the exit process. The appropriate
Health Setvice may also require this information be submitted at a later time if the
University determines that the other information submitted is not sufficient to
make a recommendation about return. In those cases, the appropriate Health
Service will provide the student with a written explanation for this determination.
Any requests for additional information may extend the University’s timeframe
for reviewing requests to return. The University will notify the student of any
situations where its review is delayed and the cause for the delay.

Processing a Student’s Request to Return from a MLOA

Once a student has sent in the materials, he or she should call to double check that the
appropriate Health Service has received these materials. Following a review of these
materials, the Director of the appropriate Health Service, or the Director’s designees, will
determine if the student appears ready to resume academics and university life. The
appropriate Health Service will recommend a student for a return where the
documentation demonstrates that he or she is ready to resume studies and be a successful
member of the campus community. Every effort will be made to respond to the student’s
request for return within 14 calendar days of submission of all the required materials. A
longer response time may be caused by the inability to reach a student’s treatment
provider, high volume in the appropriate Health Service, or other extenuating
circumstances.

As described above, the appropriate Health Service gives significant weight to the
documentation of the opinion of student’s treatment providers regarding the student’s
ability to function academically and safely at the University with or without
accommodations. During the process of reviewing an application, if the appropriate
Health Service determines that information provided by the treatment provider is
incomplete, requires further explanation or clarification, or when there is a disconnect
between the medical information provided by the treatment provider and other
information in the student’s files, the appropriate Health Service will contact the
treatment provider to obtain additional information. In extraordinary circumstances (e.g.,
the University is concerned about the medical provider’s credentials), the appropriate
Health Service may request that the student undergo an additional assessment to allow
the University to make a determination about the student’s readiness for return. In those
rare instances, the appropriate Health Service will notify the student of its rationale for
making this request.



Once a student receives a satisfactory review, the appropriate Health Service will contact
the student to request a check-in visit to review the students’ safety and review their plan
for sustained health, including recommendations for ongoing treatment, on or off campus.
Students with disabilities may be eligible for reasonable accommodations and/or special
services in accordance with the Rehabilitation Act of 1973 and the Americans with
Disabilities Amendments Act (ADAA) of 2008. Students are responsible for
communicating their requests for academic accommodations to the Academic Resource

Center (ARC). Detailed information on the process for requesting accommodations may
be found on the ARC website.

The appropriate Health Service will then provide a recommendation for return to the
dean’s office of the student’s school or college, and the dean’s office will make the final
determination of whether a student is able to return. The Dean’s office will be in touch

with students regarding any applicable academic requirements upon returning to the
University.

If upon review, the appropriate Health Service submits a recommendation to the Dean’s
office that a student is not ready for retum, the student will be advised of the Health
Service’s recommendation in writing along with recommendations that will enhance the
student’s chance of a positive recommendation the next time the student’s request is
considered. A student may appeal the Health Service’s recommendation that he or she is
not ready to return to the University by submitting an appeal letter in writing to the
Associate Vice President for Student Health within 10 business days or receiving notice
of the negative recommendation. The student may also submit any information he or she
believes to be relevant to the appeal. The Associate Vice President will review the
student’s submission and make a final determination as to recommencdation for return.



Resolution Agreement

In order to resotve Case No. 02-11-2036, Drake College assurcs the U.S. Department of
Education, New York Office for Civil Rights {OCR) that it will take the following
actions pursuant to the requirements of Section 504 of the Rehabilitation Act of 1973
(Scction 504), as amended, 29 U.S.C. § 794 et seq., and its implementing regulation, at
34 C.F.R. Part 104.

The execution of this Resolution Agreement does not constitule an admission that Drake
College of Business has commitied any violation of Section 504, or its implementing
regulations. Nor does execution of this Resolution Agreement constilute any admission
of other wrongdoing by Drake College of Business.

Action Item 1:

By June 10, 2011, the College will offer the complainant, in writing, an opportunity to
enroll in the Program in August 2011, and agree to consider his request(s) for academic
adjustments. The College may provide the complainant with a minimum of 20 calendar
days to respond, in writing, to the College’s offer. If the complainant accepts the
College’s offer, within 20 days of the complainant’s acceptance of the offer, the College
will consider the complainant’s request for an academic adjustment for the phiebotomy
course. The Coilege will give primary consideration to the complainant’s request to lake
the course without having other students draw his blood; but may also consider other
alternatives. :

Reporting Requirements:

a) By June 10, 2011, the College will provide documentation o OQOCR
demonstrating that it has offercd the complainant, in writing, an opportunity to
enrol! in the Program in August 2011, and agreeing to consider his request(s)
for academic adjustments.

b) By August 1, 2011, if the complainant accepts the College’s offer of
enrollment, the College will provide documentation to OCR demonstrating
that it has duly considered the complainant’s request for an academic
adjustment for the phlebotomy course, and that it gave primary consideration
lo the complainant’s request to take the course without having other students
draw his blood. If the College rejects the complainant’s preferred academic
adjustment, the documentation provided will demonstrate that the College
considered other alternatives for accommodating the complainant; including
but not limited to contacting other colleges and universities with similar
programs to determine how these colleges and universilies accommodate HIV
positive students in phlebotomy courses.

¢) By August 1, 2011, the College will provide OCR with documentation
demonstrating that the complainant has been notified of the outcome of the
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College’s decision regarding his request for an academic adjustment for the
phlebotomy course.

Action Item 2;

By June 30, 2011, the College will adopt procedures that comply with the requirements
of Scction 504 10 address students’ requests for academic adjustments and/or auxiliary
aids and services, such as requests for modifications of program requirements.

Reporting Requirement: By Junc 30, 2011, the College will provide OCR with
documentation demaonstrating that it has adopted appropriate procedures to
address siudent requests for academic adjustments and/or auxiliary aids and
services, in accordance with Action Item {2) above.

Action Item 3:

By July 29, 2011, the College will provide training to all relevant College staff on the
College’s procedures for addressing students’ requests for academic adjustments and/or
auxiliary aids and scrvices.

Reporting Requirement: By July 29, 2011, the Coilege will provide OCR with:
(a) the name(s) of the individuals who conducted the training outlined in Action
Item (3) above; (b) a list of the individuals who attended the training and their
positicns; {c) the date(s) the training was conducted; and (d) copies of any
training materials disseminated.

Action Item 4:

By June 10, 2011, the College will notify participants, beneficiaries, applicants, and
employees that it does not discriminate on the basis of disability, and of the identity of
the responsible employee designated to coordinate its efforts to comply with Section 304.

Reporting Requirement: By June 10, 2011, the College will provide OCR with
documentation demonstrating that it has notified participanis, beneficiarics,
appiicants, and ecmployees that it does not discriminate on the basis of disability
and of the identily of the responsible employee designated to coordinate its efforts
to comply with Section 504, in accordance with Action Item (4) above. Methods
of notification may include the posting of notices, including on the College’s
website, publication in newspapers and magazines, placement of notices in the
College’s publications, and distnibution of memoranda or other written
communications.

Action Item 5;

By August 1, 2011, the Colicge will include its notice of non-discrimination in ali
recruitment materials or publications containing general information that it makes
available to participants, beneficiaries, applicants, or employecs.
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June 2, 2011

Ziad I'adel

President

Drake College of Business
125 Broad Street

Elizabeth, New Jersey (07201

Re:  Case No. 02-11-2036
Drake College of Business

Dear Mr. IFadel:

This letter 1s to notify you of the determination made by the U.S. Department of Education, New
York Office for Civil Rights (OCR) in the above-referenced complaint filed against Drake College of
Business. The complainant alleged that in or around August 2010, the College discriminated against
him, on the basis ol his disability, when it dismissed him from its Medical Office Technology
Program (the Program),

OCR 1s responsible for ¢nforcing Section 504 of the Rehabilitation Act of 1973 (Section 304), as
amended, 29 U.S.C. § 794, and its implementing regulation at 34 C.F.R. Part 104, which prohibit
discrimination on the basis of disability in programs and activities receiving {inancial assistance [rom
the U.S. Department of Education (the Department). The College is a recipient of financial
assistance {rom the Department.  Thercfore, OCR has jurisdictional authority 1o investigate this
complaint under Section 504,

In its investigation, OCR interviewed the complainant and College administrators. OCR also
reviewed Information the complainant and College submitted. OCR made the [ollowing
determinations.

The regulation implementing Section 504, at 34 C.F.R. § 104.8(a), provides that a rccipient shall take
approprrate 1nitial and continuing steps to notify participants, benefictaries, applicants, and
employees that it does not discriminate on the basis of disability. The regulation implementing
Scction 504, at 34 CF.R. § 104.8(b), provides that if a recipient publishes or uses recruitment
materials or publications containing general information that it makes available to participants,
beneficiarics, applicants, or emplovecs, it shall include in those materials or publications a statement
of the policy described in paragraph (a) of this section. OCR reviewed the Colicge’™s Student
Catalog, dated October 2010, and the College’s website. OCR’s review revealed that the College
does not notify participants, beneficiarics, applicants, and employees that it does not discriminatc on
the basis of disability, nor does it identify the responsible employee designated to coordinate its
cllorts to comply with Section 504,
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The complainant alleged that in or around August 2010, the College discriminated against him, on the
basis of his disability, when it dismissed him from the Program, Specifically, the complainant
alleged that following a Program orientation he attended on or about August 3, 2010, he informed the
College’s Student Services Coordinator (the Coordinator) that he is HIV positive and did not wish to
have his blood drawn in the required Phlebotomy course (the Course). The complainant alleged that
the Coordinator and other College staff then told him he could not participate in the Program becausc
of his medical condition.

The regulation implementing Section 504, at 34 C.F.R. § 104.44(a), provides that a recipicnt shall
make such modifications to its academic requirements as are necessary to cnsure that such
requircments do not discriminate or have the effect of discriminating, on the basis of disability,
against a qualificd applicant or student with a disability. Academic requirements that the recipient
can demonstrate arc essential to the instruction being pursued by such student or to any directly
related licensing requirement will not be regarded as discriminatory within the meaning of this
scction. Modifications may include changes in the length of time permitted lor the completion of
degree requircments, substitution of specific courses required for the completion of degree
requirements, and adaptation of the manner in which specific courses are conducted.

OCR determined that the complainant was cnrolled in the Program as of August 2, 2010. OCR
determincd that on or about August 3, 2010, during the Program orientation, the Coordinator advised
students that during the Course, students would be drawing blood from fellow students.’ OCR
determined that following the oricntation the complainant disclosed to the Coordinator that he is HIV
positive, According to information the College provided, the Coordinator informed the complainant
that all students are required to successfully complete the Course in order to graduate from the
Program. She further adviscd the complainant that because of his medical condition, he could not
take the Course; specifically, he could not draw blood from other students, as it would jeopardize the
health and safcty of students and faculty.” The College advised OCR that the Coordinator then
cscorted the complainant to the Financial Aid Administrator, who suggested that the complainant
enroll in the College’s computer program as an alternative o the Program.” OCR determined that the
complainant initially agreed to enroll in the computer program; however, he subsequently changed
his mind and requested to attend the Program. OCR determined that the complainant was not
allowed to return to the Program.”

On May 23, 2011, the College voluntarily agreed to implement the enclosed resolution agreement,
which addresses the complaint allegation and the non-discrimination statement. QCR will monitor
the implementation of the resolution agrecement. If the Cellege fails to implement the terms of the
resolution agreement, OCR will resume its investigation of the complaint.

This concludes OCR’s consideration of this complaint. This letter is not intended, nor should it be
construed, to cover any issues regarding the College’s compliance with Section 504 that may exist
and arc not discussed hercin, This letter sets forth OCR’s determination in an individual OCR

' OCR determined that students also practice drawing blooed on a mode] arm.
* The complainant alleged he 1oid the Coordinator that he was comforiable drawing blood from other students, but was
not comfortable with other students drawing his blood. College staff asscried that the complainant requested that the
reqmred Course be waived. The complainant denied ever requesting that the Course requircment be waived.

* This information was provided to OCR in a writien statement by the College’s President,

" QCR determined that the complainant was not dismissed from the College, but was considered a “no show,” because he
did not aticnd the computer program,
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case. This letter is not a formal statement of OCR policy and should not be relied upon, cited, or
construed as such. OCR’s formal policy statements arc approved by a duly authorized OCR official
and made availablc to the public. The complainant may have a right to file a nrivate suit in federal
court whether or not QCR finds a violation.

It is unlawful to harass or intimidate an individual who has filed a complaint or participated in actions
to secure protected rights,

Under the Freedom of Information Act, 5 U.S.C. § 552, it may bc necessary to release this letter and
related correspondence and records upon request. In the event that OCR receives such a request, it
will seek to protect, to the extent provided by law, personally identifiable information that if released,
could constitute an unwarranted invasion of personal privacy.

[f you have any questions regarding OCR’s determination, please contact Dianc Castro, Compliance
Team Investigator, at (646) 428-3808 or dianc.castro@ed.cov: or Anna Moretto Cramer, Compliance
Team Allorney, at (646) 428-3826 or anna.moretto.cramer@ed.gov; or Emily Frangos, Compliance
Team T.cader, at (646) 428-3831 or emily.frangos@ied.cov.

Sincergly,
N |
o ) it

LY

N
Timothy C. J. Blanchard

Nonresponsive
el (wiencl.)
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November 17, 2011

Rev. Josepk M. McShane, S.J.
President

Fordham University

44] East Fordham Road
Bronx, New York 10438

Re: Case No. 02-10-2013
Forcham University

[Dear Rev. McShane;

This letter 1s to notity you of the determination made by the U.S. Department of Education, New
York Office for Civil Rights (OCR} with respect to the above-referenced complaint filed against
Fordham University (the University). The complainant alleged that after he requested to
voluntarily withdraw for medical reasons during the Spring 2009 semester, the University
regarded him as disabled, and as a condition of readmission required him to; (a) submit excessive
medical documentation from mental health professionals: (b) agree to attend pericdic counseling:
and (c¢) sign a waiver permitting the University to review his medical records.

OCR 1s responsidle for enforcing Section 504 of the Rehabilitation Act of 1973 (Section 504), as
amended. 29 U.S.C. § 794, and its implementing regulation at 34 C.F.R. Part 104, which prohibit
discriminatior. on the basis of disability in programs or activities receiving financial assistance
from the U.S. Department of Education (the Department). The University is a recipient of
financial assistance from the Department, and is a public elementary and secondary education
system. Therefore, OCR has jurisdictional authority to investigate this complaint under Section
504.

In 1ts invesngation. OCR interviewed the complainant and University staff and administrators.
OCR also rzviewed documemntation the complainant and the University submitted. OCR made
the follow determinations.

OCR determined that during academic ycar 2008-2009, the complainant was enrolled at the
University as a sophomore. The complainant did not identify himself as & student with a
disability by registering with the University's Office of Disability Services prior to or during his
enrollment.

OCR determined that in February 2009, the complainant requested a medical withdrawal due to
complications he was experiencing from chronic tatigue syndrome. OCR determinzd that the

The Department of Education’s mission is (o promote student achievement and preparation for global competitiveness by
Jostering educational excellence and ensuring equal access.
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University does not have a specific policy regarding medical withdrawals: rather. the University
has only ¢ gencral policy for withdrawals. Once withdrawn. a student must apply for
readmission tarough the Office of Admission.

With his request for a withdrawal, the complainant submitted medical docurmentation. which
stated that in addition to chronic fatigue syndrome. he was suffering from panic attacks and was
secking help from a psychiatrist. By letter, dated February 27. 2009, the Assistant Dean for
Sophomores { Assistant Dean) approved the complainant’s medical withdrawal. The letter stated
that "medical documentation must be submitted before readmission is considered.” but did not
describe the medical documentation required. or provide any other information about the
requiremens for readmission.

OCR determined that on June 10. 2009, the complainant sent an clectronic mail message (email)
to the Dean of Students requesting to return to school for the fall 2009 semester. OCR
determined that the Unjversity does not have a written policy specifically pertaining to
applications for readmission to the University following medical withdrawals. “he University
asserted thet its practice is that all students who return from a medical withdrawal of any kind
must provide documentation cstablishing that they are ready to return. With respect to students
returning from a medical withdrawal related to mental health concerns, University staff
acknowledged that its practice is to require all such students to satisfy the following conditions
for readmission: (1) provide written responses from two mental health professiorals to a list of
questions;’ (2) participate in an in-person cvaluation by the consulting psyctologist at the
University’s Counseling and Psychological Services (CPS); (3) submit a signec Statement of
Expectatiors {SOE); and (4) provide a waiver permitting the University to review the student’s
medical records.”

Based on the above practice regarding students returning {rom a medical withdrawal related to
mental health concerns, in emails dated June 16. 2009, the University informed ke complainant
that to be readmitied, he would have to provide writlen responses to a series of questions from
both a psy:hologist and a psychiatrist whom he had seen at least twice. In addition, the
University informed the complainant that he would have to mect with someone from CPS.

OCR determined that on August 3, 2009. the complainant submitted to the University his treating
physician’s response 1o the questionnaire. The complainant’s phvsician. an osteopath, indicated
that she met with the complainant t¢ address his “panic disorders [and] depression™ on June 8.
2007, and April 6, 2009; that his medical/psychological condition had improved; aad that she did

' The questiors include a request for a treatment summary, 1SM-IV diagnosis. an opinion on whether the student's
medicalipsychological condition had improved, and a statement as to whether the student has “suicidal thoughts or
behaviors, homicidal thoughts, sclf-injurious behaviors, substance abuse behaviors, eating disorder, impairment
upon initial przsentation.”

* The Univers ity acknowledged that students returning from a medical leave because of a physical condition or
injury are rarely required to submit t an evaluation by University medical or counseling personnel, or to sign an
SOE. University staff informed OCR that the University's standard practice is to require a student returning from a
medical jeave because of a physical condition or injury to provide documentation demonstrating that the student is
medically ablc t¢ return and to fulfill the fundamental responsibilities of acadermic and residential life, if applicable.
The University stated that the extent of the documentation required of a student returning from a medical leave
because of a paysical condition or injury is determined on a case by case basis.
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not anticipete any difficulties should he return to campus full-time. The physician stated that the
student did not have suicidal thoughts or behaviors. homicidal thoughts. self-injurious behaviors.
substance abuse behaviors or eating disorders. and that his symp:oms were currently controlled.
She also steted that his panic disorder and depression had improved, and that she recommended
that he continue to take Lexapro and be re-evaluated regularly for continued need. On that same
date, the University informed the complainant that the documentation provided was not
sufficient: «pecifically, it was not on official letterhead, did not give any detail or ¢ specific DSM
diagnosis, and did not include the doctor’s signature, The physician refused the University’s
request to ¢laborate on her response and provide more information on signed letterhead, stating
that she had already answered all their questions and did not have the time or resources to do
more.

On August 5. 2009, the University requested that the complainant provide a psychiatrist’s
response to the same series of questions that his osteopath had answered.” The complainant’s
former therapist refused to provide the requested information, so the University referred the
complainant to a private social worker, who evaluated him and provided a tetter to the University
dated August 26. 2009, recommending that the complainant be readmitted.” Following its
receipt of tae social worker’s letter, the University also required the complainant to undergo a
psychological evaluation from CPS. On August 28. 2009, CPS evaluated the complainant and
found that “there appear to he no manifest impediments at this time 10 his clearance to re-enter
the univers:ty.” CPS also recommended that the complainant pursue psychotherapy, but stated
that it “shoulc not be required as a criterion for re-entry.”

On September 1. 2009, the University presented the complainant with an SOE. which he was
required to sign as a condition of his return to the University. The SOFE included a requirement
that the complainant engage in a semester of therapy with a counselor at CPS. The complainant
objected tc¢ this requirement and refused to sign the SOE. On September 2, 2009, the
complainant signed a revised SOE that stated that the complainant would engage in counseling
with a clin:cel psychologist of his choice; and signed a consent form which would allow the
treating psycholegist to disclose his treatment data to the University. The Student matriculated
on September 15, 2009. The complainant later objected to the counscling requirement in the
SOE, dated September 2, 2009; and signed a revised SOE on October 9, 2009, specifying that he
would adhere to his current regime of anti-depressant medication and would consider pursuing
regular psychotherapy of his own initiation.

OCR reviewed the University’s records for eleven students who applied for readmission after
taking a medical withdrawal for reasons rclated 1o mental health concerns’ or substance abuse

# The Untversity informed the Student that even though they typically required a response from a psychelogist and a
psychiatrist, they would consider the osteopath’s responses because she had been the only doctor o see the Student
and had been he one who prescribed him an anti-depressant.

* The social worker noted 1n her evaluation that the complainant was experiencing 2 low-grade depression refated to
his CFS; that “he did not describe his symptoms in a way that weuld warrant concermn about a more sertous form of
depression;” and that she found his denial of active suicidal or homicidal thoughts *o be credible. This social worker
recommended that the complainant return to the University with a reduced course load, and that he meet with
someone in th2 University Counseling Service “just to get acquainted in case he later has cifficulty.”

* The University indicated that these students had the following diagnoses or symptoms: maor dearessive disorder;
anxicty; man‘a; generalized anxiety disorder; bipolar disorder; alcohol dependence: adjustment reaction with
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during acaderic years 2008-2009 and 2009-2010. OCR determined that each of the students.
regardless of the nature or severity of their condition, was required to provide responses to the
University’s standard questions regarding their mental health from both a psychiatrist and
psychologist;’ obtain an evaluation from CPS: sign an SOL: and sign a walver granting
permission [or the University to review their medical records.®

Bascd on the documentation the University requested that the complainant provide prior to re-
enrolling in the University, OCR determined that the University regarded the complainant as
having a mental impairment that substantially limited one or more major life activities. OCR
determined that the University categorically requires all students with actual or perceived mental
health conditions, regardless of the nature or severity of their condition, to'provide responscs 1o
the University’s standard questions regarding their mental health from both a psvchiatrist and
psychologist; obtain an evaluation from CPS: sign an SOE; and sign a waiver granting
permission for the University to review their medical records. OCR determined that the
University does not evaluate students individually to determine whether all of these requirements
are necessary for each student in order to support their readmission following a withdrawal for
an actual or perceived mental health issue, regardless of the nature or severity of the student's
condition. In contrast, OCR determined that for students seeking readmission after a medical
withdrawal fer a physical condition or injury. the University determines on a case-by-case basis
what documentation is required to demonstrate that the student is medically able to return and to
fulfilt the fundamental responsibilities of academic and residential life, if applicabls.

The regulat.on implementing Section 504, at 34 C.F.R. §104.4(b}(4), prohibits a recipient from
utilizing crieria or methods of administration that have the eflect of subjecting qualificd
individuals with disabilities to discrimination on the basis of disability. In the case of the
Student, OCR. determined that his original request for a medical withdrawal was because of
chronic fatigue syndrome. OCR determined that even after the Student’s phvsician and the
social worker who evaluated him reported to the University ‘hat there was no suicidal or
homicidal 1deation. or any indication that readmission would be inappropriate for the Student,
the University required that the Student undergo a CPS evaluation because it was the
University’s standard practice. Moreover, even after the CPS evaluation concluded that there
were no mensal health issues that would impede the Student’s re-enrollment, and stated that
pursuing psychotherapy should not be a prerequisite for the Student’s readmission. the
University in:tially required the Student to sign an SOE that stated that he would pursue
psychotherapy.

depressed anc anxious mood - rule out major depression; eating disorder; suicidal ideation with a preliminary
diagnosis of limbic encephalitis; and mood disorder.

® The Univers ty was unable to identify any students who took a medical leave of absence due o physical disability
during the same iimeframe.

" OCR determined that the complainant was the only student who provided a response from an osteopath and social
worker, rather than a psychiatrist and psvchalogist.

* The Dean of Students stated 10 OCR that the University requires students to sign an SOE only if 1 is “specific and
appropriate to the particular student;” however, the documentation the University submitted to OCR indicates that
all students sexking readmission after a withdrawal related to a mental health concern were requirec to sign SOECs.
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On November 14, 2011, the University agreed to implement the enclosed resolution agreement.
OCR will monitor implementation of the resolution agreement.” If the University fails to
implement the terms of the resolution agreement, OCR will resume its investigation.

This letter 1s not intended, nor should it be construed, to cover any issues regarding the School's
compliance with Section 504 that may exist and are not discussed herein. This letter is intended
to address this individual OCR case. Letters of findings contain fact-specific investigative
findings and dispositions of individual cases. l.etters of findings are not formal statements of
OCR policy and should not be relied upon. cited, or construed as such. OCR’s formal policy
staternents arc approved by a duly authorized OCR official and made available to the public.

The complzinant may have a right to file a private suit in federal court whether or not OCR finds
a viclation.

It is unlawfal to harass or intimidate an individual who has filed a complaint or participated in
actions to secure protected rights.

Under the Frecdom of Information Act, 5 U.S.C. § 532, it may bc necessary 1o release this letter
and related correspondence and records upon request. In the event that QCR receives such a
request, 1t will seek to protect, to the extent provided by law, personally identifiable information
that if released, could constitute an unwarranted invasion of persenal privacy.

If you have any questions regarding OCR’s determination in this matter, please contact Miriam
Nunberg, Compliance Team Attorney, at 646-428-3830 or Mirlam.Nunberg ‘wied.gov, or or
Felice AL Bawen, Compliance Team Leader at (646) 428-3806 or felice.boweni@ied.gov.

Sincerely,

N

Timothy C. J. Blanchard

Encl.

Nonresponsive
CE:

* OCR has concladed that there is no individual remedy necessary for the complainant, since he was permitted to
attend classes at the beginning of the semester while the SOE was being worked out.
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MUY 1 4 2011

Greg Chamberlain

President

Bakersfield Ccllege

1801 Panorama Drive
Bakersfield, California 93305

(In reply, please refer to Docket # 09-10-2048.)
Dear President Chamberlain:

The U.S. Department of Education (Department), Office for Civil Rights (OCR), has
completed its investigation of the above-referenced complaint against Bakersfield
College (College), which is part of the Kern Community College District (College
District). OCR provided you nctice of the complaint on November 27, 2008, in which
the complainant alleged that the College discriminated against the complainant based
on disability. Specifically, the complainant alleged that the College failed to provide
academic adjustments and/or auxiliary aids necessary to ensure that the complainant
could participate in the College’s education program in a nondiscriminatory manner.

On December 18, 2009, after further review of the information contained in the
complaint, OCR clarified the allegation and notified you it would investigate whether the
College was denying students who are deaf or have hearing impairments the interpreter
services necessary to ensure that these students can pariicipate in the College's
education program in a nondiscriminatory manner. During telephone conversations and
in an October 6, 2010 email, OCR provided your legal counsel with more specific details
including concerns about classes in which such students were enrolled and the classes
were videotaped rather than simultaneously interpreted.

OCR investigated this complaint under the authority of Section 504 of the Rehabilitation
Act of 1973 and its implementing regulation. Section 504 prohibits discrimination on the
basis of disability in programs and activities operated by recipients of Federal financial
assistance. OCR also has jurisdiction as a designated agency under Title Il of the
Americans with Disabilities Act of 1990 and its implementing regulation over complaints
alleging discrimination on the basis of disability against certain public agencies. The
College receives Department funds, is a public education system, and is subject to the
requirements of Section 504 and Title Il
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OCR has determined that there was sufficient evidence to support a finding that the
College was in noncompliance with Section 504, Title |1, and their supporting regulations
with respect to the issue investigated. Advised of OCR's determination, the College,
without admitting to any violation of faw, agreed to the corrective actions outlined in
enclosed Resolution Agreement, which addresses the compliance concerns. The facts
gathered during the investigation, the applicable legal standards, and the reasons for
our determination are summarized below.

Legal Authorities

The Section 504 regulations, at 34 C.F.R. §104.43(a), provide that no qualified
individual with a disability shali, on the basis of disability, be exciuded from participation
in, be denied the benefits of, or be otherwise subjected to discrimination under any
postsecondary education program of a recipient. The Title |l regulations, at 28 C.F.R.
§35.130(a), contains a similar prohibition applicable to public postsecondary educational
institutions.

The Section 504 regulations, at 34 C.F.R. §104.44(d)(1), require recipient colleges and
universities to take steps to ensure that no disabled student is denied the benefits of,
excluded from participation in, or otherwise subjected to discrimination because of the
absence of educational auxiliary aids for students with impaired sensory, manual or
speaking skills. Section 104.44(d)(2} provides that auxiliary aids may include taped
texts, interpreters or other effective methods of making orally delivered materials
available to students with hearing impairments, readers in libraries for students with
visual impairments, classroom equipment adapted for use by students with manual
impairments, and other similar services and actions. Recipient colleges and
universities, however, need not provide attendants, individually prescribed devices,
readers for personal use or study, or other devices or services of a personal nature.

Under the Title [l regulations?, at 28 C.F.R. §35.130(b){1)(ii) and (ii}}, public colleges and
universities may not afford a qualified individual with a disability opportunities that are
not equal to those afforded others, and may not provide aids, benefits or services that
are not effective in affording equal opportunity to obtain the same result, tc gain the
same benefit, or to reach the same level of achievement as that provided to others.
Under 28 C.F.R. §35.130(b)}{7}, public colleges and universities must make reasonable
modifications in policies, practices or procedures when necessary to avoid
discrimination on the basis of disability, unless doing so would fundamentally alter the
nature of the service, program or activity. Under 28 C.F.R. §35.135, public colleges and
universities are not required to provide disabled individuals with personal devices,
individually prescribed devices, readers for personal use or study, or services of a
personal nature. Section 35.103(a) provides that the Title 1l regulations shall not be

T OCR's investigation began in November, 2009. The U.S. Department of Justice's revised final
regulation implementing Title Il of the American with Disabilities Act became effective on March 15, 2011,
but OCR applied the legal standards from the regulations then in existence to the facts that existed at the
time of the alleged violation.
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construed to permit a lesser standard than is established by the Section 504
regulations. Therefore, OCR interprets the Title Il regulations to require public colleges
and universities to provide necessary auxiliary aids to the same extent as is required
under the Section 504 regulations.

The Title I regulations, at 28 C.F.R. §35.160(a), require a public college or university to
take appropriate steps to ensure that communications with applicants, participants,
members of the public, and companions with disabilities are as effective as
communications with others. "Companion” means a family member, friend, or associate
of an individual seeking access to a service, program, or activity of a public entity, who,
along with such individual, is an appropriate person with whom the public entity should
communicate. The regulations at 28 C.F.R. §35.160(b){(1) further requires a public
college or university to furnish appropriate auxiliary aids and services where necessary
to afford individuals with disabilities, including applicants, participants, companions, and
members of the public, an equal opportunity tc participate in, and enjoy the benefits of,
a service, program, or activity. In determining what type of auxiliary aid and service is
necessary, 28 C.F.R. §35.160(b}(2) requires that the type of auxiliary aid or service
necessary to ensure effective communication will vary in accordance with the method of
communication used by the individual, the nature, length, and complexity of the
communication invelved; and the context in which the communication is taking place.
A college or university shall give primary consideration to the requests of the individual
with disabilities. In order to be effective, auxiliary aids and services must be provided in
accessible formats, in a timely manner, and in such a way as to protect the privacy and
independence of the individual with a disability.

The Title 1l regulaticns, at 28 C.F.R. §35.160(d), further require that where a public
entity chocoses to provide qualified interpreters via video remote interpreting (VRI)
services, it shall ensure that it provides (1) Real-time, full-motion video and audio over a
dedicated high-speed, wide-bandwidth video connection or wireless connection that
delivers high-quality video images that do not preduce lags, choppy, blurry, or grainy
images, or irregular pauses in communication; (2) A sharply delineated image that is
large enough to display the interpreter's face, arms, hands, and fingers, and the
participating individual's face, arms, hands, and fingers, regardless of his or her body
position; (3) A clear, audible transmission of voices; and {4) Adequate training toc users
of the technology and other involved individuals so that they may quickly and efficiently
set up and operate the VRI.

The Title Il regulations, at 28 C.F.R. §35.104 define auxiliary aids and services to
include (1) Qualfied interpreters on-site or through VRI services; notetakers; real-time
computer-aided transcription services; written materials; exchange of written notes;
telephone handset ampilifiers; assistive listening devices,; assisiive listening systems;
telephones compatible with hearing aids; closed caption decoders; open and closed
captioning, including real-ime  captioning;, voice, text, and video-based
telecommunications products and systems, including text telephones (TTYs),
videophones, and captioned telephones, or equally effective telecommunications
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devices; videotext displays; accessible electronic and information technology; or other
effective methods of making aurally delivered information available to individuals who
are deaf or hard of hearing. The definition of a qualified interpreter is an interpreter
who, via a VRI service or an on-site appearance, is able to interpret effectively,
accurately, and impartially, both receptively and expressively, using any necessary
specialized vocabulary. Qualified interpreters include, for example, sign language
interpreters, oral transliterators, and cued-language transliterators.

Communicaticn is construed broadly to mean the transfer of information. In determining
whether communication is as effective as that provided to non-disabled persons, QCR
looks at whether it was provided in accessible formats, in a timely manner, in such a
way as to protect the privacy and independence of the individual with a disability, the
accuracy of the communication, and whether the manner and medium used are
appropriate to the significance of the message and the abilities of the disabled
individual.

The Section 504 regulations, at 34 C.F.R. §104.4(a) and (b), also provide that no
qualified person with a disability shall, on the basis of disability, be excluded from
participation in, be denied the benefits of, or otherwise be subjected to discrimination
under any program or activity which receives Federal financial assistance. The Title |l
regulations, at 28 C.F.R. §35.130 (a) and (b}, create the same prohibition against
disability-based discrimination by public entities.

Under 34 C.F.R. §104 4(b)(4) a recipient may not, directly or through contractual or
other arrangements, utilize criteria or methods of administration that: (i) have the effect
of subjecting qualified disabled individuals to discrimination on the basis of disability; (ii)
have the effect of defeating or substantially impairing accomplishment of the objectives
of the program or activity for individuals with disabilities; or (iii) perpetuate the
discrimination of another recipient if both recipients are subject to common
administrative control or are agencies of the same State. The Title [l regulations contain
a similar provision applicable to public entities, at 28 C.F.R. §35.130(b}(3).

Complaint

The complaint alleged that students who are deaf or have hearing impairments were
being denied interpreter services. The complaint alleged that instead of receiving timely
interpreter services, the College was making a videotape of class sessions and then
requiring students to set up a separate appointment at a later time with an interpreter fo
have the videotape interpreted. The complaint stated that the College practice did not
allow students to participate in classroom lectures and lessons. The complaint further
alleged that students still needed to attend regular class and that this arrangement
created a burden on deaf or hearing impaired students’ schedules by requiring these
students tc spend more time for each class than was required for students without
disabilities.
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Facts

» The Disabled Student Programs & Services Director (DSPS Director) advised OCR
when the investigation began that the College had four full-time, and four part-time
employees who provided interpreter services. She stated at the time that the
College did not use contract or volunteer sign language interpreters. At the time, the
College had one contract real time captioner.

e The Fall, 2009 semester started August 24, 2009 and ended December 12, 2009.
The Spring, 2010 semester started January 18, 2010 and ended May 15, 2010. The
College data response provided an initial list, from the Fall, 2009 and Spring, 2010
semesters, of 19 students who were qualified individuals with disabilities who
requested, and were approved by the College to receive, interpreters for their
College courses. OCR added two students to this list based on documents received
from the College on June 30, 2011,

» The DSPS Director stated there was a short-term shortage of interpreters during the
Fall, 2009 semester because (1) a part-time interpreter resigned in September,
2009, and was replaced by a shori-term (temporary for that semester) employee in
mid-November, 2008; (2) a full-time interpreier was unavailable due to illness for
approximately two weeks; (3) the College discovered that several interpreters
employed by the College were not receiving a 30-minute lunch break; and (4) the
College District and the College were undergoing “tremendous” budgetary strain and
there were layoffs College-wide and in the DSPS program.

= The DSPS Director stated that state funding for the DSPS was cut by 42 percent in
2009, and the College reduced classified staff overall. She also stated that for the
Spring, 2010 semester, budget restraints did not impact the situation with
interpreters at all.

e The DSPS Director stated that in the short term, interpreters were re-assigned as
available to cover courses as necessary, and when no interpreter was available, she
made the decision that the College would videotape classes and offer to students an
interpreter to interpret the videotape later. The Director stated that DSPS assigns
interpreters, first, on student need and agreed upon accommodation, and if
necessary due to shortages or illness of interpreters, the DSPS provides an
alternative accommodation. During her interview, the Director did not identify any
“alternative accommodation” other than the Deaf Services Coordinator trying to find
substitute interpreters for a class session, and videotaping. She stated that
interpreters were kept in lab classes and lecture classes were videotaped, or the
reverse, depending on student need. The Director stated that videotaping was a last
resort, and only a last resort.

¢ The College provided to OCR an initial chronclogical list of class sessions for Fall,
2009 and Spring, 2010 for which interpreters were not available to interpret for class
sessions. The list begins August 24, 2009 and ends March 17, 2010. The DSPS
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Director and the Deaf Services Coordinator stated that there have been instances,
since March 17, 2010, where class sessions had been videotaped because an
interpreter was not available. A student who was approved by DSPS to have an
interpreter stated to OCR that as recently as November 3, 2010, an interpreter was
not available for one of her class sessions, and the class session was videotaped.

s College data shows that the College failed to provide an interpreter for 56 class
sessions (or roughly six percent} out of a total of 840 class sessions for the Fall,
2008 semester, and 17 class sessions (or roughly three percent) out of a total of 555
class sessions for the Spring, 2010 semester for 24 and 18 courses, respectively.
For Summer, 2010 and 2011 semesters, no class sessions were videotaped due to
an interpreter not being available, but class sessions were videotaped for that
reasons nine times for the Fall, 2010 semester, and six times for the Spring, 2011
semester. Some, but not all of the class sessions for which an interpreter was not
provided were videotaped. Further, some but not all of those sessions were
‘captioned” for students. One student was approved for both interpreters and
captioners.

o |nitial data from the College also included 17 emails from the Deaf Services
Coordinator to students that show communication with students {most often on the
day of the class session) about interpreters not being available for class sessions.
In most of these emails, the Coordinator informed a student that there was no
interpreter available, and that a class session will be videotaped. There are no
emails from the Coordinator that serve as examples of an interaction between the
Coordinator and students about whether videctaping will, or will not, provide
effective communication for any particular student, or that show the Coordinator was
seeking input from students. In one email, the student replied to the Coordinator’'s
email and stated he will “.. try to do it [the class session] himself and see how it
goes...."

» The College described its system of delivery for interpreters as beginning with a
student’'s referral to the Deaf Services Coordinator, with whom the student interacts
to review the student's disability and educational limitations, and to develop
individualized accommodations. As part of the process, after a student has been
confirmed to have an interpreter for registered classes, a student is advised to return
to the Coordinator if the student encounters any difficulties during a semester.

s The Deaf Services Coordinator identified 10 out of the initial group of 19 students
who came to her as soon as the College started videotaping their class sessions
when an interpreter was not available. She stated that in the beginning of the Fall,
2009 semester, the students expressed their concerns to her about videotaping, and
asked for their interpreters. She stated that she gave them a copy of a handout that
described student options (including talking to DSPS or the Vice President of
Student Affairs, or filing an OCR complaint).
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The DSPS Director stated that DSPS informs deaf and hard of hearing students that
they must attend class even if an interpreter is not present for a class session
because only the instructor/professor can excuse a student from class, not the
DSPS. The Director stated that a student is asked by either the person doing the
videotaping, or the professor of the class, to sit in the front of the classroom, and ask
the professor guestions by passing a note to the professor. The Deaf Service
Coordinator had not heard of anyone from the College asking these students to sit in
front of the class and ask questions by passing a note. With regard to how any
student, without an interpreter present, could obtain the infoermation from a lecture
given by a professor, could interact with a professor—including passing notes—or
could interact with other students, the DSPS Director stated that she knew that
making a videotape was not the “ideal accommodation” and was instead a last
resort. She stated that she knows that studenis cannot communicate without an
interpreter in class. The Director stated that DSPS would not know, on any particular
class day, what type of instruction method an instructor/professor was going to use.
For exampie, it could be a Power Point printed out and given to each student. She
also stated that she has seen an example where an instructor posted entire lectures
on the instructor's web site, and expected students to read the content before class.
The DSPS Director did not have a response to OCR’s concern that some deaf or
hard of hearing students may have lower than college-level English skills and that
consequently, on-line lecture notes or even fully captioned tapes may not provide
such students effective access to the content of lectures.

The College had three levels or “time slot” type of interpreters:  “35-hour
employees,” “30-hour employees,” and "1 to 19-hour employees.” The DSPS
Lirector and the Deaf Service Coordinator stated that for a time during the Fall, 2009
semester, the DSPS office was filling gaps in the interpreter schedule by offering the
1 to 19-hour employees additional hours, but that they were eventually notified by
the College Human Resources office that this practice was not permitted because of
contract and labor issues.

The Atterney representing the College and the DSPS Director stated that the
College i1s not taking the position that videotaping a class session was as effective
as a class session with an interpreter present.

Students stated to OCR that the effectiveness of communication provided them by a
videotape of a ciass session varied. Student one stated she never watched
videotapes, didn'’t like the alternative of a captionist and had te withdraw from two
classes because of the extra work captioning caused. Student two stated he never
watched videotapes because scheduling a separate appointment with an interpreter
took too much extra time. Student three stated that the videotape was not effective
for him because he did not like having to watch it for two to three hours straight
without stopping. He stated the videotape was going too fast for the inferpreters for
him to ask any questions about the videotape, and he also could not ask the teacher
questions during the videotape interpreting because the teacher was not present
while the tape was playing. Student four stated that her only experience was
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watching the one videotape made in one of her class sessions. She stated that this
videotape was effective because the interpreter who interpreted the videotape was
clear and understandable, and she could review over and over until she
understood—something she stated she could not have done in “real-time” class.
Student five stated that she only tried to watch a videotaped class session once, and
did not like it because she had to make extra effort to schedule a session with an
interpreter. She stated that the interpreter only stayed and interpreted half of an
hour of an hour-long class's videctape because the interpreter had a schedule
conflict. She stated her experience with the videctape was awful. She stated she
did not feet she could learn as much from the videotape as with an interpreter, or
have the same opportunity to participate as other students. After watching the
videotape, she was not clear what the homework was or what the teacher was
teaching.

o Student four did not have communication with anyone from the College prior to the
one videotape being made of one of her class sessions when an interpreter was not
available. Student five stated that most of the time, the Deaf Services Coordinator
would email her to notify her that an interpreter was not available for a class session,
but she also stated that she was never given an opportunity to discuss the shortage,
or what kind of alternative auxiliary aid would work for her.

» The Deaf Services Coordinator stated that she is one of the College's interpreters,
and she is responsible for making and altering the interpreter assignment schedules.
She stated she tried to find a substitute by referring to the schedules, working with
them to try to find a substitute, and if none was available, she would check to see if
she was available to interpret herself for the class session. If she could not, she
would arrange for the class session to be videotaped. She stated that she tried to
shuffle videotaping so that any one course, which appeared that it might be
videotaped over and over, would not always be videotaped. She stated that she
would try to check on what was taking place to see if it was “a good class’ session
for videotaping before making the decisicn of where to videotape and where to send
the available interpreters.

e« The DSPS Director stated that if students had questions about a videotaped class
they could ask the instructor questions during the instructor’'s office hours, where an
interpreter would be provided. The Deaf Service Coordinator stated that the “big
bump” occurred in September, 2009, when the frequency of being short an
interpreter and of class sessions being videotaped was greatest.

e The Deaf Services Coordinator stated that she contacted faculty to notify them that a
class session would be videotaped if an interpreter was not going to be available,
and a substitute interpreter could not be scheduled. However, the Coordinator did
not consult with individual course professors before each class session to determine
the complexity of the course lecture for that day, or whether videotaping that day's
lecture would be appropriate and effective for the student enrolied in the course and
approved to have an interpreter.



Page 9 (09-10-2048)

]

The Deaf Services Coordinator stated that she could provide no example of a
student who was approved to receive an interpreter in class and with whom she
discussed whether videotaping would or would not be effective for the student prior
to videotaping the class session. She explained that there was not enough time to
make contact with the students to make this determination, and that students were

not always in her office to discuss videotaping before a class session was
videotaped.

The Deaf Services Coordinator stated she had conversations about an autcmotive
course with two students. She stated that this was one example of where she
picked an interpreter instead of videotaping because videotaping did not work as
well for the two students taking that class.

The Deaf Services Coordinator stated that 11 of the initial group of 19 students have
less than college-level English skills. She stated that she took info consideration the
English skills of two students when making the decision to videotape a class session
because these two students had strong English skills.

DSPS Director stated the College attracted qualified interpreters by networking,
contacting professional organizations, and advertising. DSPS Director stated that
she was only involved in the advertising, and that the College Deaf Services
Coordinator did the networking and contacting professional organizations.  With
regard to the College’s efforts to recruit new interpreters (which the DSPS Director
described as being the Deaf Services Coordinator's responsibility) the Deaf Services
Coordinator provided no specific examples of how, when, or where she engaged n
“networking” or “contacting professional organizations” in the past, but stated that
she is always recruiting for new interpreters because she is part of the “interpreting
community.” The Deaf Services Coordinator stated that she could not recall whether
the DSPS office, during the Fall, 2008 semester, tried to advertise for any needed
interpreter position.

DSPS Director stated that as of March, 2010 interpreter salary ranged from
$19.92/hour to $32.46/hour. The rate is set by College Human Resources. The
College's attorney stated that interpreter salary is negotiable because they are
classified, and covered by a union. The DSPS Director stated that she believed the
wage offered for interpreters by the College as part of the search for the part-time
interpreter's replacement was competitive because a year or two ago, the entire
interpreter job family {including the Deaf Services Coordinator) was reviewed by the
HR office, and every classification received a rate of pay increase.

In June, 2009, prior to the start of the Fall, 2008 semester in August, the District
stated that it advertised to the public two interpreter positions by posting on six
websites, the District's website, and on all District locations. In addition, the District
stated it advertised in four newspapers. One position was filled in June, 2009.
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» (Other than having one unfilled interpreter position that was initially announced in
June, 2008, the District provided no information that, between June, 2009 and
December 4, 2009, it tock any additional steps to hire new interpreters.

e On December 4, 2009, two "in-house” recruitment or transfer notices were posted for
two interpreter positions that the District stated was “...in accordance with bargaining
agreement.” The same positions were posted publically December 18, 2009 after
there were no internal applicants. The District stated that it advertised the two
December, 2009 interpreter positions by posting on nine websites, on the District’s
website, and on all District locations. In addition, the District stated it advertised in
one newspaper and at the CSU Bakersfield Career Center. One position was filled
in April, 2010 and one in June, 2010.

o On July 30, 2010, the District posted an interpreter position that the District stated
was posted “In house” in accordance with a bargaining agreement. The same
position was posted August 11, 2010 to August 25, 2010, to the public. The District
stated that it advertised the August 11, 2010 interpreter position by posting on seven
websites, on the District's website, and on all District locations. In addition, the
District stated it advertised in one newspaper and at the CSU Bakersfield Career
Center. As of November 18, 2010 there were no applicants.

+ (On Sepiember, 21, 2010 the District stated that it advertised to the public a short-
term, hourly interpreter position by posting on seven websites, the District's website,
and at all District locations. In addition, the District stated it advertised in one
newspaper, and at the C5U Bakersfield Career Center. As of November 16, 2010
there were no applicants.

e While OCR did not inguire about all of the positions the College advertised between
November, 2010 and June, 2011, the Deaf Services Coordinator stated that there
were no applicants for the two interpreter positions the College advertised in June,
2011. The Deaf Services Coordinator also stated that the College started to use a
vendor to provide contract interpreters in approximately the beginning of the Spring,
2011 semester.

Analysis and Conglusions

The College did not meet its responsikility to provide auxiliary aids to students when it
failed to provide qualified interpreters on a timely basis to deaf and hearing impaired
students for certain class sessions. These students had been approved by the College
to receive interpreters as an auxiliary aid. 34 C.F.R. §104.44{(d). Such interpreting was
necessary to ensure that classroom communication for these students was as effective
as communication with other students. 28 C.F.R. §35.160{(b). While the evidence
shows that some studenits were affected more than others by the shortage of
interpreters, at cne time or ancther all 21 students were not provided with the auxiliary
aids necessary to participate effectively in the College’s courses.
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The College took well-intended and creative steps to mitigate the impact of its
interpretation predicament. These practices, however did not meet the legal standards
that require the provision of “other effective methods” leaving the College short of
meeting its compliance responsibilities to these students.? The College videotaped
class sessions for the students before it had made a determination, based on an
exchange of information with each affected student, that a videotape of a class session
would be an effective means for each student to obtain classrcom communication. The
College advised these students to attend class sessions without an interpreter present
when the class session was being videotaped, and then to schedule another time to
view the videotape with an interpreter. The effect of this advice was to double the
amount of class attendance required for these students compared to students not in
need of an auxiliary aid to make classrocom communication effective and {o require them
to be present at times where communication may well have been of very imited value.

It was appropriate and necessary that the College provided students who complained
about the absence of auxiliary aids with accurate nctice of the availability cf internal and
external grievance procedures for complaints of discrimination, as required by the
Section 504 and Title il regulations.3 This too, however, was not an "other effective
method" and did not cure the College's failure to timely provide auxiliary aids. Under
the regulations, the burden is on the College to provide the auxiliary aid, not on students
to advocate for compliance or make their own arrangements with professors over
attendance when interpreters are not available. Failure to satisfy this burden also
constituted discrimination.4

When, despite mitigating efforts, interpreting resources within a recipient’'s control are
insufficient to meet the educaticnal needs of students with disabilities, absent a showing
of undue burden or fundamental alteration, the college must take timely, well-calculated,
and effective steps to acquire the additional necessary resources. Here, the College
recognized for itself that it faced a shortage of interpreters. Nonetheless, it adhered to a
set of "methods of administration” that compounded rather than resolved its challenges
in providing auxiliary aids to students who needed them:

2 The Title Il regulations enfarceable by OCR at the time, at 28 C. F.R. §35.103, provided that auxiliary
aids and service included a list of items, followed by the requirement that auxiliary aids of services also
include some “other effective methods of making aurally delivered materials available to individuals with
hearing impairments" as well as “other similar services and actions” The appendix to the Title Il
regulations provided that "The public entity shall honor the choice unless it can demonstrate that another
effective means of communication exits or that the means chosen would not be required under” another
provision of the Title Il regulations.

3 Grievance procedure requirements for Section 504 are found at 34 C.F.R. §104.7, and for Title li at 28
C.F.R.§35.107.

4 See Huezo v. Los Angeles Community College District, 872 F. Supp. 2d 1045, 1061 (C.D. Cal. 2008)
{College district’s failure to take affirmative steps to ensure that its programs and activities were readily
accessible to people with disabilities constituted unlawful discrimination), citing Putnam v. Oakland
Unificd School District, 1995 U.S. Dist. LEXIS 22122, 29 (N.D. Cal 1995) {School district’s failure to
remedy program access barriers until a disabled student personally requests a modification constituted
unlawful discrimination. )
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= The College stated to OCR that “labor and contract rules” kept it from using four
identified and qualified interpreters beyond a set number of work hours. The College
did not state to OCR that at the time it could not find or identify individuals qualified
to conduct interpreting, but stated that labor and contract rules kept it from using four
interpreters beyond a set number of work hours. Nonetheless, the College did not
undertake the personnel actions that would have allowed it to harmonize these
Federal and State laws, rules, and contracts.®

¢ While the College posted two interpreter positions in June, 2009 and hired one in
June, 2009, the College offered no evidence that it made new job postings or
actively recruited new interpreters until December 4, 2008 when it posted an in-
house internal recruitment/transfer cpportunity. This was so even though this was
the period of time at the College, as described by the Deaf Services Coordinator, of
the “big bump” when most class sessions were without an interpreter and were
being videotaped.

o Even when these December, 2009 positions were opened to the public, the College
hired no new interpreters unti! four months later, in April, 2010. OCR notes that the
Director was aware of a candidate for the part-time replacement for the interpreter
who resigned in September, 2009 but that she encountered difficulty within the
College's administration to quickly fill that position.

OCR received documents from the College and interviewed College staff throughout its
investigation. These documents and interview statements demonstrated that as
recently as May 11, 2011 the College did not have adequate interpreters to provide
interpretation for students known to OCR since the beginning of the investigation, and
two new students, taking College courses. Based on the above facts and analysis,
OCR concluded that a preponderance of the evidence established that the College
failed to provide students who are deaf or have hearing impairments the interpreter
services necessary to ensure that these students can participate in the Coliege's
education program in a nondiscriminatory manner in viclation of Section 504, Title I,
and their regulations. 34 C.F.R. §§104 4{b)(4), 104.44(d); and 28 C.F.R. §35.160(b).
Although the College provided evidence of several efforts to mitigate the impact of this
shortage, a préponderance of the evidence was sufficient to establish that these efforts
were not effective alternatives to timely and qualified interpreting services.

During the course of this matter, the Coliege alluded to or raised several defenses.
Some, such as constraints created by its collective bargaining agreement, under the
circumstances of this case, did not state a valid defense as a matter of law. Others,
such as "undue burden,” state a legal claim, at least under Title I, but are "affirmative”
in nature, placing on the College a burden of proof. In this case, the Coliege did not
provide sufficient evidence to meet that burden.

5 In this matter, OCR did not have to address the relative authority of State Law, local personnel rules,
collective bargaining agreements, and Federal Civil Rights Law as na irresclvable conflicts between these
authorities existed under the facts presented to QCR.
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Since sharing its anticipated findings with the College, the College and OCR have
worked together constructively to resolve this matter. The College, without admitting to
any violation of law, and OCR reached an agreement that, when fully implemented, will
resolve the issues raised in this case. The agreement which includes a provision for
hiring additional interpreter resources and subsequently reviewing and assessing any
remaining additional needs for the possible acquisition of additional resources, is
memorialized in the Resolution Agreement that is enclosed with this letter. Closure of
this case is contingent upon the College’s successful completion of the steps outlined in
the Resolution Agreement, and the College will report to OCR on its progress in
completing those steps.

This concludes the investigation portion of this complaint. The Complainant is being
notified concurrently.

This letter is a letter of finding(s) issued by OCR to address an individual OCR case.
Letters of findings contain fact-specific investigative findings and dispositions of
individual cases. Letters of findings are not formal statements of OCR policy and they
should not be relied upon, cited, or construed as such. OCR's formal policy statements
are approved by a duly authorized OCR official and made available to the public.

Under the Freedom of Information Act, it may be necessary to release this document
and related records upon request. In the event that OCR receives such a request, it will
seek to protect, to the extent provided by law, personal information that, if released
could reascnably be expected to constitute an unwarranted invasion of personal
privacy.

OCR thanks the College and its counsel for its cooperation in resolving this case. If you
have any questions about this letter, please contact David Christensen, OCR attorney,
at 415-486-5554, or me, at 415-486-5537

Sincerefy
T

f 7 M h—/ﬁ

Mary Beth McLecd
Team Leader

G Eilleen O'Hare Anderson, Esq. (via email only)
Liebert Cassidy Whitmore

Enclosure



Reselution Agreement
Bakersfield College
Case No, 09-10-2048

In order o resolve the issues in the above-referenced complaint filed with the U.S. Department of
Fducation, Office for Civil Rights (OCR) and ensure compliance with Section S04 of the
Rehabilitation Act of 1973 and Title II of the Americans with Disabilities Act of 1990, and their
implementing regulations, the Bakersficld College (College) agrees to take the following actions,

The College understands that OCR will not close the monitoring of this agreement until OCR
determines (hat the College has fulfilled the terms of this agreement and is in compliance with the
regulation implementing Section 504 of the Rehabilitation Act of 1973, as amended, 29 US.C. §
794 (Section 504) and Title 1T of the Americans with Disabilities Act of 1990, as amended, 42
U.8.C. 8§ 12131 et seq. (Title 1), at Part 104 and Part 35, which were at issue in this case.

The College understands that by signing this agreement, it agrees to yprovide data and other
information in a timely manner in accordance with the reporting requircinents of this agreemert,
Further, the College understands that during the monitoring of this agreement, if necessary, OCR
may visit the College, interview staff and sfudents, and request such additional reports or data as are
necessary for OCR to determine whether the College has fulfilled the terms of this agrecment and is
in compliance with the implementing regulations which were at issue in this case. If OCR finds if
necessary 1o visit the College, or inferview staff, OCR will provide reasonable notice fo the College
Presicdent.

A. In order to comply with the Title I regulation found at 28 C.F.R. Part 35, Subpart E, the College
will take all steps necessary ‘o cnsure that students who are deaf or hard of hearing will reccive
the level and type of auxiliary aids and services necessary for them to reeeive equal access to the
information-content of any course in which they enroll or program of the College in which they
rarticipate. This will include aceess that is timely and accurate. The College will not rely upon
auxiliary aids that materially diminish the ability of its students who are deaf or hard of hearing
to participate in class as the class is taking place,

. The College will add (o its qualifiecd sign language interpreters employed as of August 16,
2011 by either (1) combining and filling one already filled 1-19 hour per week position with
an unfilled 1-19 hour per week position to create a 1,300 hours per year guaranteed position
as deseribed o OCR on August 16, 2011, or (2) {ill the equivalent of one 1-19 bhour per
week position to provide interpreter services to students,

2. The College will conduct a review of its system of delivery for interpreters in order {o assess
what its current needs are to meet ils responsibilitics under paragraph A, above. The review
and assessient will be captured in a written report. The review and assessment will take
into consideration the option of the College using contract interpreters.  The review and
assessnient will also take info account any applicable personnel rules or collective
bargaining provisions that will affect the College's ability to meet the requirements of
paragraph A. 1f the review and assessment show such a need, the College will hire
sufficient numbers of qualificd sign language interpreters to provide elfective coverage
ander normal circumstances and sufficient excess capacity for logically predictable resource

S41250.1 ALOSD-038
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B.

I

shortages, e.g., illness, accidents, family and personal emergencies. If the review shows no
need for additional qualified sign language interpreters, the College will not be required
under the authority of this agrsement to hire any new qualificd sign language interpreter(s).
If the review shows the College has oxceeded its need for qualified sign language
interpretex(s), the College is not required under the authority of this agreement (o keep the
combined position or new 1-19 hour per week position required by paragraph A1 above.

The College will identify in writing the auxiliary ald or service offered to cach student by the
College. The College will also identify any alternative auxiliary aid(s) or service(s) offered by
the College listed for cach student in an order of preference mutually agreed to by the student
and College, For students who prefer interpreting services to access information, the College
will not provide these students with an alternative auxiliary aid or service unless it has made a
determination and can demonstrate that, despite all its diligent efforts to obtain interpreters, an
interpreter could not be obtained.

The College will make an offer to any of the 21 students identified during OCR’s investigation
for whom it has curven’ addresses or other contact information to cxercise the option to
retroactively administratively drop any course listed by the College in its June 30, 2011 emailed
spreadsheet titled Conrse Titles, and any fees paid to the College refunded in full to the student.
The College will advise any students who nceded the units in these courses for a degree or
certificate of the consequences for dropping the course. The College will also refund the
purchase price of any textbooks associated with those courses as long as the student has the
book and returns it to the College DSPS Oftice,

The College will make an offer to any of the 21 students identificd during OCR’s investigation
for whom it has current addresses or other contact information to repeat any course listed by the
College in its June 30, 2011 emailed spreadsheet titled Course Tifles at no cost (o the student
(unless the student retroactively administratively dropped the course pursuant {o paragraph C
above, in which case the student will need to pay to retake the course).  For cach student
selecting lo repeat any course for which the student obtained a prade, the College will provide
the student the opfion—-afier a grade has been issued for the repeated course—of keeping the
stucent’s original grade, or replacing the original grade from the original course with the grade
from the repeated course. Any student covered by this provision must repeat the course within
two academic years of when they elect this option.

LIimeframes and Reporting,

L. By [ten calendar weeks after the Coliege signs this Agreement], the Col fege will report to
OCR with evidence that it has cither advertised and attempted to hire but been unsuccessful,
or advertised and hired the position described in paragraph A.L., above. If the College is
initfally ursuccessful in filling ‘he position, the College will notify OCR as soon as the
position has been filled.

2. By [ten calendar weeks after the College signs this Agreement], the College will report to
OCR with cvidence that it modified its system of delivery of interpreter services as
deseribed in the College’s Data Request response letter, page 4, to include identification in
writing the auxiliary aid or service offered to each student to whom it offers an interpreter,
listed in an order of preference mutually agreed to by the stwdent and the College.

54250.1 ALOD0-05%
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3. [Within four calendar weeks afler the Callege signs this Agreement], the College will report
to OCR with evidence it has made the effer specified in Item C to students.

4. [Within four calendar weeks after the College signs this Agrecment], the College will report
to OCR with evidence it has made the offer specified in Item D to students. If a student

attempis to complete a repeated course, but is not successful, the College has no other

obligation under this Agreement than to notify OCR of this fact.

5. | Within 13 calendar weeks after the College signs this Agreement], the College will provide
OCR with a copy of ils review and assessment report that identifics its needs, and includes a
concrete description of the steps the College has taken, or will be taking in the future, to
address cach identified need. The College will implement all the steps identified in the
review and assessment report expeditiously, but no later than [within 25 calerlar weeks
afler the College signs this Agreement].

6. Within a week after the conclusions of the Fall and Spring academic semesters that end after
the College signs this Agreement, the Colloge wili report to OCR with information on
services it provided to deaf and hard of hearing students. The report will include a list of the
students who were approved to receive interpreters, the courses for which interpreters were
approved, and details about whether interpreter services approved were provided in a thnely
and accurate manner for cach student in each class session of each course,

Wely

Ibrakim “Abe” Al ' Date
Vice Chancellor, Human Resources
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FEB 17 201

Glenn R. Roguemore, Ph.D.
President

Irvine Valley College

5500 Irvine Center Drive
Irvine, California 82618

(In reply, please refer to case no. 09-11-2261 )
Dear President Roquemore:

The U.S. Department of Education, Office for Civil Rights (OCR), has completed its
investigation into the above-referenced complaint against lrvine Valley College
(College). The Complainant' alleged discrimination on the basis of disability. OCR
investigated the following two issues:

1. Whether, during June and July 2011, the College failed to provide the
Complainant with approved accommodations necessary to ensure that she could
participate in the education pregram in a nondiscriminatory manner; and

2. Whether the College retaliated against the Complainant after she filed an internal
complaint alleging a Professor graded her more harshly and issued her failing
grades for assignments she states she was never given.

OCR investigated the complaint under the authority of Section 504 of the Rehabilitation
Act of 1973 and its implementing reguiation. Section 504 prohibits discrimination on the
basis of disability in programs and activities operated by recipients of Federal financial
assistance. OCR also has jurisdiction as a designated agency under Title Il of the
Americans with Disabilities Act of 1990 and its implementing regulation over complaints
alleging discrimination on the basis of disability that are filed against certain public
entities. The College receives Department funds, is a public education system, and is
therefore subject to the requirements of Section 504 and Title 1.

OCR gathered evidence through interviews with the Complainant, College staff and
faculty, including another student at the College. OCR also reviewed documents
provided by the College and the Complainant.

" OCR notified the College of the identity of the Student when the investigation began. We are
withholding the Student's name from this letter to protect the Student's privacy.
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OCR has concluded that there is insufficient evidence to estzblish a violation of Section
504, Title Il or the regulations with respect to the issues investigated in this case. The
facts gathered during the investigation, the applicable legal standards and the reasons
for our determination are summarized below.

Issue One: Whether, during June and July 2011, the College failed to provide the
Complainant with approved accommodations necessary to ensure that she could
participate in the education program in a nondiscriminatory manner.

The Section 504 regulations, at 34 C.F.R. § 104.43(a). provide that ne qualified individual
with a disability shall, on the basis of disability, be excluded from participation in. be denied
the benefits of, or be otherwise subjected to discrimination under any postsecondary
education program of a recipient. The Title Il regulations, at 28 CF.R § 35.130(a),
contain a similar prohibition applicable to public postsecondary educational institutions.

The Section 504 regulaticns, at 34 C.F.R § 104.4(b)(2), provides that aids, benefits, ard
services, to be equally effective, are not required to produce the identical result or level of
achievement for disabled and non-disabled persons, but must afford disabled persons
equal opportunity to obtain the same result, to gain the same benefit, or to reach the same
level of achievement, in the most integrated setting appropriate to the person’s needs.

Under the Title Il regulations, at 28 C.F.R. § 35.130()(1)(ii} and (iii), public colleges ard
universities may not afford a qualified individual with a disability opportunities that are
not equal to those afforded others, and may not provide aids, benefits or services that
are not effective in affording equal opportunity to obtain the same result, to gain the
same benefit, or to reach the same level of achievement as that provided to others.

The regulations implementing Section 504 require that colleges and universities modify
their academic requirements as necessary to ensure that they do not discriminate, or
have the effect of discriminating against, qualified students with disabilities. A college
may require students to provide documentation verifying their disabilities and their need
for accommodation. Once it receives such documentation, a college must engage in
on-going communications with the student to identify specific academic adjustments
and accommodations that will enable the student to participate equally in the college’s
pregram. In some cases, where the impact of a student's disability may change over
time. or where the impact is difficult to predict accurately, on-going or recurring
communication may need to take place.

Under Section 504 and Title Il of the ADA, at the postsecondary level, assuming
appropriate notice by the recipient of how to obtain accommodations, students bear the
responsibility for seeking and obtaining approval for academic adjustments and/or
auxiliary aids from the proper authority, usually a disablec student services (DSE)
officer. In circumstances where it would not be evident to a DSS officer the student may
also have to let the DSS officer know when approved classroom accommodations ara
not being provided. In order to do this, the student and the educational institution
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should be engaged in on-going communication. However, upon notification of such
concerns, the educational institution, not the student, has the responsibility to promptly
resolve the matter.

The investigation showed the following:

o The Complainant has a medical diagnosis of anxiety and panic disorder. In fall
2010, the Complainant attended the College and was registered with the
College’s Disabled Student Programs and Services (DSP&S) office. [n addition
to other accommodations, DSP&S authorized the test taking accommodation of
‘extended time,” “distraction reduced environment,” “notetaker as needed” and a
“tape recorder.”

o In the fall 2010 semester, the Complainant was enrolled in a Speech

course with a Professor (Professor) at the Coliege. Towards the end of the fall
semester, the Complainant and Professor agreed that Complainant would take
an “incomplete” in the course and re-take the course.

e On or about December 17, 2010, the Professor filled out the “Incomplete Grade
Record” Form (contract) for the Complainant. The contract listed several
assignments that had to be completed by “12/20/2011" The contract had tre
Professor's signature and date of “12/17/2010” but did not have the
Complainant's signature, but an “X” was marked in the area that indicated that “if
student was not available to sign the conditions stipulated on the Incomplete
Grade Record,” the form could be “[e]-mail.”

o The Complainant attempted to re-take the Speech course during the 2011
summer semester. The Complainant alleges that the Professor failed to provide
her with a notetaker or his notes during the summer course. Complainant stated
that she got herself a notetaker and that she used her own tape recorder.

o The Professor stated he did not ask for a notetaker in the summer course. He
stated that because he had provided the Complairant with his PowerPoint
slides/lecture notes in the fall 2010 semester and hs provided her his notes
during the summer session. He stated that she accepted getting the notes as
opposed to having a notetaker.

o Complainant alleges that the Professor failed to give her the extra time for the
summer mid-term exam and she was not able to take the exam in a distraction-
reduced environment. The Complainant added that because the Professor dig
not provide her with any instructions prior to the exam, she had to re-write the
exam at the end.

o The Professor stated he gave her the time and half for her mid-term. Th=s
Professor stated that on the day of the exam, he walked over to the DSP&S
office with the Complainant and the mid-term exam. Fe stated that because he
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did not know DSP&S closed at 5PM, which meant that the Complainant would
not be able to complete the exam before the office closed for the day, he put the
Complainant in an empty office to take the exam. He stated while the
Complainant did not seem happy about it, she agreec to the arrangement. The
Professor stated he timed the exam and checked on her after the time and half
was over. He stated that when he saw that she had misread the instructions for
the exam (instead of answering one of the three questions on the exam., she had
answered alf three questions and she had not double-spaced), he instructed har
to re-write the exam.

o The Complainant stated that she was not able to access the College’s online
classroom management program, Blackboard, and that this prevented her from
receiving all the assignments and information that the Professor distributed to the
class.

o The Professor stated that while Complainant could see everything that was
posted to Blackboard, she could not download or open attachments posted on
Biackboard. The Professor stated that once he learned about this glitch, ke
started emailing the Complainant the attachments and information he posted cn
Blackboard.

o A review of the emails between the Complainant and Professor showed that
starting on June 21, 2011 through July 26, 2011, the Professor emailed the
Complainant course assignments and information.

o QOCR interviewed a student who was enroiled in the summer 2011 Speech
course with the Complainant. The student stated that while the Professor used
Blackboard to post assignments and documents, he also made the same
documents available in class. The Professor also announced at the end of each
class the assignments for the next class.

e Complainant stated she was not sure if she ever discussed with her DSP&S3
counselor about not completing the Speech course in the fall semester, but that
DSP&S was aware of it since it gets her grades.

o Complainant stated that she went to see the Dean of Counseling at DSP&S on or
about July 6, 2011 to request Blackboard as an sccommodation. including
emails, and all the accommodations previously approved by DSP&S.

o The Dean of Counseling stated that accommodations zre usually in effect for the
semester that they are approved and that the student must meet with a DSP&S
counsefor or other staff member to renew their accommodation eligibility. The
Dean of Counseling stated that Complainant had not met with her counselor wita
regard to the summer Speech course and the accommodations she would need
for the course. Dean of Counseling stated that DSP&S was not aware that
Complainant had taken an “incomplete” in the fall 2010 Speech class or that she
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was attempting to address an incomplete over the summer. The Dean of
Counseling stated that when Complainant came to see her on July 6, 2011, the
Complainant did not know about the written contract and that the Complainant
told her she agreed to take the entire course over,

o The Dean of Counseling stated that during their meeting, the Complainant did not
ask for and they did not discuss anything related to Complamant’s
accommeodations. The Dean of Counseling stated that the Complainant's real
concemn was with the Professor's lack of responsiveness to her requests for
access to Blackboard. The Dean of Counseling stated she provided the
Complainant with the student handbook for information on grievances against an
instructor and referred her to see the Dean of Fine Arts, the Professor's
supervisor.

o The Dean of Counseling stated that for a notetaker, the student must present a
form from DSP&S (which is provided to the student) to the professor, who then
makes a request for volunteers to take notes. The notetakers are not paid, but
are provided the carbon copy paper.

o The Dean of Counseling stated that for testing taking services, the student must
inform DSP&S five days before about the exam and that the Professor is
supposed to leave the exam at the test center for the student.

o The Dean of Counseling stated she did not know and was not told by the
Complainant that she had not received her testing accommodations in the
summer Speech course.

o The counseling records from DSP&S showed an entry made on July 6, 2011 with
notes indicating that Complainant was referred to “[Dean of Fine Arts] to discuss
her request for course information from [the Professor] since she is working on
her incomplete grade." The counseling records c¢id not reflect any other
substantive meetings between Complainant and the DSP&S office.

s The Dean of Fine Arts spoke to the Complainant on or about July 6, 2011. He
stated that Complainant's main concern was that she was not getting all the
information she needed for the class, even after she had informed the Professcr
that she was not able to access Blackboard. The Deen of Fine Arts told her he
would speak to the Professor, which he did.

In the falf 2010 semester, the Complainant was authorized by DSP&S to receive two

accommodations: notetaking and extended time on tests in a low distraction

envircnment.  The Complainant did not complete one of her fall courses. Speech [ PO®N©
®)(6).0)N(O) |:|and attempted to complete the course during the summer 2011 session. Whila

the Complainant attended the summer course, she was not officially enrolled at th=

College and, initially, did not report her summer attendance to DSP&S. Under these

unusual circumstances, OCR had to first determine whether she was entitled to any
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accommodations at all. OCR concluded that because the Complainant needed to
complete the course, and the Professor accepted her into the summer class as a fuily
participating student, she participated in a “program or activity.” Additionally, because
the Frofessor was the same Professor who she had in the preceding fall semester, he
was on notice of her accommodation needs. However, as explained below, OCR took
the fact that there is conflicting evidence as to whether the Complainant informed the
DSP&S of the failure to implement her accommodations irto account in determining
whether the College had failed to provide the Corrplainant with necessary
accommodations.

With respect to notetaking, the College’s notetaker policy requires that DSP&S provides
a letter that the student can give te the teaching facult%/ for the faculty member to solicit
a voiunteer notetaker for students with disabilities.® This approach to notetaking
required communication and cooperation between the Complainant and her Professcr,
in order for volunteer notetakers to be identified. In the summer Speech course, the
Complainant requested that the Professor solicit a notetaker for the class and the
Professor failed to request a volunteer notetaker for the Complamant as he shou'd
have. However, the Complainant was able to find on her own a notetaker and was abie
to tape record the classes, which allowed the Complainant to effectively access the
course.

It is not the responsibility of students to persuade their instructors to comply with
disability law, but it is not unreasonable to expect that a student let the entities with that
responsibility know when approved accommodations are not being delivered. In this
case, there is no evidence to suggest that if the Complainant had informed the DSP&S
office of the Professor's failure to solicit student volunteers, it would not have promptly
taken the steps necessary to obtain a notetaker for the Complainant.

Because the Complainant secured a notetaker, taped the lectures, and appears to have
not raised this particular issue with DSP&S personnel, OCR finds insufficient evidence
to establish noncompliance.® With respect to the testing accommodation of a “noise-
reduced environment,” the evidence shows that the Complainant di¢ not take the mid-
ferm exam in a DSP&S authorized quiet location, but she was provided by the Professor
another reduced noise environment, an empty office. OCR did not uncover evidence
that this alternate environment was In some material marner not as conducive to
concentration as the sites normally used by DSP&S. In addition, there is no evidence

* Colleges may rely on unpaid volunteers for notetaking only so long as such an approach to natetaking
warks, |If students or professors report that they are unsuccessful in securing an unpaid volunteer, the
college will have to take those additional measures necessary to obtain notetakers, including offering
compensation to the notetaker.

° Nevertheless, OCR encourages the College to recognize its obligation to work with its DSP&S students
and faculty on the importance of the communicating with each other at the first sign that an approved
accommodation is not being provided
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that at the time of the mid-term exam, the Complainant identified to the Professor any
characteristic of the alternate office which would hinder her ability to take the
examination.

As for the accommodation of extra time on the exam, there is conflicting evidence as to
what occurred. The evidence shows, however, that at the end of the exam, the
Professor gave the Complainant the opportunity to re-write the exam. after the
Professor noticed that she had failed to follow the instructions on the exam. As she was
provided and took advantage of this opportunity, a preporderance of the evidence
shows that, at least ultimately, she received as much extra time as she had been
authorized to receive. The objective of extra time on an exam is to make sure that the
exam measures the test-taker's aptitude and knowledge rather than the impact of
his/ner disability. Clearly, by giving the Complainant extra time to compensate for
misread directions, the Professor was acting in a manner consistent with that objective.
As to the Complainant's allegation that the Professor did not provide instructions
peyond those given to other students on taking the mid-term exam, this was not an
approved accommodaticn for the Complainant.

Additionally, because there Is conflicting evidence as to what was discussed during the
meeting between the Complainant and the Dean of Counseling on July 6, 2011, it is not
clear if the College was aware that the Complainent thought the testing
accommodations were not being provided to her.

In sum, OCR reviewed each of the accommodations authorized by DSP&S in the
previcus fall semester, taking into account the unusual circumstances of the
Complainant's summer school attendance and the limited and conflicting evidence of
her involvement with DSP&S regarding her accommodations. We concluded that,
through her own initiative and that of her Professor, in substance, she received those
accommodations to which she was entitled.

In addition. the Complainant alleged that she did not have access to Rlackboard, a
Web-based course management system, used by the Professor and other collegz
faculty. This problem arose because the College’s course management system is not
designed to reach an attending but non-enrolied student or at least blocks such persons
from opening any attachments. We concluded that the Complainant was entitled to th=
information provided to all the other students in the class, not as a matter of reasonable
accommodation, but as a matier of equal treatment. All other students enrolled in the
summer Speech course had access to the Blackboard prograr.

Here too, OCR concluded that the circumstances dictated that OCR look at substance
over form. Clearly, the Complainant needed to have access to information provided on
Blackboard during the summer course. However, the Professor, once notified that the
Complainant could not open attachments through Blackboard, provided her with tha
course materials and information via email. While the Complainant may believe that the
Professor failed to provide her with "everything,” the email communications between the



Page 8 of 11 — {08-11-2261)

Professor and the Complainant showed that he emailed her all of the assignments. The
evidence further showed that while the Professor used Blackboard to list assignments
and post documents, he also announced the assignments for the next class at the end
of each class and provided the documents and materials during class (for those who did
not have them). Therefore, even though the Complainant did not have complete access
to Biackboard like the enrolled students, she was able to access the course
assignments through the emails the Professor sent her, the documents he distributed
during class, and the announcements the Professor made at the end of class. We also
note that the Complainant only needed to accomplish three assignments in order to
complete her incomplete grade and that she did receive the announcements and
information about these particular assignments. OCR finds that the Complainant was
not denied the opportunity to participate in the Speech course because she was
provided the course information through other, equally effective, means. Therefore,
OCR finds that there is insufficient evidence to show that the College was in
noncompliance with regards to either denial of accommodation or equal treatment under
Issue One.

Issue Two: Whether the College retaliated against the Complainant after she filed an
internal complaint alleging a Professor graded her more harshly and issued her failing
grades for assignments she state she was never given.

The Section 504 regulations, at 34 C.F.R. § 104.61. incorporate 34 C.F.R. § 100.7(e) of
the regulations implementing Title VI of the Civil Rights Act of 1964 and prohibit
colleges and universities from intimidating, or retaliating against individuals because
they engage in activities protected by Section 504. The Title il regulations, at 28 C F R.
§ 35.134, similarly prohibit intimidation, coercion, or retaliation against individuals
engaging in activities protected by Title II.

When OCR investigates an allegation of retaliation, it examines whether the alleged
victim engaged in a protected activity and was subsequently subjected to adverse
actior by the Coliege, under circumstances that suggest a connection between the
protected activity and the adverse action. If a preliminary connection is found, QCR
asks whether the Colilege can provide a nondiscriminatory reason for the adverse
action. OCR then determines whether the reason provided is merely a pretext and
whether the preponderance of the evidence establishes that the adverse action was in
fact retaliation.

The investigation showed the following:

o The Complainant stated that because she did not get ali the assignments through
Blackboard, she had to get the documents during class, in which the Professor
would "sporadically” say “shame, shame, shame” to the students who came up to
get the documents. Complainant believed he was directing this statement
fowards her specifically.
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o The Professor denied directing the words “shame shame” at the Complainant.
The Professor stated that Complainant was given the opportunity to improve on
her fall 2010 semester grade during the summer course. Even though
Complainant only needed to complete three assignments for the course. she had
the opportunity to make-up the hours she missed and improve her score on the
exam and the assignments that were missing for her fall 2010 grade. He stated
he accepted the assignments that she turned into him during the summer and for
the assignments in which she had a better grade then from the fall semester, he
would give her the better grade of the two. Professor stateg after her work for
the summer 2011 class, she had a grade of 85% with two out of the three
speeches outstanding.

o OCR reviewed with the Professor the attendance record of the Complainant for
the summer Speech course. The record showed that Complainant did not attend
the classes on June 30, 2011 and July 12, 19, 21, 26, 2011 due to medical
reasons.

e OCR interviewed a student who was enrolled in the summer 2011 Speech
course with the Complainant. The student confirmecd that the Professor mace
the comment “shame, shame, shame” when students came up to pick-up the
documents in class, but that the comment was not directed at any one student; it
was directed at the class in general. The student stated that the comment
“shame, shame, shame” was an inside joke with the students in the course who
were on the debate team with the Professor. The student stated the Professor
would make this same comment to members of the debate team when someone
referenced the wrong evidence during a debate.

While the Complainant engaged in the protected activity of verbally complaining of
discrimination by the Professor and the inability to access his course due to her
disability. the evidence does not support that she experienced any adverse treatment as
a result of these complaints. The Complainant described tc OCR two ways in which
she experienced adverse treatment. First, she alleges that the Professor graded her
more harshly and gave her failing grades for assignments she did not know about. The
Complainant was taking the summer course to complete her previous “incomplete”
grade. According to the written contract provided to the Cemplainant, she had three
assignments to accomplish in order to complete in the course. While the Complainant
stated to OCR that she did not know that she only needed to complete three
assignments prior to her meeting with the Dean of Counseling, she should have known
based on the terms of the written contract and certainly once she had her mid-course
meeting with the Dean. Unfortunately, by the end of the summer semester, tha
Complainant had only completed one of the three remaining assignments. Moreove:,
for the additional assignments that she did complete during the summer course, the
Professor stated he only counted the grade if it was better then the grade than she had
received on the assignment in the fall 2010 semester. Furthermore, the evidencs
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shows that at the time the Complainant stopped attending the course she had a grade
of 85 percent.

To OCR, rather than being the object of retaliation, it appears that the Professor sougnt
to give the Complainant the “benefit of the doubt” in his grading practices. The primary
causes of the "harsh” grades that she received were her failuze to accomplish the terms
of her contract and incomplete attendance. Both of these shortcomings may well be
related to the impact of her disability” but neither reflects a failure on the part of the
College. Therefore, there is insufficient evidence that her complaints of discrimination in
her meetings with the Dean of Counseling and Dean of Fine Arts lead to the Professor
grading her more harshly in the course.

The Complainant also alleges that the Professor retaliated by making the comment of
‘shame, shame, shame,” towards her in class when she went to retrieve documents she
did not have The evidence, however, shows that the Ceomplainant attended two classes
after ihe meeting with the Dean of Counseling and the Dean of Fine Art, but there s
insufficient evidence to show that the comment was made during these two classes in
which she was present.  The comment may have been made prior to her meetings the
Deans, and thus, the comment could not have been retaliatory in nature as the
protected activity had not yet occurred. More important, the evidence shows that the
comment was not directed at the Complainant in particular. In fact, the evidence shows
that the Professor made the comment in front of the class, to any student who had to
get up to get a copy of the documents for class. In adcition, it appears that the
comment was a part of a running joke between the Professor and the students in the
class who were members of the debate team. The Professor would make the comment
of “"shame, shame, shame” whenever one of the debaters made a bad reference to the
evidence. Therefore, the Professor's comment of “shame, shame. shame” was a
reference to the debate team and not directed at the Complainant for meeting with and
compiaining to the Dean of Counseling and Dean of Fine Arts. On these grounds, OCR
finds that there is insufficient evidence to show that the College is non-compliant with
regards to Issue Two.

In summary, OCR finds that there is insufficient evidence to support a finding of non-
compliance with Section 504 and Title |l with respect to the issue investigated. OCR is
closing this case as of the date of this letter and the Complainant is being notified by
concurrent letter.

' OCR recognizes that formal or public speaking may be a particulariy challenging activity for someone
with an anxiety disorder. In the course of investigating this matter. the Prefessor identified some creative
approaches to making a speech class more accessible to such individuals. OCR encourages the Collega
to engage with the Professor, Student and DSS in consideration of implementing the alternate
accomrmodations suggested by the Professor and allowing the Complainant to complete her remaining
assignments using such accommodations.
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This letter is a letter of finding(s) issued by OCR to address an individual OCR case.
Letters of findings contain fact-specific investigative findings and dispositions of
individual cases. Letters of findings are not formal statements of OCR policy and they
should not be relied upon, cited, or construed as such. OCR's formai policy statemen's
are approved by a duly authorized OCR official and made available to the public.

OCR routinely advises recipients of Federal funds and public educational entities that
Federal regulations prohibit intimidation, harassment or reta‘iation against those filing
complaints with OCR and those participating in the complaint resolution process.
Complainants and participants who feel that such actions have occurred may file a
separate complaint with OCR.

Under the Freedom of Information Act, it may be necessary to release this document
and related records on request. If OCR receives such a request, it will seek to protect,
to the extent provided by law, personal information which, if released, could reasonably
be expected to constitute an unwarranted invasion of personal privacy.

_ ®)(6).0) (DO ,
OCR would like to thank you, your staff, and for their

cooperation and courtesy in resolving this matter. If you have any questions about the
complaint, please contact Nancy Sablan, Equal Opportunity Specialist at (415) 486-
2949, or Kana Yang, Civil Rights Attorney at (415) 486-5382.

Sincerely,

Zacha\f Pelchat
Team.Leader



UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS
SEATTLE OFFICE

 April 27, 2011

Dr. Wim Wiewel

President

Portland State University
P.O. Box 751

Portland, Oregon 97207-0751

Re:  Portland State University
QCR Reference Ne. 10112009

Dear Dr. Wiewel:

This is to inform you that the U.S, Department of Education, Office for Civil Rights (OCR) is
discontinuing its investigation of the above-referenced discrimination complaint against the
Portland State University (university). The complaint alleged that the university discriminates,
on the basis of disability, against disabled students who are accompanied by service animals
and companion animals by charging them non-refundable housing pet fees.

OCR accepted this complaint for resolution under the authority of section 504 of the Rehabilitation
Act of 1973, and title II of the Americans with Disabilities Act of 1990, and their implementing
regulations,

The university has agreed to take the actions set forth in the enclosed Voluntary Resolution
Agreement (agreement), which, when fully implemented, will resolve the issue raised by the
complaint. OCR will monitor the implementation of the agreement and will close the complaint
when OCR determines that the terms of the agreement have been satisfied. The first report under
the agreement is due by August 1, 2011.

Thank you for the cocperation that you and your staff extended to OCR staff in resclving
this complaint, If you have any questions, please feel free to contact Levin Karovsky, Equal
Opportunity Specialist, by telephone at (206) 607-1620, or by e-mail at levin karovsky@ed.gov.

Enclosure:  Voluntary Resolution Agreement

cc: |(PI7)C) Interim Assistant General Counsel
915 2ND AVE., SUITE 3310, SEATTLE, WA 98174-1099
www.ed pov
The Department of Education s mission ig to p te student achi, and preparstion for global competitiveness

by foustering edueational sxcellence and enxuring equal access.
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VOLUNTARY RESOLUTION AGREEMENT.

INTRODUCTION

Portland State University (University) and the U.S. Department of Education, Office
for Civil Rights (OCR) enter into this agreement to resolve the allegation in OCR
Reference No. 10112009, a complaint filed with OCR under section 504 of the
Rehabilitation Act of 1973 (Section 504) and title II of the Americans with
Disabilities Act of 1990 (Title II).

GENERAL PROVISIONS

A.

This agreement resolves the allegation in OCR Reference No. 10112009 that
the University discriminates, on the basis of disability, against disabled
students who are accompanied by service animals and companion animals by
charging them non-refundable housing pet fees. This agreement does not
constitute an admission by the University of any violation of Section 504,
Title I, or any other law.

This agreement will be effective when signed by the authorized
representatives of both parties.

OCR agrees to discontinue its investigation of OCR Reference

No. 10112009 based upon the University’s commitment to take the actions
specified in this agreement which, when fully implemented, will resolve the
allegation in this case.

In the event the University fails to implement any provision of this agreement,
OCR will resume its investigation of the complaint or take other appropriate
measures within its authority to effect compliance with Section 504 and Title

II.

By signing this agreement, the University agrees to provide data and other
information in a timely manner in accordance with the reporting requirements
of this agreement. Further, the University understands that during the
monitoring of this agreement, if necessary, OCR may visit the University,
interview staff and students, and request such additional reports or data as are
necessary for OCR to determine whether the University has fulfilled the terms
of this agreement and is in compliance with the regulations implementing
Section 504 at 34 CFR 104.4(a) and 104.43, and Title II at 28 CFR 35.104,
35.130(a), 35.136, which were at issue in OCR Reference No. 101 12009,
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E OCR will not close the monitoring of this agreement until OCR determines
that the University has fulfilled the terms of this agreement and is in
compliance with the regulations implementing Section 504 at 34 CFR
104 .4(a) and 104.43, and Title IT at 28 CFR 35.104, 35.130(a) and 35.136,
which were at issue in OCR Reference No. 10112009.

III. RESOLUTION PROVISIONS

A.  Housing Policies and Procedures

1.

B. Notice

By September 15, 2011, in consultation with OCR, the University will
review and revise its housing policies and procedures to ensure that
they are consistent with the Title 1l regulation at 28 CFR 35.136(h),
which prohibits public entities, such as the University, from asking or
requiring students with disabilities, who are accompanied by service
animals, and who have identified themselves to the University as
having disabilities in accordance with the University’s procedures, to
pay a surcharge, even if students accompanied by pets are required to
pay fees.

By September 15, 2011, in consultation with OCR, the University will
review and revise its disability policies and procedures to ensure that it
incorporates a definition of service animals that is consistent with the
Title Il regulation at 28 CFR 35.104 and 35.136.

By September 15, 2011, the University will review and revise its online
and print communications to ensure that they reflect any revisions to
the housing and disability policies and procedures.

By September 15, 2011, the University will hold a meeting for
University employees who implement the housing and disability
policies and procedures. The meeting will provide these University
employees the opportunity to: (a) receive an explanation of the Title II
provisions regarding service animals, including the prohibitions against
surcharges, and review any revisions to the University’s housing and
disability policies and procedures made pursuant to section IILA; (b)
ask questions and obtain answers regarding the Title II provisions and
the University’s housing and disability policies and procedures
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regarding service animals; and (c) be notified of the title and contact
information of the University employee or employees who are
designated to address questions or complaints regarding the revised
housing and disability policies and procedutes.

2. By September 15, 2011, the University will provide written notice to
all students with disabilities, who have identified themselves to the
University as having disabilities in accordance with the University’s
procedures, and who have requested University housing, of the revised
housing and disability policies and procedures.

IV. REPORTING PROVISIONS
A.  Housing Policies and Procedures

1. By August 1, 2011, pursuant to sections IIL.A.1 and IILA.2, the
University will provide OCR with copies of its revised housing and
disability policies and procedures. :

2 By December 1, 2011, the University will provide OCR with a report
demonstrating that it has adopted and implemented the revised housing
and disability policies and procedures, including but not limited to:
copies of the final policies and procedures, and announcements of their
adoption and implementation.

B. By December 1, 2011, the University will provide OCR with a copy of any of
the revised online and print materials that it revised pursuant fo section
MLA3. :

C. By December 1, 2011, the University will provide OCR with a report
regarding its actions that it has taken pursuant to section II1.B.1 of the
agreement. The report will include, but is not limited to: the date, duration,
and description of the meeting; a list of the employees, by name and title, who
attended the meeting; a copy of the meeting minutes; and copies of the
meeting handouts,

D. By December 1, 2011, the University will provide OCR with a report
regarding the notification actions that it has taken pursuant to section II1.B.2
of the agreement. The report will include, but is not limited to: a copy of the
written notice; a description of where and when the notice was distributed; and
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documentation that the notice was provided to students with disabilities who
have identified themselves to the University as having disabilities in

accordance with the University’s procedures, and who have requested
University housing.

Signed:

4/260

Date

Portland State University

-2

Date /

Office fgr Civil R\l ts, Seattle Office
U.S. Department of Education



UNITED STATES DEPARTMENT OF EDUCATION

OFFICE FOR CIVIL RIGHTS
SEATTLE QOFFICE

September 8, 2011

Dr. Wim Wiewel

President

Portland State University
P.O.Box 751

Portland, Oregon 97207-0751

Re: Portland State University
OCR Reference No. 10112060

Dear Dr. Wiewel:

The U.S. Department of Education, Office for Civil Rights (OCR) is discontinuing its
investigation of the referenced complaint against Portland State Un1vers1ty In the
complaint, it is alleged that:

1. the university discriminates against disabled students who are accompanied
by service dogs, by prohibiting them from living in residential housing with
carpets; and

2. during the 2010-2011 school year, the university discriminated against
a student on the basis of disability, by: (a) requiring her to place a sign
at the entrance of her university apartment indicating that she has a dog;
and (b) failing to address her concerns of disability-based harassment in
an appropriate and timely manner.

OCR accepted this complaint for resolution under the authority of section 504 of the
Rehabilitation Act of 1973 and title II of the Americans with Disabilities Act of 1990,
and their implementing regulations. The university has agreed to take the actions set
forth in the enclosed Voluntary Resolution Agreement (agreement), which, when fully
implemented, will resolve the issues raised by the complaint. OCR will monitor the
implementation of the agreement and will close the complaint when OCR determines
that the terms of the agreement have been satisfied.

915 2ND AVE., SUITE 3310, SEATTLE, WA 98174-1099
worw.ed.gov

The Department of Education’s mission is to promote student achievermnent and preparation for global competitiveness
&y fostering educational excellence and ensuring equal access.
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Thank you for the cooperation that you and your staff extended to OCR staff in resolving
this complaint. If you have any questions, you may contact Jennifer Kuenzli, equal
opportunity specialist, by telephone at (206) 607-1675, or by e-mail at

jennifer kuenzli@ed.gov.

Enclosure: Voluntary Resolution Agreement

cc:  |DXNO) | Assistant General Counsel




B9/88/2911 13:01

1 8

5837252657 PSU GENERAL COUNSEL PAGE

VOLUNTARY RESOLUTION AGREEMENT

INTRODUCTION

Portland State University (university) and the U.S. Department of Education, Office
for Civil Rights (OCR) entet into this agreement to resolve the allegations in OCR
Reference No. 10112060, which was a complaint filed with OCR under section 504 of
the Rehabilitation Act-of 1973 (Section 504), and title 11 of the Americans-with
Disabilities Act of 1990 (Title II).

GENERAL PROVISIONS

A,

. » '
This-agrecment resolves the allegations in OCR Reference No. 10112060 and
does not constitute an admission by the university of any violation of Section

504, Title 11, or any other law,

This agreement will be effective when signed by an authorized representative of
the univessity.

OCR agrees to discontinue its investigation of OCR RefeceaceNo. 10112060
based upan the univessity’s commitment to take the actions specified in this
agreement which, when fully iniiplemented, will resolyve the allegations in this
complaint,

" In the-eventthe umversxty ﬁik to implement any provision of this agreement,

QOCR will resurne its investigation of the complaint or take other appropriate
measures within its authorlty to effect compliance with Section 304 and Title I1.

The university agrees to provide data and other information in a timely manner
in accordance with the reporting requirements of this apreement, Further, the
amtiversiiy waderstands that during the monitoring of this agreement, if
necessary, OCR may visit the university, interview staff and students, and

request such additional reports ¥ data as are necessary for OCR to determine

whether the university has fulfilled the terms of this agreement and is in
compliance with the regutations implementing Section 504 at 34 CFR 164.4,
104,43, 104.45, and 104.61, and Title 1T at 28 CFR 35.107, 35,130, and 35.136,
which were at issue in OCR Reference No. 10112060,

OCR will not close the monitoring of this agreement until OCR. determines that
the university has fuifilled the-terms of this agreement and is in compliance

@82
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with the regulations implementing Section 504 at 34 CFR 104.4, 104.43,
104.45, and 104.61, and Title If at 28 CFR 35.107, 35.130, and 35.136, which
were at issue in OCR Reference No. 10112060.

IIl. RESOLUTIONPROVISIONS

A.  Palicies and Procednres

1.

By November 15, 2011, in consultation with OCR, the university will
review and revise, as ecessaty, its housing policies and procedures to
ensure that they are consistent with Section 504 and Title II
Specifically, the university will.ensure thar:

(2)

(b)

It makes svailable o disabled students, whe are accomipanied by
service animals and who have identified themselves to the:
university as having disabilitics in atcordance with'the
university’s proceduires, comparable imiversity. housing as it
makes available tg others, including housing with carpets; and.

It does not limit disabled students in their enjoyment of their
university housing by requiring them to disclose their disability to
other students, such as by requiring disabled students who are
sccompanied by service animals to place signage visible to the
public at their university residence disclosing that they have
service apimals.

By November 15, 2011, in consultation with OCR, the university will
review and Tevise, as necessaty, its disability poligies and proesdures to
ensure that:

3

{b)

The university bas established griovanie procedures. that
ingorpaotate due process standards and that provide for the prompt
and equitable resolution of disability discrimination complaints,
including complaints of disability harassment ooccurring in
university housing.

The university promptly and effectively investigates students®
complaints of disgbility harassment, including complaints of
disability barassment occurring in university housing.

a3
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©

In situations where the university determiies disability:
harassment has occnrred, the university takes reasonable and
effective corrective action to end the harassment, ¢liminate any
hostile environment and its effects, and prevent-the harassment
from recurring, ifluding steps tailored to the specific situation.

By December 15, 2011, the university will review and revise ifs online

and

print commumications to ensure that they reflect any tevisions made-

to the housing-and disability policies and precedures pursuant to section
Ili.A of the agreement.

B.  Notice aud Traiaing

L.

By December 15, 2011, the university will provide training to university
employees who implement housing and disability policies and
procedures, including resident assistants and employees of the Office of
Housing and Residence Life and the Office of the Dean of Student Life
staff. The training will inciude, but is not limited to: -

(a)

®)

«©)

an explapation of the prohibitions against disability
discrimination, ihgluding disability harassment, and protections
for disabled individuals with services animals provided under
Section 504 and Title [;

an explanation ofghe university’s disability dis¢riminiation

. grievance procedures and a description of the range of corrective

actions that are available if the university determines disability .
harassment occurred, including appropriate sanctions for sidents
and other residents who are found to have perpetrated disability
harassment in university housing; and appropriate remedies for
students, who are found to be the victims of disabilify harassment
in university housing (e.g., in sttuations where a student requests
such actions, grenting a request 1o relocate to comparable
university housing at no expense to the student o releasing a
student from his/her housing contract without penalties);

a review of amry revisions made to the university’s housing and

disability policies and prpcedures pursuant to section IIL.A of the
agreement, including any changes to employece responsibilities;

a4
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{d) the pame, titie, and contact information of the university

employee who is responsible for responding to and resolving
complaints of disability-discrimination, including disabitity
harassment and service animal complaints; and

{¢) the name, title, arid contact information of the university
employee(s) whio are responsible for responding to questions
about any revised housing and disability policies and procedures.

By Decemaber 15, 201 1, the univetsity will provide written notice to all
students with disabilities who have identified themselves to the.
university as having disgbilities in accordanoe with the university’s
pracedures, and who haVe requested university housing. The notice will
include: '

(8)  adescription of any revised housing and disability policies and
procedures and an explanation of where students may view or
obtain copies of the palicies and procedures;

(b) the name, title, and contact information of the university
employee who is responsible for responding to and resolving
complaints of disability discrimination, including disability
harassment and sevvice animal complaints; and

(¢) the name, title, and contact information of the university

employee(s) who-ate responsible for responding to questions
. about the housing #nd disability policies and pracedures.

C. Individual Remedies

1.

By Ostober 15, 2011, the university will: (a) conduct an effective and
immpartial investigation of all the comnplaints of disability harassment
raised by the student, wib is the subject of this corplaint, during the
2010-2011 académic year; (b) provide a written response to the student
that informs her of the outcome of the investigation; and {¢) if instances
of disability harassment are identified, take steps reasanably calcnlated
to end any disability baragsment, eliminaie a hostile environment if one
has been ereated, correct any discriminatory ¢ffects on the student, as
apptopriate, and prevent harassment from oecurting again. :

5

a5
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2. By October 15, 2011, the university will credit the student’s account in
the total amount of Two Hundred Dollars ($200) as reimbursement 1o
the student for the moving cxpenses that she incuited during spring
quarter 2011, '

3. ByDecember 15,2011 the university will provide the student with
wiritten actice of any revised policies and procedures made pursuant to
section IT1.A of the agre¢ment. The notice will also identify the
unfversity emiployee responsible for resolving complaints of disability
discrimingtion, inctuding disability harassment and complaints about
service animals,

4. By September 23, 2011, the uwmiversity will notify the studeat in writing
that the student has until the end of winter quarter 2012 to complete her
final exami in Biology 102 for the Incomplste in that course to change to
a grade. The notice will explain the applicable univessity procedures for
removing the incomplete grade, including providing the studem the
name and contact information for the university employee who will
schedule her final exammy,

IV. REPORTING PROVISIONS

A

_Pn.licies and Procedures

1. By October 15, 2011, pursuant 10 sections LA, 1 and ILA.2 of the
agreement, the university will submit its housing and disability policies
and procedures amd -any- proposed revisions to the policies.and
pracedures for OCR’s review, QCR will evaluate them and provide.
input, which the university will address.

2.  Within 30 days of receiving the approved revised bousing and disability
policies.and procedures from OCR, the university will provide OCR
with a report demonstrating that it has adopted and irplemented thei,
in¢luding but not limited to, announcements of their adoption and
impiementation.

By December 15, 2011, the university will provide OCR with a copy of the
revised online and print mate_ri%ls that it revised pursuant to section IILA.3 of

the agreement.
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C.

Signed:

By January 15, 2012, the university will provide OCR a report on the training it
provided pursuant to section JHL.B,1 of the agreement. The repott will include,
but is not limited to: the date, duration, agenda, and description of the training;
a list-of the employees by name and title, who attended the training, and copies
of any handouts. %

By January 15, 2012, the university will provide QCR with a report regarding
the notification actions that it bias taken pursuant to section I1LB 2 of the
agreement. The report will inchide, but is not limited to: a:copy of the writien
notice; a description of where and when the notice was distributed; and
documentation that the notice was provided to stadents with disabilities who
have identifled themselves to the university as having disabilities in accordance
with the university’s procedures, and who have requested university housing.

By January 15, 2012, the university will provide OCR with a report regarding
the actions it has taken pursuant to section 1I1.C of the agreement. The report
will inclade, but is not limited to: a detailed description of the steps taken by
the university to investigate and resolve the student’s complaints of disability
harassment; & copy of the university's response to the student regarding her
complaints; a description of any corrective actiops, including remedies provided
to the student and actions designed to prevent harassment; dociumnentation
showing the student’s refimd for any moving expenses and forfeited money; a
copy of the notice to the student regarding the revised policies and procedures;
a description of the steps taken td resolve the student’s incomplete grades from
winter quarter 2011; and a copyz{of the student’s academic transcript.

. q-g-11
Pr. Wim Wicwel Date
President

Portland State University
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