ATTACHMENT
PUERTO RICO ESEA FLEXIBILITY IMPLEMENTATION LETTER
LIST OF UNRESOLVED COMPLIANCE ISSUES 

NOTE:  As indicated in the letter from Assistant Secretary Delisle, the following is a list of the compliance issues under the School Improvement Grants (SIG) program and Title III of the Elementary and Secondary Education Act of 1965 (ESEA), as amended, and the Individual with Disabilities Education Act (IDEA), that Puerto Rico must resolve in order to address Condition 1 on the approval of its ESEA flexibility request, as well as a list of all other monitoring and audit findings, by program, that must be included in the high-quality plan required under Condition 2 on the approval of its ESEA flexibility request.  This list does not create any new findings, nor does it provide detailed information regarding the existing findings that must be resolved.  This list is intended only as a reference, designed to aid Puerto Rico in understanding the full scope of the issues it must address in order to satisfy those two conditions on the approval of its ESEA flexibility request.  The U.S. Department of Education (ED) encourages Puerto Rico to refer to prior communications it has received from ED regarding these issues and to consult with relevant program staff at ED if it has questions about the relevant program requirements or compliance findings referenced below. 
	Program 
	Unresolved Compliance Issues

	School Improvement Grants (SIG)

	Findings Under Critical Element 2, Implementation
· Finding 2: Puerto Rico Department of Education (PRDE) has not ensured that a system of rewards is in place at SIG-awarded schools that is based in part on student achievement.
· Finding 4: PRDE did not ensure that SIG schools or districts have established schedules and implemented strategies that significantly increased learning time for all students as specified in the SIG final requirements.  

(Findings and references to Critical Elements are as set forth in the Puerto Rico SIG Monitoring Report, available at: http://www2.ed.gov/programs/sif/monitoring/reports/prostreview2012.doc)

	Title III, Part A – State Consolidated Grant (English Learner students)
	 Finding Under Element 1.1, Spanish Language Proficiency (SLP) Standards
· The PRDE did not provide evidence that it has established State SLP standards.  Evidence of SLP standards implementation at the classroom-level was not demonstrated in any of the school districts visited.  
Finding Under Element 1.2, SLP Assessment
· The PRDE did not provide evidence that the Spanish language proficiency of all limited Spanish proficient (LSP) children is assessed on an annual basis.  LSP student data provided onsite by the PRDE indicated that the number of LSP students in 2011−12 school year was 3,349.  This data demonstrated that of that total number of LSP students, the State did not annually assess 750 LSP students for Spanish-language proficiency.  
Findings Under Element 2.2, State Oversight and Review of Local Plans
· Finding 1:  The PRDE has not implemented, for FY 2011 or FY 2012, application review and approval procedures for the Academic Office’s Title III plans (entitled in Spanish, Reforzando el Nivel de Proficiencia en Estudiantes LSP y la Integración de los Inmigrantes a Nuestra Cultura Sufragado con Fondos de Título III) in a timely manner.  Consequently, PRDE did not ensure that Title III funds are used for the intended purpose.
· Finding 2:  The PRDE did not ensure that the Academic Office’s Title III plans address how funds would be spent in a timely manner on activities that help students attain Spanish proficiency, develop high levels of academic attainment in Spanish, or help students meet the same challenging State academic content as other students.   Additionally, the Academic Office’s Title III plans did not clearly describe the expenditures, specifically those related to materials.  
Finding Under Element 2.4, Private School Participation
· The PRDE did not provide evidence that it meets the requirements of section 9501 of the ESEA, regarding equitable services to private school students
Parental Notification and Outreach: Parental notification in an understandable format as required under section 3302 for identification and placement and for not meeting the State AMAOs.
· The PRDE has not ensured that these school districts comply with all of the parental notification requirements, regarding identification and placement, in section 3302(a) of the ESEA.  Parents interviewed reported that they had not received notifications regarding their children’s placement in a language instruction education program (LIEP).  Additionally, at the time of the visit, which was seven weeks after the start of the school year, students with a home-language survey that had indicated they may be eligible for LSP services still had not been administered any screening assessment, nor had the parents been informed of placement in an LIEP.
Finding Under Element 3.1, State Allocations, Reallocations, and Carryover
· The PRDE has not made Title III subgrant awards in a timely manner so that the Academic Office has sufficient time to implement proposed activities during the school year for which the grant was made.  At the time of the visit, PRDE did not have a plan or budget nor had it drawn down any Title III funds for FY 2011 or FY 2012.  Because the PRDE made no subgrants from FY 2011 and 2012 funds, the students who should benefit from these funds did not receive services.  The Academic Office did not have sufficient time to implement proposed activities during the school year for which the grant was made.  Staff indicated they had to complete activities and spend all of the funds in the earlier budgets before drawing from the later budgets.  Specifically, fiscal year (FY) 2009 grant funds (awarded by ED in August 2010 due to problems with approval of PRDE’s State plan) were not available to the Academic Office until March 2011. Thus, the subgrantee Academic Office had only seven months remaining until expiration of the funds.  FY 2010 funds (awarded by ED in December 2010) were not available to the Academic Office until May 2012. This gave the Academic Office only five months to implement the program.
Findings Under Element 3.2, District Allocations, Reallocations, and Carryover
· Finding 1:  The PRDE has not demonstrated that it meets requirements related to the maximum percentage allowed for administrative costs.  The Academic Office set aside two percent for administrative costs and consolidates the funds with other federal moneys.  In addition to the two percent set aside for administrative costs, three individuals were paid out of Title III funds.   However, the job descriptions indicated these personnel were doing work related to administrative tasks of the Title III subgrant.  Furthermore, FY 2009 funds in excess of the two percent set-aside were used to purchase office supplies for the Title III Academic Office, which were not used for programmatic activities.
· Finding 2:  The PRDE has not ensured that it meets Federal requirements related to “allowable costs.”   FY 2009 Title III LSP funds were used for three people who were not doing any work related to Title III.  During interviews onsite, staff from the Academic Office stated that three Title III funded personnel were not involved in any activities related to the grant.  These three individuals are in addition to the positions referenced in Element 3.2, Finding 1.
(Findings and references to Elements are as set forth in the Puerto Rico Title III, Part A Monitoring Report, available at: http://www2.ed.gov/admins/lead/account/monitoring/reports12/prrptt32012.doc)

	Title I, Part A – Grants to LEAs
	Finding Under Within-District Allocation Procedures:

· Finding:  The PRDE did not ensure that it allocated its Title I funds in a timely and effective manner.  Carryover is excessive in the PRDE.  Approximately 50 percent of the Title I, Part A grant is being “carried over”.  Additionally, the PRDE has unspent stimulus funds (American Reinvestment and Recovery Act or ARRA) and an additional “highly-qualified” fund available.  Although the waiver for a carryover limitation (where a subrecipient may apply for a waiver for excess carryover and receive that waiver from the SEA every three years), does not apply to a unitary system (such as the PRDE where it is serving as the SEA and LEA), the PRDE must have a plan to spend all of its Title I funds in the year for which the funds were appropriated.  As a result of this enormous excess funding amount, the “cash on hand” requirement has been violated since there is more than three days of operating expenses available in the PRDE (the “three-day rule” is a generally accepted application of this requirement). 
Findings Under Maintenance of Effort, Comparability, Supplement not Supplant, and Internal Controls:   
· Finding 1:  The PRDE must ensure that inventory purchased with Title I funds be properly managed and reconciled in the public and private schools served.  Equipment inventories must be reconciled more often (at least once per year).  The PRDE has had issues with internal controls for equipment in the past.  Therefore, internal management controls are extremely important in order to have an effective system to track the use and disposition of equipment.   The PRDE staff stated that reconciliation was done by a third party contractor once in the last three years.
· Finding 2:  The PRDE has not ensured that it uses Title I funds to supplement not supplant non-Federal funds.  A support position at a middle school in San Juan is supported through Title I funds; however, there is a commonwealth requirement that there be one social worker for every 500 students.  Therefore, it appears that Title I funds are being used to satisfy this requirement.  State requirements must be satisfied by State and/or non-Federal funds.  Title I funds are supplementary.  The PRDE must review all positions funded with Title I, Part A funds in its budget (with a special review of support positions such as nurses, social workers, psychologists, etc.) to ensure compliance with the supplement not supplant requirement.
Finding Under Equitable Services to Participating Private School Students:

· Finding:  The PRDE has not ensured that it uses Title I funds to supplement not supplant non-Federal funds in its participating private schools.  In the participating private school visited, students are receiving Title I services during a time when basic Spanish instruction is being provided to other students.  Title I students are missing out on basic instruction being provided by the private school to all its students; therefore, Title I instruction does not appear to be supplementing basic instruction to its students by providing basic instruction to its students.    

	IDEA
	PRDE and ED entered two agreements due to longstanding noncompliance issues:  (1) the 2007 Memorandum of Agreement (MOA) and the 2007 Compliance Agreement (CA).  Both the 2007 MOA and the 2007 CA have expired, but there are remaining issues that PRDE must address which are now included in ED-wide Special Conditions issued on all grants to PR (referenced below) and also in the State Performance Plan/Annual Performance Report (SPP/APR) under the respective Indicators (referenced below).  To summarize, the remaining issues are:

· Per the expired 2007 MOA and FFY 2013 SPP/APR Indicator B15, PRDE must achieve 100 percent compliance on the timely correction of noncompliance requirement (additional reporting required, beyond the Indicator B15 SPP/APR requirements). 

· Per the expired 2007 CA and FFY 2013 SPP/APR Indicator B12, PRDE must achieve 100 percent on the transition from IDEA Part C to Part B requirement (additional reporting required under Indicator B12 in SPP/APR). 

· Per the expired 2007 CA and FFY 2013 SPP/APR Indicator B11, PRDE must achieve 100 percent on the initial evaluations requirement (additional reporting required under Indicator B11 in SPP/APR). 

· Per the expired 2007 CA and FFY 2013 SPP/APR Indicator B11, PRDE must achieve 100 percent on the due process hearings requirement (additional reporting required under IDEA Section 618). 

· Per the expired 2007 CA, PRDE must achieve 100 percent compliance on the delivery of assistive technology devices requirement (additional reporting required, which is addressed in Indicator B15 of the SPP/APR) 

· Per the expired 2007 CA, must address financial management issues related to transportation contracts (both in the FFY 2013 grant award letter, referenced below, and addressed under Indicator B15 of the SPP/APR).

Additional information can also be found at: http://www2.ed.gov/fund/data/award/idea/ptballyears.html#pr (FFY 2013 Grant Award letter) http://www2.ed.gov/fund/data/award/idea/2013partb/pr-enclosured-2013b.pdf (FFY 2013 ED -wide Special Conditions on all Grants) http://www2.ed.gov/fund/data/report/idea/partbspap/allyears.html#pr  (FFY 2013 APR letter and response table)

	OESE Audit Resolution Group
	Findings under OMB Circular A-133 audit
· Finding 2010-02, 2011-02 & 2012-01: PRDE did not maintain adequate supporting documentation for its disbursement and procurement transactions.  As such, PRDE is required to complete the corrective action set forth in the program determination letter issued by ED to PRDE on September 30, 2013, including: repay funds in the amount of $773,358, improve its policies and procedures and strengthen its internal controls related to disbursement and procurement transitions and provide ED with evidence that it has done so, and train its staff regarding its improved policies and procedures and provide ED with evidence that it has done so.

· Finding 2010-03, 2011-03 & 2012-02: PRDE did not collect $1,832,775 in Title II, Part A funds which were the result of improper incentive payments from its accounts receivable.  As such, PRDE is required to complete the corrective action set forth in the program determination letter issued by ED to PRDE on September 30, 2013, including: repay funds in the amount of $1,832,775, improve its policies and procedures and strengthen its internal controls regarding its ability to prevent unallowable expenditures and provide ED with evidence that it has done so, and promptly collect amounts due when accounts receivable do arise.  Additionally, PRDE must submit documentation demonstrating that PRDE collected each account receivable identified in the fiscal years 2010, 2011, and 2012 audit reports within the period of availability.

(Findings are set forth in the program determination letter issued by ED to PRDE on September 30, 2013 in response to PRDE’s A-133 audits for fiscal years 2010, 2011, and 2012).

	Risk Management Services
	Finding Under Personal Service Contracts:

· PRDE must continue to enhance the SEPI system as necessary to facilitate proper accounting for, and reconciliation of, ED grant funds for PSCs and to ensure proper implementation of policies and procedures for effective implementation of the process.
By December 6, 2013 PRDE must provide evidence to ED that the SEPI system is able to capture, at a minimum, all of the information provided under section II.A.1 of the FFY 2013 Departmental Special Conditions.
By March 31, 2014 PRDE must submit evidence to ED that policies and procedures governing PSCs include the enhancements that PRDE has already made to the SEPI system.
By March 31, 2014, PRDE must provide evidence to ED that it has fully completed and implemented the remaining nine recommendations issued by the Internal Audit Office.

Finding Under Professional Service Contracts:
· PRDE must ensure that the centralized registry is adequate to capture sufficient information on ProSCs strengthening internal controls and accountability for ED grant funds used for ProSCs.

By March 31, 2014 PRDE must provide evidence to ED that it has fully completed and implemented the remaining seven recommendations issued by the Internal Audit Office.  
Finding Under Grants Management System:
· PRDE must ensure that adequate controls are in place to fully implement its grants management system, which includes an effective pre-award planning process and an effective grant application, evaluation, and approval process. 

By December 6, 2013, PRDE must submit a corrective action plan to address the deficiencies in the grants management system – specifically, PRDE must strengthen its pre-award planning process and its application, evaluation and approval process to ensure that implementation of Federally-funded programs can commence upon receipt of grant award notifications, which occurs in July of each year, and that funds can be allocated in a timely and effective manner.
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