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INTRODUCTION

The U.S. Department of Education (Department) is offering each State educational agency (SEA)
the opportunity to request flexibility on behalf of itself, its local educational agencies (LEAs), and its
schools, in order to better focus on improving student learning and increasing the quality of
mstruction. This voluntary opportunity will provide educators and State and local leaders with
flexibility regarding specific requirements of the No Child Left Behind Act of 2001 (NCLB) in
exchange for rigorous and comprehensive State-developed plans designed to improve educational
outcomes for all students, close achievement gaps, increase equity, and improve the quality of
mstruction. This flexibility is intended to build on and support the significant State and local reform
efforts already underway in critical areas such as transitioning to college- and career-ready standards
and assessments; developing systems of differentiated recognition, accountability, and support; and
evaluating and supporting teacher and principal effectiveness.

The Department invites interested SEAs to request this flexibility pursuant to the authority in
section 9401 of the Elementary and Secondary Education Act of 1965 (ESEA), which allows the
Secretary to waive, with certain exceptions, any statutory or regulatory requirement of the ESEA for
an SEA that receives funds under a program authorized by the ESEA and requests a waiver. Under

this flexibility, the Department would grant waivers through the 2014—2015 school year.

REVIEW AND EVALUATION OF REQUESTS

The Department will use a review process that will include both external peer reviewers and staff
reviewers to evaluate SEA requests for this flexibility. This review process will help ensure that each
request for this flexibility approved by the Department is consistent with the principles described in
the document titled ESE.A Flexibility, which are designed to support State efforts to improve student
academic achievement and increase the quality of instruction, and is both educationally and
technically sound. Reviewers will evaluate whether and how each request for this flexibility will
support a comprehensive and coherent set of improvements in the areas of standards and
assessments, accountability, and teacher and principal effectiveness that will lead to improved
student outcomes. Each SEA will have an opportunity, if necessary, to clarify its plans for peer and
staff reviewers and to answer any questions reviewers may have. The peer reviewers will then
provide comments to the Department. Taking those comments into consideration, the Secretary
will make a decision regarding each SEA’s request for this flexibility. If an SEA’s request for this
flexibility is not granted, reviewers and the Department will provide feedback to the SEA about the
components of the SEA’s request that need additional development in order for the request to be

approved.
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GENERAL INSTRUCTIONS

An SEA seeking approval to implement this flexibility must submit a high-quality request that
addresses all aspects of the principles and waivers and, in each place where a plan is required,
includes a high-quality plan. Consistent with ESEA section 9401(d)(1), the Secretary intends to
grant waivers that are included in this flexibility through the end of the 2014-2015 school year for
SEAs that request the flexibility in “Window 3” (z.e., the September 2012 submission window for
peer review in October 2012). The Department is asking SEAs to submit requests that include plans
through the 2014—2015 school year in order to provide a complete picture of the SEA’s reform
efforts. The Department will not accept a request that meets only some of the principles of this

flexibility.

This ESEA Flextbility Request for Window 3 1s intended for use by SEAs requesting ESEA flexibility in
September 2012 for peer review in October 2012. The timelines incorporated into this request
reflect the timelines for the waivers, key principles, and action items of ESEA flexibility for an SEA
that is requesting flexibility in this third window.

High-Quality Request: A high-quality request for this flexibility is one that is comprehensive and
coherent in its approach, and that clearly indicates how this flexibility will help an SEA and its LEAs
improve student achievement and the quality of instruction for students.

A high-quality request will (1) if an SEA has already met a principle, provide a description of how it
has done so, including evidence as required; and (2) if an SEA has not yet met a principle, describe
how it will meet the principle on the required timelines, including any progress to date. For
example, an SEA that has not adopted minimum guidelines for local teacher and principal evaluation
and support systems consistent with Principle 3 by the time it submits its request for the flexibility
will need to provide a plan demonstrating that it will do so by the end of the 2012—-2013 school year.
In each such case, an SEA’s plan must include, at a minimum, the following elements for each
principle that the SEA has not yet met:

1. Key milestones and activities: Significant milestones to be achieved in order to meet a given
principle, and essential activities to be accomplished in order to reach the key milestones. The
SEA should also include any essential activities that have already been completed or key
milestones that have already been reached so that reviewers can understand the context for and
tully evaluate the SEA’s plan to meet a given principle.

2. Detailed timeline: A specific schedule setting forth the dates on which key activities will begin
and be completed and milestones will be achieved so that the SEA can meet the principle by the
required date.

3. DParty or parties responsible: Identification of the SEA staff (e.g., position, title, or office) and, as
appropriate, others who will be responsible for ensuring that each key activity is accomplished.

4. Evidence: Where required, documentation to support the plan and demonstrate the SEA’s
progress in implementing the plan. This ESE.A Flexibility Reguest for Window 3 indicates the
specific evidence that the SEA must either include in its request or provide at a future reporting
date.
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5. Resources: Resources necessary to complete the key activities, including staff time and
additional funding.

6. Significant obstacles: Any major obstacles that may hinder completion of key milestones and
activities (e.g,, State laws that need to be changed) and a plan to overcome them.

Included on page 19 of this document is an example of a format for a table that an SEA may use to
submit a plan that is required for any principle of this flexibility that the SEA has not already met.
An SEA that elects to use this format may also supplement the table with text that provides an
overview of the plan.

An SEA should keep in mind the required timelines for meeting each principle and develop credible
plans that allow for completion of the activities necessary to meet each principle. Although the plan
for each principle will reflect that particular principle, as discussed above, an SEA should look across
all plans to make sure that it puts forward a comprehensive and coherent request for this flexibility.

Preparing the Request: To prepare a high-quality request, it is extremely important that an SEA
refer to all of the provided resources, including the document titled ESE.A Flexzbilzty, which includes
the principles, definitions, and timelines; the document titled ESE.A Flexibility Review Guidance for
Window 3, which includes the criteria that will be used by the peer reviewers to determine if the
request meets the principles of this flexibility; and the document titled ESE.A Flexibility Freguently
Asked Questions, which provides additional guidance for SEAs in preparing their requests.

As used in this request form, the following terms have the definitions set forth in the document
titled ESE.A Flexibility: (1) college- and career-ready standards, (2) focus school, (3) high-quality
assessment, (4) priority school, (5) reward school, (6) standards that are common to a significant
number of States, (7) State network of institutions of higher education, (8) student growth, and (9)
turnaround principles.

Each request must include:

e A table of contents and a list of attachments, using the forms on pages 1 and 2.

e The cover sheet (p. 3), waivers requested (p. 4-6), and assurances (p. 7-8).

e A description of how the SEA has met the consultation requirements (p. 9).

e Evidence and plans to meet the principles (p. 10-18). An SEA will enter narrative text in
the text boxes provided, complete the required tables, and provide other required
evidence. An SEA may supplement the narrative text in a text box with attachments,
which will be included in an appendix. Any supplemental attachments that are included
in an appendix must be referenced in the related narrative text.

Requests should not include personally identifiable information.
Process for Submitting the Request: An SEA must submit a request to the Department to receive

the flexibility. This request form and other pertinent documents are available on the Department’s
Web site at: http://www.ed.gov/esea/tlexibility.
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Electronic Submission: The Department strongly prefers to receive an SEA’s request for the
flexibility electronically. The SEA should submit it to the following address:
ESEAflexibilitv(@ed.gov.

Paper Submission: In the alternative, an SEA may submit the original and two copies of its
request for the flexibility to the following address:

Paul S. Brown, Acting Director

Student Achievement and School Accountability Programs
U.S. Department of Education

400 Maryland Avenue, SW, Room 3W320

Washington, DC 20202-6132

Due to potential delays in processing mail sent through the U.S. Postal Service, SEAs are
encouraged to use alternate cartiers for paper submissions.

REQUEST SUBMISSION DEADLINE
The submission due date for Window 3 is September 6, 2012.

TECHNICAL ASSISTANCE FOR SEAS

The Department has conducted a number of webinars to assist SEAs in preparing their requests and
to respond to questions. Please visit the Department’s Web site at:
hetp://www.ed.gov/esea/flexibility for copies of previously conducted webinars and information on
upcoming webinars.

FOR FURTHER INFORMATION

If you have any questions, please contact the Department by e-mail at ESEAflexibilitv(@ed.gov
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WAIVERS

By submitting this flexibility request, the SEA requests flexibility through waivers of the ten ESEA
requirements listed below and their associated regulatory, administrative, and reporting requirements
by checking each of the boxes below. The provisions below represent the general areas of flexibility
requested; a chart appended to the document titled ESE.A Flexibility Frequently Asked Questions
enumerates each specific provision of which the SEA requests a waiver, which the SEA incorporates
into its request by reference.

X 1. The requirements in ESEA section 1111(b)(2)(E)-(H) that prescribe how an SEA must
establish annual measurable objectives (AMOs) for determining adequate yearly progress (AYP)
to ensure that all students meet or exceed the State’s proficient level of academic achievement
on the State’s assessments in reading/language arts and mathematics no later than the end of the
2013-2014 school year. The SEA requests this waiver to develop new ambitious but achievable
AMOs in reading/language arts and mathematics in order to provide meaningful goals that are
used to guide support and improvement efforts for the State, LEAs, schools, and student
subgroups.

X 2. The requirements in ESEA section 1116(b) for an LEA to identify for improvement,
corrective action, or restructuring, as appropriate, a Title I school that fails, for two consecutive
years or more, to make AYP, and for a school so identitied and its LEA to take certain
improvement actions. The SEA requests this waiver so that an LEA and its Title I schools need
not comply with these requirements.

X 3. The requirements in ESEA section 1116(c) for an SEA to identify for improvement or
corrective action, as appropriate, an LEA that, for two consecutive years or more, fails to make
AYP, and for an LEA so identified and its SEA to take certain improvement actions. The SEA
requests this waiver so that it need not comply with these requirements with respect to its LEAs.

X 4. The requirements in ESEA sections 6213(b) and 6224(e) that limit participation in, and use of
tunds under the Small, Rural School Achievement (SRSA) and Rural and Low-Income School
(RLIS) programs based on whether an LEA has made AYP and is complying with the
requirements in ESEA section 1116. The SEA requests this waiver so that an LEA that receives
SRSA or RLIS funds may use those funds for any authorized purpose regardless of whether the
LEA makes AYP.

X 5. The requirement in ESEA section 1114(a)(1) that a school have a poverty percentage of 40
percent or more in order to operate a schoolwide program. The SEA requests this waiver so
that an LEA may implement interventions consistent with the turnaround principles or
interventions that are based on the needs of the students in the school and designed to enhance
the entire educational program in a school in any of its Priority and Focus schools that meet the
definitions of “Priority schools” and “Focus schools,” respectively, set forth in the document
titled ESE.A Flexibility, as appropriate, even if those schools do not have a poverty percentage of
40 percent or more.

X 6. The requirement in ESEA section 1003(a) for an SEA to distribute funds reserved under that
section only to LEAs with schools identitied for improvement, corrective action, or
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restructuring. The SEA requests this waiver so that it may allocate section 1003(a) funds to its
LEAs in order to serve any of the State’s Priority and Focus schools that meet the definitions of
“Priority schools” and “Focus schools,” respectively, set forth in the document titled ESEA
Flexcibility.

X] 7. The provision in ESEA section 1117(c)(2)(A) that authorizes an SEA to reserve Title T, Part
A tunds to Reward a Title I school that (1) significantly closed the achievement gap between
subgroups in the school; or (2) has exceeded AYP for two or more consecutive years. The SEA
requests this waiver so that it may use funds reserved under ESEA section 1117(c)(2)(A) for any
of the State’s Reward schools that meet the definition of “Reward schools” set forth in the
document titled ESEA Flexibility.

X] 8. The requirements in ESEA section 2141(a), (b), and (c) for an LEA and SEA to comply with
certain requirements for improvement plans regarding highly qualified teachers. The SEA
requests this waiver to allow the SEA and its LEAs to Focus on developing and implementing
more meaningtul evaluation and support systems.

DXl 9. The limitations in ESEA section 6123 that limit the amount of funds an SEA or LEA may
transfer from certain ESEA programs to other ESEA programs. The SEA requests this waiver
so that it and its LEAs may transter up to 100 percent of the funds it receives under the
authorized programs among those programs and into Title I, Part A.

X 10. The requirements in ESEA section 1003(g)(4) and the definition of a Tier T school in Section
I.A.3 of the School Improvement Grants (SIG) final requirements. The SEA requests this
waiver so that it may award SIG funds to an LEA to implement one of the four SIG models in
any of the State’s Priority schools that meet the definition ot “Priority schools” set forth in the
document titled ESE.A Flexibility.

Optional Flexibilities:

If an SEA chooses to request waivers of any of the following requirements, it should check the
corresponding box(es) below:

DXl 11. The requirements in ESEA sections 4201(b)(1)(A) and 4204(b)(2)(A) that restrict the
activities provided by a community learning center under the Twenty-First Century Community
Learning Centers (21st CCLC) program to activities provided only during non-school hours or
periods when school is not in session (i.e., before and after school or during summer recess).
The SEA requests this waiver so that 21st CCLC funds may be used to support expanded
learning time during the school day in addition to activities during non-school hours or periods
when school is not in session.

X 12. The requirements in ESEA sections 1116(a)(1)(A)-(B) and 1116(c)(1)(A) that require LEAs
and SEAs to make determinations of adequate yearly progress (AYP) for schools and LEAs,
respectively. The SEA requests this waiver because continuing to determine whether an LEA
and its schools make AYP is inconsistent with the SEA’s State-developed differentiated
recognition, accountability, and support system included in its ESEA flexibility request. The
SEA and its LEAs must report on their report cards performance against the AMOs for all
subgroups identified in ESEA section 1111(b)(2)(C)(v), and use performance against the AMOs
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to support continuous improvement in Title I schools.

[] 13. The requirements in ESEA section 1113(a)(3)-(4) and (c)(1) that require an LEA to serve
eligible schools under Title I in rank order of poverty and to allocate Title I, Part A funds based
on that rank ordering. The SEA requests this waiver in order to permit its LEAs to serve a Title
I-eligible high school with a graduation rate below 60 percent that the SEA has identified as a
priority school even if that school does not rank sufficiently high to be served under ESEA
section 1113.
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ASSURANCES

By submitting this application, the SEA assures that:

DX 1. It requests waivers of the above-referenced requirements based on its agreement to meet
Principles 1 through 4 of the flexibility, as described throughout the remainder of this request.

X 2. Tt will adopt English language proficiency (ELP) standards that correspond to the State’s
college- and career-ready standards, consistent with the requirement in ESEA section 3113(b)(2),
and that reflect the academic language skills necessary to access and meet the new college- and
career-ready standards, no later than the 2013-2014 school year. (Principle 1)

X 3. It will develop and administer no later than the 2014—2015 school year alternate assessments
based on grade-level academic achievement standards or alternate assessments based on
alternate academic achievement standards for students with the most significant cognitive
disabilities that are consistent with 34 C.F.R. § 200.6(a)(2) and are alighed with the State’s

college- and career-ready standards. (Principle 1)

X 4. It will develop and administer ELP assessments aligned with the State’s ELP standards,
consistent with the requirements in ESEA sections 1111(b)(7), 3113(b)(2), and 3122(a)(3)(A)(11).
(Principle 1)

LTt report annually to the public on college-going and college credit-accumulation rates for

[ 5. Tt will rep lly to the publi llege-going and college credi lati fi
all students and subgroups of students in each LEA and each public high school in the State.
(Principle 1)

[] 6. If the SEA includes student achievement on assessments in addition to reading/language arts
and mathematics in its differentiated recognition, accountability, and support system and uses
achievement on those assessments to identify Priority and Focus schools, it has technical
documentation, which can be made available to the Department upon request, demonstrating
that the assessments are administered statewide; include all students, including by providing
appropriate accommodations for English Learners and students with disabilities, as well as
alternate assessments based on grade-level academic achievement standards or alternate
assessments based on alternate academic achievement standards for students with the most
significant cognitive disabilities, consistent with 34 C.I*.R. § 200.6(a)(2); and are valid and reliable
tor use in the SEA’s differentiated recognition, accountability, and support system. (Principle 2)

X 7. It will report to the public its lists of Reward schools, Priority schools, and Focus schools at
the time the SEA is approved to implement the flexibility, and annually thereafter, it will publicly
recognize its Reward schools as well as make public its lists of Priority and Focus schools if it
chooses to update those lists. (Principle 2)

[] 8. Prior to submitting this request, it provided student growth data on their current students and
the students they taught in the previous year to, at a minimum, all teachers of reading/language
arts and mathematics in grades in which the State administers assessments in those subjects in a
manner that is timely and informs instructional programs, or it will do so no later than the
deadline required under the State Fiscal Stabilization Fund. (Principle 3)
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X 9. It will evaluate and, based on that evaluation, revise its own administrative requirements to
reduce duplication and unnecessary burden on LEAs and schools. (Principle 4)

[] 10. It has consulted with its Committee of Practitioners regarding the information set forth in its
request.

X 11. Prior to submitting this request, it provided all LEAs with notice and a reasonable
opportunity to comment on the request and has attached a copy of that notice (Attachment 1) as
well as copies of any comments it received from LEAs (Attachment 2).

X] 12. Prior to submitting this request, it provided notice and information regarding the request to
the public in the manner in which the State customarily provides such notice and information to
the public (e.z., by publishing a notice in the newspaper; by posting information on its website)
and has attached a copy of, or link to, that notice (Attachment 3).

X 13. It will provide to the Department, in a timely manner, all required reports, data, and
evidence regarding its progress in implementing the plans contained throughout this request.

X 14. It will report annually on its State report card, and will ensure that its LEAs annually report
on their local report cards, for the “all students” group and for each subgroup described in
ESEA section 1111(b)(2)(C)(v)(I1): information on student achievement at each proficiency
level; data comparing actual achievement levels to the State’s annual measurable objectives; the
percentage of students not tested; performance on the other academic indicator for elementary
and middle schools; and graduation rates for high schools. It will also annually report, and will
ensure that its LEAs annually report, all other information and data required by ESEA section
1111(h)(1H(C) and 1111(h)(2)(B), respectively.

If the SEA selects Option A in section 3.A of its request, indicating that it has not yet
developed and adopted all the guidelines for teacher and principal evaluation and support
systems, it must also assure that:

X 15. It will submit to the Department for peer review and approval a copy of the guidelines that
it will adopt by the end of the 2012-2013 school year. (Principle 3)
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CONSULTATION

An SEA must meaningfully engage and solicit input from diverse stakeholders and communities in
the development of its request. To demonstrate that an SEA has done so, the SEA must provide an
assurance that it has consulted with the State’s Committee of Practitioners regarding the information
set forth in the request and provide the following:

The Bureau of Indian Education will engage in two types of consultation: 1) stakeholder input, and
2) tribal consultation. Stakeholder input will address the requirements of the IFlexibly Request, to
the greatest extent possible. Formal tribal consultation is required of BIE as a federal agency, as well
as other federal agencies, in accordance with Executive Order 13175, Consultation and Coordination
with Indian Tribal Governments. President Obama signed a Memorandum on Tribal Consultation
on November 5, 2009, directing each executive department to develop a detailed plan of action to
implement Executive Order 13175. In response, the U.S. Department of the Interior developed the
Department of the Interior Policy on Consultation with Indian Tribes' (see Attachment 2).

1. A description of how the SEA meaningtully engaged and solicited input on its request from
teachers and their representatives.

The BIE meaningtully engaged and solicited input on its Flexibility Request from teachers and the
teachers’ labor union. Teachers and their representatives are actively involved in the design of the

Flexibility Request.

Methods of Communication. The BIE communicated with stakeholders by various means, including:

= Email listserv

= Web-based information

= Facsimile transmission

*  Dedicated email response account (eseaconsultation@bie.edu)
* Website posting

»  Webinar

= Teleconference

* Face-to-face meeting

The above means we used to communicate to schools, inviting review of the draft Flexibility request
and requesting input.

Teachers. The Bureau of Indian Education (BIE) funds 174 schools. Of that number, 58 schools are
BIE-operated and 116 schools are tribally-controlled.> Teachers in the BIE-operated schools are
tederal employees. Outreach by the BIE to teachers working in BIE-funded schools is determined
by their federal or non-federal status and the various statutes and regulations governing the BIE as a
tederal agency.

1 Secretary Order No. 3317, U.S. Department of the Interior, December 11, 2011.
2 The total number of schools may vary each year, as well as the mix of BIE-operated and tribally controlled schools.
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The BIE conducted stakeholder outreach to teachers in the BIE-funded schools through various
means. The Flexibility Request and related materials were posted for public view to the BIE and
Interior websites: http://www.bie.edu and http://www.bia.gov/WhoWeAre/AS-
IA/Consultation/index.htm. Reviewers also could submit open-ended comments by email to:
eseaconsultation@bie.edu, ot by U.S. mail to: BIE ESEA Flexibility Request Comments, Office of
the Assistant Secretary — Indian Affairs, U.S. Department of the Interior, Mail Stop 4141 MIB,
Washington, DC 20240.

Through emails to both BIE-operated and tribally controlled schools, information was disseminated
about how to access the BIE Flexibility Request at the various websites and inviting input into the
draft document.

Information also was disseminated at the annual 2012 BIE Summer Institute held in Denver June
11-14, 2012. Over 1,900 personnel from BIE-tunded schools attended the event, including teachers.
Four sessions were held on the BIE Flexibility Request. In addition, hundreds of flyers were
distributed to participants and inviting input into the BIE Flexibility Request.

Teacher Representatives. Teachers in BIE-operated schools are represented by the Federation of Indian
Service Employees Union (FISE). Teachers in tribally-controlled schools have no labor union
representation.

The BIE solicited input from the employee union by contacting the union and requesting input in
the BIE Flexibility Request. Of particular interest to the teacher’s union is the part dealing with
teacher evaluations. Discussions have taken place with the union about revising the existing
Employee Performance Appraisal Plan (EPAP), which is the instrument used to evaluate BIE
employees, to include a student achievement element. Discussions have centered on schools
participating in the Department of Education School Improvement Grant (SIG) program. SIG
requires the use of data on student progress in the evaluation of teachers. Agreement in principle
has been reached with the SIG schools and can be expand to all BIE-operated schools. A draft
Memorandum of Understanding has been developed and is under review by both parties.

In regard to the teachers in tribally- controlled schools, BIE cannot require unilaterally that tribal
schools implement a particular evaluation system. However, some leverage is available with schools
tunded with School Improvement Grant dollars, since SIG requires the use of data on student
progress in the evaluation of teachers. Tribal schools unwilling to include a student achievement
component to teacher evaluation will not be eligible for SIG dollars.

2. A description of how the SEA meaningtully engaged and solicited input on its request from
other diverse communities, such as students, parents, community-based organizations, civil
rights organizations, organizations representing students with disabilities and English Learners,
business organizations, and Indian tribes.

The BIE meaningtully engaged and solicited input on its Flexibility Request from other diverse
communities as outlined below.

Public — Students and Parents. Students and parents are considered members of the public as defined
in the Paperwork Reduction Act (PRA). Similar to teachers in tribally-controlled schools, the BIE
cannot collect information using identical questions to 10 or more members of the public, whether

11
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voluntary or mandatory, written, electronic, or oral without prior approval from the Office of
Management and Budget (OMB). Again, the Flexibility Request and related materials were posted
tor public view to the BIE and Interior websites for comment in various formats, which enabled
members of the public to be informed about the reform initiative and to submit comments, if they
so choose.

*  Students — BIE-operated and tribally-controlled schools

* Parents — BIE-operated and tribally-controlled schools

*  School Boards — BIE-operated and tribally-controlled schools

Organizations. The Bureau of Indian Education (BIE) solicited input from a number of organizations
representing various interests. Below is a list of organizations contacted.
* Center on Innovation & Improvement (CII)

* Council of Chief State School Ofticers (CCSSO)
*  Mountain Plains Regional Resource Center
* BIE Special Education Advisory Committee

Federal Employees. Employees of the federal government are not considered members of the public
and therefore outreach to them for input is not restricted by the Paperwork Reduction Act (PRA).

* Teachers — BIE-operated and tribally-controlled schools

*  School Principals — BIE-operated and tribally-controlled schools

*  School Superintendents — BIE-operated and tribally-controlled schools

* School Statt — BIE-operated and tribally-controlled schools

* Education Line Officers (22)

* Associate Deputy Directors (3)

* BIE senior management (7)

»  BIE staff

Tribal Consultation. The BIE followed Interior’s Policy on Consultation with Indian Tribes to solicit
input in the Flexibility Request. Adherence to the policy is intended to contribute toward effective
collaboration and informed decision-making fully involving Indian tribes and the government. The
general procedure for tribal consultations is to send a Tribal Leader Letter to all tribes which contain
all relevant information about the topic for consultation, including consultation locations and dates
(see Attachment 2).

The BIE ESEA Flexibility Request was on the agenda for discussion purposes at four tribal
consultation sessions sponsored jointly by the Department of the Interior and the Department of
Education on the draft Memorandum of Understanding between the two departments and the
strategic implementation of the White House Initiative on American Indian and Alaska Native
Education established by Executive Order 13592. The tribal consultation sessions were held on the
tollowing dates and locations.

May 18, 2012 May 24, 2012
Lincoln, California Flagstaft, Arizona
No. attendees: 23 No. attendees: 78

12
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May 31, 2012 June 5, 2012
Bloomington, Minnesota Nashville, Tennessee
No. attendees: 47 No. attendees: 4

In addition, the Department of the Interior held four formal tribal consultations on the BIE ESEA
Flexibility Request at various locations around the country in July of 2012.

Tuesday, July 17, 2012 Tuesday, July 24, 2012
Oklahoma City, Oklahoma Seattle, Washington

No. attendees: 13 No. attendees: 8

Friday, July 20, 2012 Friday, July 27, 2012
Flagstaft, Arizona Bismarck, North Dakota
No. attendees: 17 No. attendees: 11

The number of attendees at each of these sessions includes only tribal leaders and tribal community
representatives, excluding a number of federal officials who also attended and occasionally oftered
input. These meetings were primarily for consulting with tribes.

Data collection. A court reporter was present at each session to record input on the BIE ESEA
Flexibility Request from tribal leaders and tribal community representatives. In addition, tribal
leaders and tribal representative were invited to submit comments directly. Four documents were
submitted either at the sessions, by mail, or by email.

Fond du Lac Band of Lake Superior Chippewa and Fond du Lac Ojibwe School
Mississippi Band of Choctaw Indians

Duckwater Shoshone Tribe, Chitimacha Tribe of Louisiana, Alamo Navajo School, Board,
Inc., and Ramah Navajo School Board, Inc.

Department of Diné Education, Navajo Nation

Data Analysis. 'The data from various sources were compiled and analyzed. A full range of
responses was provided by various stakeholders. Outlined in the Summary of Stakeholder
Comments document in Attachment 2 are the various comments and how BIE has dealt with the
comments, either by an immediate response in the chart or in the Flexibility Request or both. See
graph below, which depicts a breakdown of responses by Flexibility Request principles.
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Cumulative BIE ESEA Flexibility Waiver Request
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Both support and opposition to the Flexibility Request were voiced from the tribal community
representatives. Most of the comments, however, raised issues in need of clarification.

F2 Differentiated
recognition,
accountability, and

support
F3 Support for effective

instruction and
leadership

F4 Reduced duplication
and unnecessary burden

n=177

Cumulative Summary of Tribal Concerns

T1 Tribes have option to be SEAs or Tribal Education
Agencies

14; 17%

T2 Lack of true Tribal Consultation on Flexibility Waiver

27;33% Request

T3 Flexibility Waiver cannot impose more federal oversight
than required in the Indian Self-Determination Act, TCSA,
and President’s Policy — EO13592.

T4 Flexibility Waiver is not honoring Treaty and Trust

_ Responsibility

n=83 6; 7% TS5 Flexibility Waiver does not address improving
education for all American Indian and Alaska Natives, i.c.,
student in tribal and public schools.

22; 26%

14; 17%

Two key issues emerged from the tribal leaders:
1) The BIE is not eligible for waivers available through a Flexibility Request, because it is
not a State Education Agency (SEA) and the Flexibility Request invitation was made
only to SEAs.

2) The BIE Flexibility request, if granted, can only apply to BIE-operated schools and not
tribally controlled schools.
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Both issues are explained in the Summary of Stakeholder Comments document and the text of the
Flexibility Request has been revised to reflect these explanations. The BIE response from the
Summary of Stakeholder Comments documents is provided below.

Ite 1. As explained in the BIE Flexibility Request, the same authority cited by the
Department of Education to grant waivers to states — ESEA section 9401(d)(1) — also
applies to the Bureau of Indian Education and is specifically cited in the ESEA governing
agreement between the Department of Education and the Department of the Interior.
While it is true the BIE is not a State Education Agency (SEA) in the same sense as states,
BIE is treated like a state by the Department of Education for the purposes of managing
programs and funds provided by the Department of Education. In essence, the BIE is a
quasi-SEA and not a true SEA. Consequently, the BIE will submit a Flexibility Request for
the September 6, 2012, submission.

Itery 2. 'The BIE Flexibility Request as originally written encompassed both BIE-operated
schools and tribally-controlled grant and contract schools. Stakeholder input by several
tribes and schools indicated a desire to not be included in the Flexibility Request. In
response, the BIE has clarified an already existing option for governing school boards or
governing tribes to not participate in the BIE Flexibility Request. That option is outlined in
25 CFR 30.104(b), which allows a governing tribe or governing school board the option of
requesting an alternative definition of AYP.

The Flexibility Request addresses specitic topics defined by the Department of Education
tor all states and others applying for waivers. Transition from one type of school to another
is not one of the topics requiring an explanation in the Flexibility Request.

However, the BIE can provide an explanation in the Flexibility Request, in response to this
issue being raised by a particular tribe as an important consideration.

Itew 1 explapation. The issue of the legal basis for BIE to request waivers and for the Department of
Education to grant waivers has been resolved in an exchange of letters to between the Department
of the Interior and the Department of Education.” The letter from the Department of Education,
dated July 5, 2012, provides an unambiguous response to Interiot’s question:

[Interior:]
Does [ED] have authority under Section 9401 of the Elementary and Secondary Education

Act [of 1965] (ESEA), as amended, 20 U.S.C. § 7861, to grant the BIE Flexibility waivers as
a State educational agency [SEA]| when BIE is carrying out the Activities of [an SEA]?

Response:
Yes. Consistent with section 9204 of the ESEA, in 2005, ED and the U.S. Department of

the Interior (Interior) entered into an agreement regarding the distribution and use of certain
ESEA Program funds by BIE, including, among others, funds under Title I, Part A; Title 11,
Part A; Title IV, Part B; Title VI, Part B; and Title VII, Part A, Subpart 1 (2005 Agreement).

3 Letter from Jeffrey Nelson (Interior) to Michael Yudin (Education), dated April 30, 2012, and letter from Deborah S.
Delisle (Education) to Jeffrey Nelson, dated July 5, 2012.

15



ESEA FLEXIBILITY — REQUEST

The 2005 Agreement was amended in 2008 to include the School Improvement Grants
(SIG) program under section 1003(g) of the ESEA. Additionally, ED and Interior recently
reached an agreement on the terms of a Draft Agreement (Draft Agreement) that is
currently being reviewed through tribal consultation and that, when finalized, will replace the
2005 Agreement. The Draft Agreement governs the distribution and use of funds under the
programs set forth above, among others.

Both the 2005 Agreement and the Draft Agreement specifically provide that each agreement
“extends to [BIE] the same right to seek waivers of ESEA requirements that section 9401
extends to SEAs, LEAs, Indian tribes, and schools.” Accordingly, when the BIE acts as an
SEA with respect to one of the programs covered by the 2005 Agreement, or that will be
covered by the Draft Agreement, ED has the same authority under section 9401 of the
ESEA to grant a waiver to BIE that it has under that provision to grant waivers to any SEA.

1'The 2005 Agreement refers to BIE by its former name — the Office of Indian Education Programs (OIEP).

Cleatly, the BIE has a legal right to seek waivers through a Flexibility Request and the Department
of Education has the authority to grant waivers to BIE (see Attachment 12).

Iter 2 explapation. The BIE Flexibility Request draft dated April 24, 2012, included both BIE-
operated schools and tribally-controlled grant and contract schools. During the consultation and
stakeholder input processes, it became apparent that some governing schools and tribes wanted an
option of not being included in the BIE Flexibility request.

In response, the BIE has claritied an already existing option for governing school boards or
governing tribes to not participate in the BIE Flexibility Request. That option is outlined in 25 CFR
30.104(b), which allows a governing tribe or governing school board the option of requesting an
alternative definition of AYP.

(b) School boards or tribal governing bodies may seek a waiver that may include developing
their own definition of AYP, or adopting or moditying an existing definition of AYP that
has been accepted by the Department of Education. The Secretary is committed to

providing technical assistance to a school, or a group of schools, to develop an alternative
definition of AYDP.

That option will adequately serve the purpose of allowing a school or tribe the option of defining an
accountability system or its own design, as long as it is approved by the Department of the Interior
and the Department of Education. Related, the Navajo Nation currently has a proposal for an
alternative definition of AYP under consideration by Interior and Education, with a decision
torthcoming soon.

EVALUATION

The Department encourages an SEA that receives approval to implement the flexibility to
collaborate with the Department to evaluate at least one program, practice, or strategy the SEA or
its LEAs implement under principle 1, 2, or 3. Upon receipt of approval of the flexibility, an
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interested SEA will need to nominate for evaluation a program, practice, or strategy the SEA or its
LEAs will implement under principles 1, 2, or 3. The Department will work with the SEA to
determine the feasibility and design of the evaluation and, if it is determined to be feasible and
appropriate, will fund and conduct the evaluation in partnership with the SEA, ensuring that the
implementation of the chosen program, practice, or strategy is consistent with the evaluation design.

DXl Check here if you are interested in collaborating with the Department in this evaluation, if your
request for the flexibility is approved.

OVERVIEW OF SEA’S REQUEST FOR THE ESEA FLEXIBILITY

Provide an overview (about 500 words) of the SEA’s request for the flexibility that:

1. explains the SEA’s comprehensive approach to implement the waivers and principles and
describes the SEA’s strategy to ensure this approach is coherent within and across the
principles; and

2. describes how the implementation of the waivers and principles will enhance the SEA’s
and its LEASs’ ability to increase the quality of instruction for students and improve
student achievement.

Note to readers: This Overview section is divided into two parts: Part I provides the Overview of
SEA’s Request for the ESEA Flexibility. Part II provides an overview of the Bureau of Indian
Education (BIE) and explains its uniqueness as an SEA, Focusing on key aspects that impact this
ESEA Flexibility Request. A basic premise held by the framers of the ESEA Flexibility Request was
that states would be the sole respondents, not a tederal agency, such as BIE, with legal authority to
submit a Flexibility Request of its own. Our apologies to readers for the length of the overview
section, but the BIE Flexibility Request would not be comprehensible without a prologue of some
specificity.

Part I: Overview of BIE’s Request for ESEA Flexibility

» Describe the SEA’s comprehensive approach to implement the waivers and principles and
describes the SEA’s strategy to ensure this approach is coherent within and across the principles.

The Bureau of Indian Education (BIE) recognizes that a comprehensive and coherent system to
improve student achievement and the quality of instruction is a critical need in the BIE’s national
school system. BIE-funded schools score signiticantly lower than national norms in math and
especially so in reading. According to a recent study ot BIE schools:

BIE students on the whole have lower test scores and lower growth than a national norm
population of students. In addition, BIE students in some subjects, grades, and geographic
areas have lower growth than a group of students with similar test scores, similar school
poverty rates, and similar rural geography.*

* Kingsbury Center at NWEA, The Bureau of Indian Education: 2009-2010 Baseline Data Report, February 2011, p. 32. A
follow-up study is forthcoming and will be released mid-2012.
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The significant gap in academic achievement between BIE-funded schools and the national norms
in reading and math represents a considerable challenge to BIE’s reform efforts. The BIE is actively
defining solutions to enhance current efforts and to devise new approaches to: 1) prepare students
tor college graduation and career-readiness; 2) ensure schools receive appropriate recognition,
accountability, and support; and 3) construct systems for evaluation and support of teacher and
principal effectiveness. The BIE’s request for an ESEA Flexibility Request is driven by a
commitment to increase the quality of instruction and to improve student achievement in BIE-
tunded schools.

At the center of the BIE’s reform approach is the creation of a unified accountability system for all
BIE-funded schools. The reason that this component is critical and highlighted is because the BIE
— unlike the states — lacks a single, coherent accountability system of standards, assessments, and
methodology for calculation of progress. BIE is required, as will be explained, to utilize the
respective accountability systems of the 23 states where its schools are located. For this Flexibility
Request, the BIE proposes to adopt a single set of academic standards — College- and Career-Ready
Standards — along with a uniform set of assessments.

With the proposed Accountability Index serving as the foundation of a comprehensive and coherent
accountability system, information will be readily available to provide differentiated recognition,
accountability, and supportt for all schools. In addition to academic indicators, schools also will be
measured on nonacademic indicators of attendance and graduation rates. The Accountability Index
changes accountability determinations from the NCLB model by giving schools credit for their
levels of proficiency and progress, even if they miss set targets. No longer will missing an AMO
automatically result in the school failing, and a clearer picture of the school’s performance will
emerge as a result. But most important, for the first time there will be comparable data for all BIE
schools, which will enable BIE to target those schools most in need of intervention and differentiate
supports appropriately. BIE’s differentiated recognition, accountability, and support system will
create incentives and provide support that is likely to be effective in closing achievement gaps for all
subgroups of students.

The development of teacher and principal evaluation and support systems will facilitate effective
instruction and leadership. Although the BIE will need to address evaluation and support systems
differently than states, BIE’s effort will strive for systems that increase the quality of instruction for
students and improve student achievement. A central Focus will be on systematic reviews of the
quality of all staft and the determination of effectiveness and the ability to be successful in the
turnaround effort. Input from teachers and principals involved will be included in the process,
including the employee labor union.

» Describe how the implementation of the waivers and principles will enhance the SEA’s and its
LEASs’ ability to increase the quality of instruction for students and improve student
achievement.

Waivers will allow the BIE to move to a unitied accountability system, which combined with reform
efforts already undertaken by BIE, will help ensure improved quality instruction and student
achievement. The BIE has effectively identified major challenges confronting it as a school system
and has defined strategies to reform them as a means to improve quality instruction and student
achievement. In many cases, the obstacles confronting the BIE are much different than those
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confronting states, notably the current fragmented accountability system mandated by NCLB-
imposed negotiated rulemaking (see below for further explanation). Additional work is needed to
turn around BIE-funded schools and to bring them into line with national achievement standards
and outcomes. Key components of the BIE’s current reform effort include:

* Adoption of uniform College- and Career-Ready academic standards and accompanying
assessments. The BIE Flexibility Request refers to these as the Common Core Standards.

*  Unifying the BIE accountability system around a single, high quality assessment for
mathematics and reading/language arts.

* Using growth models to measure increases in student achievement throughout the academic
year.

* Implementing a data-driven model of System of Support services to provide educators with
customized professional development, technical assistance, and support.

* Developing leadership competencies of principals, superintendents, and Education Line
Ofticers.

* Implementing a web-based system for organizing school improvement activities built upon
indicators of effective practice and aligned to research and evidence of what works (i.e.,
Native Star/Indistat).

* Creation of a dropout prevention initiative to address the significant dropout problem in
many BIE-funded schools.

* (Creation of a bureau-wide literacy plan designed to ensure reading competency in all grades.

* Development of a bureau-wide STEM initiative in concert with a Department of the Interior
initiative.

The Flexibility Request presents an opportunity for the BIE to effect meaningtul reforms that will
improve student achievement and the quality of instruction. The BIE will adopt a unitied
accountability system, with the Common Core Standards serving as the foundation. Common
academic assessments will be employed in all BIE-funded schools across 23 states, rather than the
current disjointed and incomparable system of 23 states’ assessments. The performance of schools
will be measured using growth and other academic indicators that meaningfully assess progress
toward established targets. BIE’s approach to teaching and learning would be standardized and
strengthened as a result of reforms implementing common standards, curriculum, instruction, and
assessments. Likewise, the new ability to make meaningful comparisons across all BIE schools will
enable creation of a system of differentiated recognition, accountability, and support for schools that
will promote continuous achievement of all students, close achievement gaps, and improve equity.
Finally, the development of teacher and principal evaluation and support systems will facilitate
effective instruction and leadership. Together, the BIE’s requests for an ESEA Flexibility Request,
combined with existing reform efforts, will provide an opportunity for BIE to overcome challenges
in implementing an effective school system that provides quality education to Indian students.

Part IT: Overview of the Bureau of Indian Education

Because the BIE is not an SEA in the normal sense of the term, critical aspects of the laws and
regulations governing BIE must be explained to provide outside readers the necessary context to
evaluate the BIE’s Flexibility Request. The framework of the Flexibility Request is based upon an
overriding assumption that the respondents to the Flexibility Request would be states. Questions
referring to a state’s standards, assessments, institutions of higher education, and other references
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are grounded in this basic assumption. However, the same authority cited by the Department of
Education to grant waivers to states — ESEA section 9401(d)(1) — also applies to the Bureau of
Indian Education and is specifically cited in the ESEA governing agreement between the
Department of Education and the Department of the Interior.” Information deemed critical to this
flexibility request is described succinctly below, as well as restated appropriately in the body of the
Flexibility Request. An understanding of the Bureau of Indian Education (BIE) as an organization
and the complexities of the BIE school system are necessary to place this Flexibility Request in
petspective.

About the Bureau of Indian Education (BIE)

BIE as federal agency. The Bureau of Indian Education (BIE), within the U.S. Department of the
Interior, is a unique school system in the United States. The BIE is a federal agency, which makes it
somewhat different than state governments. BIE provides funding to and oversees a nationwide
school system. The only other federal agency overseeing a school system is the Department of
Defense Education Activity DDODEA), which operates a school system worldwide.

Trust responsibility. Underpinning the BIE school system is the federal trust responsibility of the
government to provide educational services to schools serving American Indian tribes. The federal
government’s trust responsibility to American Indian tribes is well established and has been
recognized by courts, by Congress, and by the executive branch. That federal trust responsibility
manifests itself in the educational services provided to Indian tribes by the Bureau of Indian
Education.

Organization of BIE. The BIE is comprised of a central oftice in Washington DC; a major field
service center in Albuquerque, New Mexico; three Associate Deputy Director (ADD) offices located
regionally (East, West, & Navajo); 22 Education Line Oftices (ELO) located on or near Indian
reservations; and schools located in 23 states.

Schools in the BIF systews. 'The BIE is responsible for educating over 45,000 American Indian and
Alaska Native students in 174 elementary and secondary academic programs located on 64
reservations in 23 states.® Over 56% of students attend BIE-funded schools in just four states:
Arizona, South Dakota, New Mexico, and North Dakota.

5'The Final Agreement Between the Department of Education and the Department of the Interior June 30, 2005)
extends to BIE “the same right to seek waivers of ESEA requirements that section 9401 extends to SEAs, LEAs, Indian
tribes, and schools,” section §, p. 6.

¢The BIE also operates ten peripheral dormitories, which do not have academic programs.
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Distribution of BIE-funded Schools by State
(See 23 States shaded in green)

The BIE has schools spanning, literally, the four corners of the contiguous United States, which
creates management challenges of various kinds.

Academic programs in BIE-funded schools conform to a variety of grade contigurations: K, K-2,
K-3, K-6, K-8, K-12, 3-9, 6-8, 7-8, and 9-12. In addition, ten dormitories have no academic
programs and only provide residential services. All schools within the BIE educational system have
school-wide Title I programs.

Control of Schools. Of the 174 BIE-funded schools, 58 are operated by the Bureau and the remaining
116 are tribally-controlled.” The tribally-controlled schools operate under special legislation,
predominantly as grant schools (P.L. 100-297, Tribally Controlled Schools Act of 1988) or as
contract schools (P.L. 93-638, Indian Self-Determination and Education Assistance Act of 1975).
Federal policy supports tribal self-determination and self-governance, which is manifested in the
realm of education by the tribal control ot schools.

With approximately two-thirds of the BIE-funded schools under tribal control, the BIE therefore
does not directly manage the majority of schools in its system. The fact that the BIE does not
directly control schools in its system has profound implications for sweeping reform efforts, which
must be considered. The BIE, for example, can only suggest or encourage tribally-controlled
schools adopt key policies created by BIE for implementation in BIE-operated schools. A case-in-
point is a bureau-wide policy on Suicide Prevention, Early Intervention, and Postvention Policy
designed to address a serious suicide problem among American Indian youth, which was mandatory
for BIE-operated schools but not compulsory for tribally-controlled schools.” The same is true of
all policies developed for BIE-operated schools. Tribally-controlled schools and school boards
develop policies on their own.

7'The mix of BIE-operated and tribally controlled schools may vary by year due to tribes assuming control of schools,
and occasionally the BIE reassuming control of a tribal school.
8 Bureau of Indian Education, National Policy Memorandum, NPM-EDUC-22.
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Personnel management system. As a federal agency, broad authority for personnel matters falls under a
separate federal agency, the Oftice of Personnel Management (OPM), with the various federal
agencies (i.e., Interior) exercising some authority and flexibility. Unlike public school systems in
states, changes to appraisal systems (i.e., Principle 3) must take into consideration governing federal
statues, regulations, and policies, as well as issues of local tribal control. Although the requirements
of the Flexibility Request, with respect to teacher and principal evaluation and support systems, 1s
achievable, the approach taken by BIE to reform its personnel evaluation systems will take a
different form than similar efforts mounted by states.

IHFE;. State Institutions of Higher Education (IHE) play a role in the reform initiative under the
Flexibility Request. Since BIE is not an SEA in the typical sense of the term and not part of a state
education system, it does not have a corresponding State network of Institutions of Higher
Education as described in the Flexibility Request. Specifically, BIE cannot:

*  Certify that the State’s standards correspond to being college- and career-ready in State IHEs
without the need for remedial coursework at the postsecondary level.

* Enter into agreements with the State’s IHEs certifying that students who meet these
standards will not need remedial coursework at the postsecondary level.

* Conduct outreach and dissemination of the college-and career-ready standards to the State’s
IHEs.

*  Work with teacher and principal preparation programs in State IHEs to better prepare
incoming teacher and principals.

* Work with the State’s IHEs to grant course credits to entering college students to determine
whether students are prepared for postsecondary success.

The Bureau of Indian education does operate two postsecondary institutions: Haskell Indian
Nations University (HINU) located in Lawrence, Kansas, and Southwestern Indian Polytechnic
Institute (SIPI) located in Albuquerque, New Mexico. HINU has a teacher preparation program,
but as far as can be determined, no teacher currently working in BIE-funded schools has received a
degree from that institution.

BIE as the SEA. The Bureau of Indian Education is the State Education Agency (SEA) for BIE-
tunded schools, although the Division ot Performance and Accountability is responsible for
calculating AYP for BIE-funded schools. A Final Agreement between the Department of
Education and the Department of the Interior (June 30, 2005) specities that the BIE’s
“responsibilities are comparable to those of a state educational agency (SEA)” for certain purposes
including:

* To provide assistance to bureau-tfunded schools to help them implement, and where
necessary to enforce, those schools' adoption and use of AYP definitions (including those
the schools would adopt under the waiver provision in ESEA section 1116(g)) and the Title
I, part A accountability system applicable to bureau funded schools, and

* More generally, to a) monitor the activities and recordkeeping of all bureau funded schools

for compliance with applicable programmatic and fiscal requirements; b) document the
purpose, scope, and results of such monitoring; ¢) provide appropriate technical assistance
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and enforcement measures; d) systematically analyze the results of the LEA audits and other
oversight activities to identify trends in findings and improvements in monitoring and
technical assistance strategies, and €) submit performance reports and other information to
ED required of all states.’

While treated as an SEA for certain purposes by the Department of Education, BIE does not enjoy
all the benefits atforded other SEAs, such as full access to funding initiatives (i.e., the reform-
oriented Race to the Top Fund). Further, as noted above, it does not exert other kinds of authority
over schools conferred to many SEAs by state law.

[ .EAs in the BIE systern. The issue of what constitutes an LEA in the BIE system is complicated by
overlapping legal authorities. In practice, the 22 Education Line Offices, in concert with the three

ADD oftices, serve as the LEAs or districts. However, this arrangement is not codified, although

the Education Line Ofticer and Associate Deputy Director duties are defined in the Departmental
Manual of the Department of the Interior.'

While the Education Line Oftices under ADD offices essentially serve as LEAs, individual schools
in the BIE system also are treated as LEAs. LEAs are defined in various documents. The Final
Agreement between the Department of Education and the Department of the Interior (June 30,
2005) outlines SEA activities of the BIE, as well as what constitutes an LEA in the BIE-funded
schools system. The agreement states:

For purposes of this Agreement, all bureau-tfunded schools assume the responsibility of
both LEAs and schools, except with regard to requirements governing public school
choice and supplemental educational services in ESEA sections 1116(b) and (e)."' (emphasis
added)

Interestingly, the No Child Left Behind Act of 2001 defines a tribally controlled school as a school
and not an LEA. The law states:

The term “tribally controlled school” means a school that—

(A) is operated by an Indian Tribe or a tribal organization, enrolling students in kindergarten
through grade 12, including a preschool;

(B) is not a local educational agency, and

(C) is not directly administered by the Bureau of Indian Affairs."? (emphasis added)

Finally, EdFacts treats BIE-funded schools as both schools and LEAs. All BIE-tfunded schools
have been assigned both school and LEA ID numbers by EdFacts through the Education Data
Exchange Network (EDEN), which is a centralized portal through which states submit their
educational data to the U.S. Department of Education.

° Final Agreement, section D.4, p. 4. In 2000, the Bureau of Indian Education became a separate bureau in the Office of
the Assistant Secretary-Indian Affairs. The Office of Indian Education Programs was dismantled. A new agreement
between Education and Interior has tentatively been negotiated and following tribal consultation will be signed.

10T.S. Department of the Interior, 130 DM 8, 08/29/20006.

11 Final Agreement, section D.6.b., p. 5.

12 Public Law 107-110, Sec. 5212; 25 US.C. § 2511.
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The dilemma for BIE is twofold. One, treating schools as LEAs means that individual schools,
many small in size, are responsible for carrying-out LEA activities, which are beyond their
organizational capacity. Two, assignment of LEA status to schools undermines BIE’s effort to
fulfill LEA responsibilities at the ADD/ELO level. It is hoped that clatity to the situation can be
achieved through reauthorization of ESEA.

Acconntability system dilerma. The most significant feature distinguishing the BIE school system from
states is the way in which BIE implements its accountability system. The No Child Left Behind Act
mandated a negotiated rulemaking process to establish how BIE would implement its accountability
system. The principal determination of negotiated rulemaking was that BIE-funded schools would
be measured against the accountability standards of the respective 23 states where schools were
located. The BIE, in other words, would utilize the academic standards, assessments, and adequate
yeatly progress (AYP) calculation based on 23 states’ dissimilar accountability systems.

Each of the states, and the BIE, are required to have an approved Consolidated State Application
Accountability Workbook (i.e., state accountability plan), approved by the U.S. Department of
Education in accordance with Title I of the Elementary and Secondary Education Act of 1965
(ESEA), as amended by the No Child Left Behind Act of 2001 (NCLB). Each state follows the
accountability plan of its own state. However, the BIE follows the accountability plans of the state
in which the school is located. While BIE-funded schools follow the accountability plans of twenty-
three different states, the responsibility of making determinations about AYP and other aspects of
accountability for BIE-funded schools is BIE, specifically the Division of Performance and
Accountability (DPA)."

The intent of the negotiated rulemaking committee was to hold BIE-funded schools accountable to
the same standards as the public schools in the areas surrounding the tribe, contributing to a
consistent set of standards on a state-wide basis. The unintended consequence of the rulemaking
decision was to create a burdensome and unnecessarily complex accountability system for the BIE
to manage and calculate AYP statuses annually. Moreover, because each state has its own unique
accountability system, it is not possible to compare AYP status across states. The great variability of
AYP systems nationwide was examined in a joint study of states’ accountability systems by the
Thomas Fordham Institute and the Northwest Evaluation Association:

NCLB has given states the discretion to establish proficiency cut scores, the required
trajectory for improvement, minimum subgroup sizes, and confidence intervals. Our results
show that the product of these differences bears no resemblance to a coherent system. Not
only do the proficiency cut scores themselves vary greatly, but the variance in improvement
trajectories, subgroup sizes, and policies for application of confidence intervals result in
wildly different Adequate Yearly Progress results for the schools in our sample."

Although the negotiated rulemaking committee was undoubtedly well intended, the committee could
not possibly have anticipated the difficulties and inherent wrongness in requiring the BIE to
construct an accountability system based upon the widely dissimilar accountability systems of 23

13 Approved State Accountability Plans are available at:

http:/ /www2.ed.gov/admins/lead/account/stateplans03/index heml.

14 See Cronin, J., Dahlin, M., Xiang, Y., & McCahon, D. (2009). The Accountability Illusion. Thomas Fordham Institute,
Northwest Evaluation Association, February 2009, p. 47.
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states. Since passage of NCLB, the BIE has labored against a vastly chaotic, yet mandated,
accountability system. Although the BIE has managed to calculate AYP using 23 different systems,
the lack of a coherent accountability system has hampered its school improvement etforts in schools
that are among the lowest performing in the nation.

Acconntability under waivers. Ironically, the reform-based flexibility waivers that Department of
Education is granting to states will pose additional challenges to BIE as the waivers will allow states
to move to entirely new and disparate accountability systems beginning in the 2012-2013 school
year. This shift by states will further prevent BIE from meaningtully comparing student
achievement across all BIE-funded schools.

The question for the BIE is, how does BIE implement 23 accountability systems that have become
vastly more complex and data intensiver This scenario is untfolding as more flexibility waivers are
granted to states. Currently, four states with BIE-tfunded schools have received flexibility. An
additional 14 of the 23 states have applied for flexibility. In the case of two states where waivers
have been granted, BIE’s contacts with the State Education Agencies’ accountability officers have
been clear: the BIE will not be able to replicate the calculations by which the new accountability
determinations will be made. The measures of school performance used by the states often involve
iterative, statistical processes that are impractical for the BIE to replicate. Further, the different
states’ assessments are not correlated to one another, which is a longstanding problem for BIE of
incomparable data across states and the BIE system. Below is listed the current state of Flexibility
Requests.

States with BIE-funded Schools
applying for Flexibility
States No. BIE Flexibility
Schools Request Status

Arizona 51 Approved
California 2 Will not apply
Florida 2 Approved
Idaho 2 Applied
Towa 1 Applied
Kansas 1 Approved
Louisiana 1 Approved
Maine 3 Not yet applied
Michigan 2 Approved
Minnesota 4 Approved
Mississippi 8 Approved
Montana 2 Will not apply
Nevada 2 Approved
New Mexico 41 Approved
Notth Carolina 2 Approved
North Dakota 9 Not yet applied
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Oklahoma 4 Approved
Oregon 1 Approved
South Dakota 23 Approved
Utah 1 Approved
Washington 8 Approved
Wisconsin 3 Approved
Wyoming 1 Not yet applied
23 174 Data as of 8/9/2012

The new state accountability systems created by waivers to states will further complicate a
tragmented accountability system that already ill-serves BIE students and schools. BIE must
manage entirely new and disparate accountability systems beginning in the 2012-2013 school year,
which will still leave it unable to target services toward the neediest students and schools, as there
will be no uniform set of criteria for ranking schools which are located in so many different states.

LEP and EII.. The BIE tunctions as an SEA and receives ESEA funds from the Department of
Education and must follow No Child Left Behind (NCLB) requirements. Under NCLB schools
must identify students who are limited English proficient.

The NCLB definition of a limited English proticient (LEP) student, also known as an English
Language Learner (ELL), gives states flexibility in defining the students who constitute the LEP
subgroup. For example, a state has the flexibility to define narrowly the LEP subgroup as only those
students receiving direct, daily LEP services. A state may also define the group more broadly to
include both students receiving direct services and students being monitored based on their
achievement on academic assessments.

The BIE serves American Indian and Alaska Native students who are born and raised within the
United States but come from linguistically distinct communities in geographically remote areas
across the United States. A full continuum of Native language vitality exists in tribal communities.
Many of the students who enter the BIE-funded schools are identified as Limited English proficient
(LEP), because they are third and fourth generation students born to parents who continue to use
their first language but are not proficient in either language. The majority of these students continue
to live in the communities where their Native language and cultue continue to have significant
impact. Native American students are unique in that the student’s primary language is English, but
generally spoken in a nonstandard dialect as a result of generational, cultural, and language
idiosyncrasies.

Approximately 98% of the students who enter BIE-funded schools have sufficient social
communication or Basic Interpersonal Communication Skills (BICS) to communicate in English but
lack the formal academic language or Cognitive Academic Language Proficiency (CALP) skills
necessary to successfully achieve academically. Therefore, the BIE identifies the student as limited
English proficient, whether the student has some English or not. BIE identifies students as LEP
rather than English Language Learners (ELL), because ELL generally describes students learning
English as a second language.
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Subgroups. The No Child Left Behind Act required each school and district to define subgroups for
the purpose of calculating adequately yearly progress (AYP). Listed below are NCLB subgroups.

NCLB Subgroups
Asian & Pacific Islander
Black
Hispanic
White
American Indian
Free/Reduced lunch
IEP (Special education)
LEP (Limited English proficiency)

The n-size for IEP and LEP subgroups is established by states for the purposes of accountability for
AYP and varies by state. As required by NCLB, BIE uses the student subgroup size of the
respective 23 states where BIE-funded schools are located.

The student population of BIE does not conform to the above NCLB subgroup model in several
respects. Most significant, the BIE’s ethnic population is homogenously American Indian and
Alaska Native. Recognizing key differences between BIE and states, the Final Agreement between
the Department of Education and the Department of the Interior (June 30, 2005) specified
subgroups for use by BIE:

(i) Each group of students — all students, special education students, and Limited English
Proficient students — must have met or exceeded the annual measurable objectives the [BIE]
established for making AYP. The purpose of establishing the determination of AYP in this
manner was to ensure that 100% of the students are proficient in 12 years."

BIE defines the above subgroups for the purpose of accountability: all students, special education
students, and Limited English Proficient students. The identification of other sub-groups for AYP
purposes is unnecessary and reflected in the agreement.

Small n-size issue. BIE faces a range of challenges where accountability is concerned. In particular for
the Flexibility Request, the primary challenge arises from the small size of subgroups and, in some
cases, BIE schools. The BIE is comprised of a range of schools from very small schools to
relatively large schools, with enrollments ranging from approximately 25 to 1,200. Small schools
present a challenge to BIE, similar to many states with rural schools, of sufficient n-size required to
calculate AYP. The issue is that sub-groups rarely meet the minimum number required for
performing accountability determinations, despite comprising a significant proportion of the student
population within a BIE school. Because of small n-size, sub-group AYP determinations have not
been regularly calculated in many BIE schools, because the sub-group failed to attain the required
minimum n-size. It should also be noted that total student population n-size for some schools is
not sufficient to meet n-size requirements (e.g., schools in Arizona and New Mexico).

" Final Agreement, section D.2.b.i, pp. 2-3.
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Specitically in regard to the special education subgroup, BIE schools rarely meet the “minimum
number” (“minimum n”) for calculating AYP for this population. Fifty percent of BIE schools have
tewer than 15 students receiving special education services who test for accountability purposes.
Similarly, small n-size affects the Limited English Proficiency subgroup. Although the primary
language of BIE students is English, the challenge facing BIE is in the tremendous variance in
English language proficiency. The BIE serves communities where the vast majority (if not the entire
population) of students are LEP, thereby rendering comparisons with non-LEP students impossible.

In closing, the Bureau of Indian Education is charged with the important responsibility to provide
quality education to Indian tribes. The BIE recognizes the need for bold reforms to address the
significant gap in achievement between students attending BIE-funded schools and students in the
national norm sample. The BIE is unique among school systems, but despite challenges is
committed to designing and implementing effective reforms. Through the Flexibility Request, the
Bureau of Indian Education has an exceptional opportunity to improve the quality of instruction
and to increase achievement for students in BIE-funded schools, thus tulfilling the government’s
trust responsibility to Indian tribes.
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PRINCIPLE 1: COLLEGE- AND CAREER-READY EXPECTATIONS
FOR ALL STUDENTS

1.A  ADOPT COLLEGE- AND CAREER-READY STANDARDS

Select the option that pertains to the SEA and provide evidence corresponding to the option

selected.

Option A

Xl The State has adopted college- and career-
ready standards in at least reading/language
arts and mathematics that are common to a
significant number of States, consistent with
part (1) of the definition of college- and
career-ready standards.

1. Attach evidence that the State has
adopted the standards, consistent with the
State’s standards adoption process.
(Attachment 4)

Option B

[] The State has adopted college- and career-
ready standards in at least reading/language
arts and mathematics that have been
approved and certified by a State network of
institutions of higher education (IHEs),
consistent with part (2) of the definition of
college- and career-ready standards.

1. Attach evidence that the State has
adopted the standards, consistent with
the State’s standards adoption process.
(Attachment 4)

ii. Attach a copy of the memorandum of
understanding or letter from a State
network of IHEs certitying that students
who meet these standards will not need
remedial coursework at the
postsecondary level. (Attachment 5)

1.B  TRANSITION TO COLLEGE- AND CAREER-READY STANDARDS

Provide the SEA’s plan to transition to and implement no later than the 2013-2014 school year college-
and careetr-ready standards statewide in at least reading/language arts and mathematics for all students
and schools and include an explanation of how this transition plan is likely to lead to all students,
including English Learners, students with disabilities, and low-achieving students, gaining access to and
learning content aligned with such standards. The Department encourages an SEA to include in its
plan activities related to each of the italicized questions in the corresponding section of the document
titled ESEA Flexibility Review Guidance for Window 3, or to explain why one or more of those
activities is not necessary to its plan.

1.B.1 Does the SEA intend to analyze the extent of alignment between the State’s current content standards and the

college-and career-ready standards to defermine the sinilarities and differences between those two sels of standards? If so,
will the results be used o inform the transition to college- and career-ready standards?
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As explained in the Overview, the BIE is required under its current accountability system to utilize the
standards of the 23 states in which BIE-funded schools are located. However, consistent with the
adoption by states of the Common Core Standards (CCS), the BIE is likewise transitioning to Common
Core Standards. Schools throughout the BIE system have been notified of this transition and will be
provided assistance to make this transition.

At this time, the BIE has not entered into formal agreements with either the Partnership for the
Assessment of Readiness for College and Career (PARCC) consortium or the Smarter Balanced
Assessment Consortium (SBAC). The agreements required for BIE to formally join the consortia and
the corresponding purchase of assessments presents challenges for a federal agency that must be
considered, specifically in regard to compliance with federal acquisition procedures. However, BIE is
actively exploring options to join both consortia in some capacity.

Transition to Common Core Standards

The BIE has developed a plan to transition from the current accountability system to one based upon
Common Core Standards (CCS) as the basis for instruction and accountability in BIE schools. The
transition to Common Core Standards will occur by SY 2013-2014. Over the next two years, the BIE
will build capacity at the state, regional/district (Associate Deputy Director/Education Line Office)
and school levels to ensure the transition to <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>