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SUMMARY:: The Secretary proposes to amend the regulations implementing programs under
title 1 of the Elementary and Secondary Education Act of 1965 (ESEA) to implement changes to
the ESEA by the Every Student Succeeds Act (ESSA) enacted on December 10, 2015. The
Secretary also proposes to update the current ESEA general regulations to include requirements
for the submission of State plans under ESEA programs, including optional consolidated State
plans.

DATES: We must receive your comments on or before [INSERT DATE 60 DAYS AFTER
DATE OF PUBLICATION IN THE FEDERAL REGISTER].

ADDRESSES: Submit your comments through the Federal eRulemaking Portal or via postal
mail, commercial delivery, or hand delivery. We will not accept comments submitted by fax or
by email or those submitted after the comment period. To ensure that we do not receive
duplicate copies, please submit your comments only once. In addition, please include the Docket
ID at the top of your comments.

« Federal eRulemaking Portal: Go to www.regulations.gov to submit your comments
electronically. Information on using Regulations.gov, including instructions for accessing
agency documents, submitting comments, and viewing the docket, is available on the site under
“Are you new to the site?”

« Postal Mail, Commercial Delivery, or Hand Delivery: If you mail or deliver your
comments about these proposed regulations, address them to Meredith Miller, U.S. Department
of Education, 400 Maryland Avenue SW., room 3C106, Washington, DC 20202-2800.

Privacy Note: The Department’s policy is to make all comments received from members of the
public available for public viewing in their entirety on the Federal eRulemaking Portal at
www.regulations.gov. Therefore, commenters should be careful to include in their comments



only information that they wish to make publicly available.

FOR FURTHER INFORMATION CONTACT: Meredith Miller, U.S. Department of
Education, 400 Maryland Avenue SW., room 3C106, Washington, DC 20202-2800.

Telephone: (202) 401-8368 or by email: Meredith.Miller@ed.gov.

If you use a telecommunications device for the deaf (TDD) or a text telephone (TTY),
call the Federal Relay Service (FRS), toll free, at 1-800-877-8339.

SUPPLEMENTARY INFORMATION:

Executive Summary

Purpose of This Regulatory Action: On December 10, 2015, President Barack Obama
signed the ESSA into law. The ESSA reauthorizes the ESEA, which provides Federal funds to
improve elementary and secondary education in the Nation’s public schools. ESSA builds on
ESEA’s legacy as a civil rights law and seeks to ensure every child, regardless of race, income,
background, or where they live has the chance to make of their lives what they will. Through the
reauthorization, the ESSA made significant changes to the ESEA for the first time since the
ESEA was reauthorized through the No Child Left Behind Act of 2001 (NCLB), including
significant changes to title 1.

In particular, the ESSA significantly modified the accountability requirements of the
ESEA. Whereas the ESEA, as amended by the NCLB, required a State educational agency
(SEA) to hold schools accountable based on results on statewide assessments and one other
academic indicator, the ESEA, as amended by the ESSA, requires each SEA to have an
accountability system that is State-determined and based on multiple measures, including at least
one measure of school quality or student success and, at a State’s discretion, a measure of student
growth. The ESSA also significantly modified the requirements for differentiating among
schools and the basis on which schools must be identified for further comprehensive or targeted
support and improvement. Additionally, the ESEA, as amended by the ESSA, no longer requires
a particular sequence of escalating interventions in title I schools that are identified and continue
to fail to make adequate yearly progress (AYP). Instead, it gives SEAs and local educational
agencies (LEAS) discretion to determine the evidence-based interventions that are appropriate to
address the needs of identified schools.

In addition to modifying the ESEA requirements for State accountability systems, the
ESSA also modified and expanded upon the ESEA requirements for State and LEA report cards.
The ESEA, as amended by the ESSA, continues to require that report cards be concise, presented
in an understandable and uniform format, and, to the extent practicable, in a language that
parents can understand, but now also requires that they be developed in consultation with parents
and that they be widely accessible to the public. The ESEA, as amended by the ESSA, also
requires that report cards include certain information that was not required to be included on
report cards under the ESEA, as amended by the NCLB, such as information regarding per-pupil
expenditures of Federal, State, and local funds; the number and percentage of students enrolled
in preschool programs; where available, the rate at which high school graduates enroll in
postsecondary education programs; and information regarding the number and percentage of
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English learners achieving English language proficiency. In addition, the ESEA, as amended by
the ESSA, requires that report cards include certain information for subgroups for which
information was not previously required to be reported, including homeless students, students in
foster care, and students with a parent who is a member of the Armed Forces.

Further, the ESEA, as amended by the ESSA, authorizes an SEA to submit, if it so
chooses, a consolidated State plan or consolidated State application for covered programs, and
authorizes the Secretary to establish, for each covered program, the descriptions, information,
assurances, and other material required to be included in a consolidated State plan or
consolidated State application.

We are proposing these regulations to provide clarity and support to SEAs, LEAs, and
schools as they implement the ESEA, as amended by the ESSA--particularly, the ESEA
requirements regarding accountability systems, State and LEA report cards, and consolidated
State plans--and to ensure that key requirements in title | of the ESEA, as amended by the ESSA,
are implemented consistent with the purpose of the law: “to provide all children significant
opportunity to receive a fair, equitable, and high-quality education, and to close educational
achievement gaps.”

Summary of the Major Provisions of This Regulatory Action: As discussed in greater
depth in the Significant Proposed Regulations section of this document, the proposed regulations
would:

« Establish requirements for accountability systems under section 1111(c) and (d) of the
ESEA, as amended by the ESSA, including requirements regarding the indicators used to
annually meaningfully differentiate all public schools, the identification of schools for
comprehensive or targeted support and improvement, and the development and implementation
of improvement plans, including evidence-based interventions, in schools that are so identified;

« Establish requirements for State and LEA report cards under section 1111(h) of the
ESEA, as amended by the ESSA, including requirements regarding the timeliness and format of
such report cards, as well as requirements that clarify report card elements that were not required
under the ESEA, as amended by the NCLB; and

« Establish requirements for consolidated State plans under section 8302 of the ESEA, as
amended by the ESSA, including requirements for the format of such plans, the timing of
submission of such plans, and the content to be included in such plans.

Please refer to the Significant Proposed Regulations section of this preamble for a
detailed discussion of the major provisions contained in the proposed regulations.

Costs and Benefits: The Department believes that the benefits of this regulatory action
outweigh any associated costs to SEAs and LEAs, which would be financed with grant funds.
These benefits would include a more flexible, less complex and less costly accountability
framework for the implementation of the ESEA that respects State and local decision-making;
the efficient and effective collection and dissemination of a wide range of education-related data
that would inform parents, families, and the public about the performance of their schools and
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support State and local decision-making; and an optional, streamlined consolidated application
process that would promote the comprehensive and coordinated use of Federal, State, and local
resources to improve educational outcomes for all students and all subgroups of students. Please
refer to the Requlatory Impact Analysis section of this document for a more detailed discussion
of costs and benefits. Consistent with Executive Order 12866, the Office of Management and
Budget (OMB) has determined that this action is economically significant and, thus, is subject to
review by the OMB under the order.

Invitation to Comment: We invite you to submit comments regarding these proposed
regulations. To ensure that your comments have maximum effect in developing the final
regulations, we urge you to identify clearly the specific section or sections of the proposed
regulations that each of your comments addresses and to arrange your comments in the same
order as the proposed regulations.

We invite you to assist us in complying with the specific requirements of Executive
Orders 12866 and 13563 and their overall requirement of reducing regulatory burden that might
result from these proposed regulations. Please let us know of any further ways we could refine
estimates of the rule’s impacts, reduce potential costs or increase potential benefits while
preserving the effective and efficient administration of the Department’s programs and activities.

During and after the comment period, you may inspect all public comments about these
proposed regulations by accessing Regulations.gov. You may also inspect the comments in
person in room 3C106, 400 Maryland Ave. SW., Washington, DC, between 8:30 a.m. and 4:00
p.m., Washington, DC time, Monday through Friday of each week except Federal holidays.
Please contact the person listed under FOR FURTHER INFORMATION CONTACT.

Particular Issues for Comment: We request comments from the public on any issues related to
these proposed regulations. However, we particularly request the public to comment on, and
provide additional information regarding, the following issues. Please provide a detailed
rationale for each response you make.

» Whether the suggested options for States to identify “consistently underperforming”
subgroups of students in proposed §200.19 would result in meaningful identification and be
helpful to States; whether any additional options should be considered; and which options, if any,
in proposed §200.19 should not be included or should be modified. (8200.19)

« Whether we should include additional or different options, beyond those proposed in
this NPRM, to support States in how they can meaningfully address low assessment participation
rates in schools that do not assess at least 95 percent of their students, including as part of their
State-designed accountability system and as part of plans schools develop and implement to
improve, so that parents and teachers have the information they need to ensure that all students
are making academic progress. (8§200.15)

» Whether, in setting ambitious long-term goals for English learners to achieve English
language proficiency, States would be better able to support English learners if the proposed
regulations included a maximum State-determined timeline (e.g., a timeline consistent with the
definition of “long-term” English learners in section 3121(a)(6) of the ESEA, as amended by the



ESSA), and if so, what should the maximum timeline be and what research or data supports that
maximum timeline. (8200.13)

» Whether we should retain, modify, or eliminate in the title | regulations the provision
allowing a student who was previously identified as a child with a disability under section 602(3)
of the Individuals with Disabilities Education Act (IDEA), but who no longer receives special
education services, to be included in the children with disabilities subgroup for the limited
purpose of calculating the Academic Achievement indicator, and, if so, whether such students
should be permitted in the subgroup for up to two years consistent with current title I regulations,
or for a shorter period of time. (8200.16)

» Whether we should standardize the criteria for including children with disabilities,
English learners, homeless children, and children who are in foster care in their corresponding
subgroups within the adjusted cohort graduation rate, and suggestions for ways to standardize
these criteria. (8200.34)

Assistance to Individuals with Disabilities in Reviewing the Rulemaking Record: Upon request,
we will provide an appropriate accommodation or auxiliary aid to an individual with a disability
who needs assistance to review the comments or other documents in the public rulemaking
record for these proposed regulations. If you want to schedule an appointment for this type of
accommodation or auxiliary aid, please contact the person listed under FOR FURTHER
INFORMATION CONTACT.

Background

On December 10, 2015, President Barack Obama signed the ESSA, which reauthorizes
the ESEA, into law. Through the reauthorization, the ESSA made significant changes to the
ESEA, including significant changes to title I of the ESEA. In particular, the ESSA significantly
modified the accountability requirements of the ESEA, and modified and expanded upon the
ESEA requirements for State and LEA report cards.

Further, the ESEA, as amended by the ESSA, authorizes an SEA to submit, if it so
chooses, a consolidated State plan or consolidated State application for covered programs and
authorizes the Secretary to establish, for each covered program, the descriptions, information,
assurances, and other material required to be included in a consolidated State plan or
consolidated State application.

The Department is proposing these regulations to provide clarity and support to SEAS,
LEAs, and schools as they implement the ESEA requirements regarding accountability systems,
State and LEA report cards, and consolidated State plans. The proposed regulations are further
described under the Significant Proposed Regulations section of this NPRM.

Public Participation

On December 22, 2015, the Department published a request for information in the Federal
Register soliciting advice and recommendations from the public on the implementation of title |
of the ESEA, as amended by ESSA. We received 369 comments. We also held two public
meetings with stakeholders--one on January 11, 2016, in Washington, D.C. and one on January
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18, 2016, in Los Angeles, California--at which we heard from over 100 speakers, regarding the
development of regulations, guidance, and technical assistance. In addition, Department staff
have held more than 100 meetings with education stakeholders and leaders across the country to
hear about areas of interest and concern regarding implementation of the new law.

Significant Proposed Requlations

The Secretary proposes to amend the regulations implementing programs under title I of
the ESEA (part 200) and to amend the ESEA general regulations to include requirements for the
submission of State plans under ESEA programs, including optional consolidated State plans
(part 299).

To implement the changes made to the ESEA by the ESSA, we propose to remove certain
sections of the current regulations and replace those regulations, where appropriate, with the
proposed regulations. Specifically, we are proposing to--

» Remove and reserve §200.7;

« Remove 88200.12 to 200.22 of the current regulations, replace them with proposed
§8200.12 to 200.22, and add proposed §8200.23 and 200.24;

* Remove §§200.30 to 200.42 of the current regulations and replace them with proposed
88200.30 to 200.37; and

* Add proposed §8299.13 to 299.19.

We discuss the proposed substantive changes by section. The section numbers in the
headings of the following discussion are the section numbers in the proposed regulations.
Generally, we do not address proposed changes that are technical or otherwise minor in effect.

Section 200.12 Single statewide accountability system

Statute: Section 1111(c) of the ESEA, as amended by the ESSA, requires that each State plan
describe a single statewide accountability system for all public schools that is based on the
challenging State academic standards for reading/language arts and mathematics, described in
section 1111(b)(1), in order to improve student academic achievement and school success.
These provisions take effect beginning with the 2017-2018 school year, as described in section
5(e)(1)(B) of the ESSA. The system must also include the following key elements:

 Long-term goals and measurements of interim progress, in accordance with section
1111(c)(4)(A);

« Indicators, in accordance with section 1111(c)(4)(B);

« Annual meaningful differentiation of all public schools, in accordance with section
1111(c)(4)(C); and

« Identification of schools to implement comprehensive or targeted support and



improvement plans, in accordance with section 1111(c)(4)(D) and (d)(2)(A)(i).

Section 1111(c) also requires that State systems include long-term goals and
measurements of interim progress for all students and specific subgroups of students, indicators
that are applied to all students and specific subgroups of students, and a system of annual
meaningful differentiation that is based on all indicators in the system, for all students and
specific subgroups of students; that a State determine a minimum number of students necessary
to carry out any title I, part A requirements that require disaggregation of information by each
subgroup of students; and that the State annually measure the academic achievement of at least
95 percent of all students and 95 percent of the students in each subgroup of students on the
State’s reading/language arts and mathematics assessments required under section 1111(b)(2).
Section 1111(c)(5) also specifies that accountability provisions for public charter schools must
be overseen in accordance with State charter school law. Finally, section 1111(d) requires States
to ensure LEASs and schools develop and implement school improvement plans in schools that
are identified for comprehensive or targeted support and improvement by the State accountability
system.

Current Regulations: Section 200.12 of the title | regulations provides a high-level summary of
the statutory accountability requirements in the ESEA, as amended by the NCLB, which took
effect for the 2002-2003 school year.

Proposed Regulations: Proposed §200.12 would replace the current regulations with regulations
that summarize the requirements for accountability systems in the ESEA, as amended by the
ESSA. The proposed regulations would require that each State plan describe that the State has
developed and will implement a single statewide accountability system to improve student
academic achievement. The proposed regulations would also require a State’s accountability
system to: be based on the challenging State academic standards and academic assessments;
include all public schools in the State, including public charter schools; and improve student
academic achievement and school success. In addition, the proposed regulations include the
general requirements for States to meet the key elements of accountability and improvement
systems consistent with the ESEA, as amended by the ESSA, which are described in greater
detail in subsequent sections of the proposed regulations:

 Long-term goals and measurements of interim progress under proposed 8200.13;
« Indicators under proposed §200.14;

* Inclusion of all students and each subgroup of students, and all public elementary and
secondary schools consistent with proposed 8§200.15 through 200.17;

 Annual meaningful differentiation of schools under proposed §200.18;

* Identification of schools for comprehensive and targeted support and improvement under
proposed 8200.19; and

 The process for ensuring development and implementation of comprehensive and targeted
support and improvement plans, including evidence-based interventions, consistent with
proposed §8200.21 through 200.24.



Finally, proposed §200.12 would include the statutory requirement that the ESEA’s
accountability provisions for public charter schools be overseen in accordance with State charter
school law.

Reasons: The ESEA, as amended by the ESSA, significantly changes the requirements for
school accountability and improvement systems from those previously included in the ESEA, as
amended by the NCLB. In particular, the ESSA eliminates the requirement for schools, LEAS,
and States to make AYP and replaces it with requirements for new statewide accountability
systems that are based on different requirements for all public schools. These requirements do
not apply to private schools, including private schools that receive title | equitable services.
With the new school accountability and improvement provisions under the ESSA set to take
effect for the 2017-2018 school year, it is critical for the Department to update the regulations to
reflect these changes and provide clarity for States in how to implement them. In effect,
proposed 8200.12 would serve as a table of contents for each required component of the
accountability system, which would be described in greater detail in subsequent sections of the
proposed regulations.

These clarifications are necessary to ensure that States clearly understand the
fundamental components of the new accountability systems under the ESSA that will take effect
for the 2017-2018 school year, and that a description of each such component will be required
in their State plans submitted to the Department.

Section 200.13 Long-term goals and measurements of interim progress

Statute: Section 1111(c)(4)(A)(i)(1) and (c)(4)(A)(ii) of the ESEA, as amended by the ESSA,
requires each State to establish ambitious long-term goals, and measurements of interim progress
toward those goals, for specific indicators, for all students and for each subgroup of students
described in section 1111(c)(2): economically disadvantaged students, students from major
racial and ethnic groups, children with disabilities, and English learners. These goals and
measurements of interim progress must be set, at a minimum, for improved academic
achievement (as measured by proficiency on State assessments in reading/language arts and
mathematics), for improved high school graduation rates (as measured by the four-year adjusted
cohort graduation rate), and for increases in the percentage of English learners making progress
toward English language proficiency (as measured by the English language proficiency
assessments required in section 1111(b)(2)(G)) within a State-determined timeline. In addition,
States may establish long-term goals and measurements of interim progress for graduation rates
as measured by extended-year adjusted cohort graduation rates, but such goals and interim
measurements must be more rigorous than those set based on the four-year adjusted cohort
graduation rate.

Section 1111(c)(4)(A)(i)(IT) also requires that the State’s ambitious long-term goals for
achievement and graduation rates use the same multi-year length of time for all students and
each subgroup of students. This is explained further below.

Finally, section 1111(c)(4)(A)(i)(I1T) specifies that a State’s goals for subgroups of
students must take into account the improvement needed among subgroups that must make
greater progress in order to close achievement and graduation rate gaps in the State.



Current Regulations: Various sections of the current title I regulations describe the role of goals
and annual measurable objectives (AMOs) in the State accountability system required by the
ESEA, as amended by the NCLB, and require each State to establish a definition of AYP. These
sections essentially repeat the NCLB, with the exception of §200.19 regarding the four-year
adjusted cohort graduation rate, which was added to the title I regulations in 2008.

Proposed Requlations: Proposed §200.13 would primarily incorporate into regulation the
statutory requirements under the ESEA, as amended by the ESSA, for State-designed long-term
goals and measurements of interim progress for academic achievement, graduation rates, and
progress in achieving English language proficiency. The proposed regulations also would clarify
certain provisions to support effective State and local implementation of the statutory
requirements.

Goals for Academic Achievement and Graduation Rates

Proposed 8200.13 would require each State to--

« Establish ambitious long-term goals and measurements of interim progress for academic
achievement that are based on grade-level proficiency on the State’s academic assessments and
set separately for reading/language arts and mathematics;

« In setting long-term goals and measurements of interim progress for academic
achievement, apply the same high standards of academic achievement to all students and each
subgroup of students, except students with the most significant cognitive disabilities who are
assessed based on alternate academic achievement standards, consistent with section
1111(b)(1);

« Establish ambitious long-term goals and measurements of interim progress for graduation
rates that are based on the four-year adjusted cohort graduation rate and, if a State chooses to
use an extended-year rate as part of its Graduation Rate indicator under proposed §200.14, the
extended-year adjusted cohort graduation rate, except that goals based on the extended-year rate
must be more rigorous than goals based on the four-year rate;

« Set long-term goals and measurements of interim progress for academic achievement and
graduation rates for all students and separately for each subgroup of students that expect greater
rates of improvement for subgroups that need to make more rapid progress to close proficiency
and graduation rate gaps in the State; and

« Use the same multi-year timeline in setting long-term goals for academic achievement and
graduation rates for all students and for each subgroup (e.g., if the goal for all students is to
improve academic achievement by a certain percentage over 10 years, then the goal for children
with disabilities must also be set over 10 years, even if the subgroup is expected to improve by a
greater percentage relative to all students over that timeframe).

Goals for Progress in Achieving English Language Proficiency

The proposed regulations would require each State to--



« Establish ambitious long-term goals and measurements of interim progress for English
learners toward attaining English language proficiency, as measured by the State’s English
language proficiency assessment, that set expectations for each English learner to make annual
progress toward attaining English language proficiency and to attain English language
proficiency; and

 Determine the State’s long-term goals and measurements of interim progress for English
learners by developing a uniform procedure for setting such goals and measurements of interim
progress that would be applied consistently to all English learners in the State, must take into
account the student’s English language proficiency level, and may also consider one or more of
the following student-level factors at the time of a student’s identification as an English learner:
(1) time in language instruction educational programs; (2) grade level; (3) age; (4) Native
language proficiency level; and (5) limited or interrupted formal education, if any.

Reasons: The proposed regulations would primarily replace obsolete provisions relating to goals
and progress measures within State accountability systems to reflect changes required by the
ESEA, as amended by the ESSA. In addition, the proposed regulations would clarify
requirements related to goals for academic achievement, particularly for students with the most
significant cognitive disabilities, as well as goals for English learners toward attaining English
language proficiency.

Goals for Academic Achievement and Graduation Rates

Under section 1111(b)(2)(B)(ii), State assessments must provide information to students,
parents, and educators about whether individual students are performing at their grade level.
This determination provides valuable information about whether a student is receiving the
support he or she needs to meet the challenging State academic standards and is on track to
graduate ready to succeed in college and career, and if not, to help identify areas in which the
student would benefit from additional support. This information also helps States and LEAs
identify statewide proficiency gaps when establishing the State’s goals and measurements of
interim progress, as required under section 1111(c)(4)(A)(i)(111). Goals based on grade-level
proficiency would provide consistency across the accountability system, as the statute requires
the Academic Achievement indicator described in section 1111(c)(4)(B)(i)(l) to be based on a
measure of proficiency against the challenging State academic standards. Therefore, the
proposed regulations would clarify that the long-term goals a State establishes must be based on
a measure of grade-level proficiency on the statewide assessments required under section
1111(b)(2) and must be set separately for reading/language arts and mathematics.

Section 1111(b)(1) also requires that all students be held to the same challenging State
academic standards, except for students with the most significant cognitive disabilities who are
assessed based on alternate academic achievement standards, as permitted under section
1111(b)(2)(D)(i). To ensure that all students are treated equitably and expected to meet the
same high standards, and that all schools are held accountable for meeting these requirements,
proposed 8200.13 would clarify that long-term goals must be based on the same academic
achievement standards and definition of “proficiency” for all students, with the exception of
students with the most significant cognitive disabilities who take an alternate assessment
aligned with alternate academic achievement standards.
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Finally, to provide relevant, meaningful information to districts, schools, and the public
about the level of performance and improvement that is expected, proposed §200.13 would
require a State to set long-term goals and measurements of interim progress for graduation rates
that are based on the four-year adjusted cohort graduation rate, as well as the extended-year
adjusted cohort graduation rate if such a rate were used in the State’s Graduation Rate indicator
described in section 1111(c)(4)(B)(iii). Given that the graduation rate could impact whether a
school is identified for support and improvement, and related interventions, it is critical to
require the State to set long-term goals and measurements of interim progress for this measure
in order to establish clear expectations and support all schools in the State in increasing the
percentage of students graduating high school.

Goals for Progress in Achieving English Language Proficiency

Because the requirement for progress in achieving English language proficiency goals
has been added to title I in the ESEA, as amended by the ESSA, we propose to explain and
clarify how States can meet this requirement in proposed §200.13. For English learners to
succeed in meeting the challenging State academic standards, it is critical for these students to
attain proficiency in speaking, listening, reading, and writing in English, as recognized in
section 1111(b)(1)(F), including the ability to successfully make academic progress in
classrooms where the language of instruction is English, as recognized in the definition of
“English learner” in section 8101(20). For these reasons, proposed 8200.13 would clarify that
States’ long-term goals must include both annual progress toward English language proficiency
and actual attainment of English language proficiency for all English learners.

Recent data have highlighted the growing numbers of school-aged English learners,
particularly in States and LEAs with relatively little experience in serving such students
previously. The Census Bureau’s American Community Survey (ACS) data from 2013 show
that California, Florida, Illinois, New York, and Texas enroll 60 percent of the Nation’s English
learners, but the growth rate in the English learner population in other States has exceeded that of
these five. For example, ACS data show that from 2010 to 2013, the English learner population
increased by 21 percent in West Virginia, 13 percent in Hawaii and North Dakota, and 12
percent in lowa. In addition, some States have experienced large increases of certain English
learner subgroups over a short period of time. Alaska, the District of Columbia, New
Hampshire, Oklahoma, South Dakota, lowa, Maine, and Nebraska all experienced more than a
16-percent increase in their immigrant population during the 2010 to 2013 timeframe.

Given the diversity of the English learner population, illustrated in the examples above, a
reasonable timeframe for schools to support one English learner in attaining proficiency in
English may be too rigorous or too lenient an expectation for another English learner. Setting
the same long-term goals and measurements of interim progress for all English learners in the
State may fail to account for these differences in the English learner population and would result
in goals that are inappropriate for some students. Furthermore, the time it takes an English
learner to attain proficiency can be affected by multiple factors, such as age, level of English
proficiency, and educational experiences in a student’s native language.® Thus, proposed

1 See, for example, Collier, V. P. (1995). “Acquiring a second language for school.” Directions in Language & Education, 1(4);
Garcia-Vazquez, E., Vazquez, L. A., Lopez, L. C., & Ward, W. (1997). “Language proficiency and academic success:
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8200.13(c) would require States to consider students’ English language proficiency level in
setting goals and measurements of interim progress and allow the consideration of additional
research-based student factors. The list of student characteristics in proposed §200.13 is based
not only on research but also on input from grantees and experts during administration of the
former title 111 requirement for annual measurable achievement objectives (AMAOQs). The
ESEA, as amended by the NCLB, required that those AMAQOs (which included progress toward
and attainment of English language proficiency) reflect the amount of time an individual child
had been enrolled in a language instruction educational program. Researchers, however, have
found that the other factors outlined in proposed §200.13 are important factors that also should
be included in setting goals for progress or proficiency.?

For these reasons, proposed §200.13(c) would require each State to establish a uniform
procedure for setting long-term goals and measurements of interim progress for English learners
that can be applied consistently and equitably to all English learners and schools with such
students for accountability purposes, and that consider a student’s English language proficiency
level, as well as additional research-based student characteristics at a State’s discretion (i.e.,
time in language instruction educational programs, grade level, age, native language proficiency
level, and limited or interrupted formal education) in determining the most appropriate timeline
and goals for attaining English language proficiency for each English learner, or category of
English learner. Though the State’s procedure must be consistently applied for all English
learners and consider the same student-level characteristics determined by the State, this
approach would allow differentiation of goals for an individual English learner, or for
categories of English learners that share similar characteristics, based on English language
proficiency level, as well as factors such as grade level and educational background, thereby
recognizing the varied needs of the English learner population.

Finally, proposed §200.13 would require a State’s long-term goals to expect each
English learner to attain English language proficiency within a period of time after the student’s
identification as an English learner. This period of time could be informed by existing
academic research on the typical time necessary for English learners to attain English language
proficiency,® and we encourage States to consider the requirement in section 3121(a)(6) of the
ESEA, as amended by the ESSA, that subgrantees receiving title 111 funds report the number
and percentage of “long-term” English learners (i.e., those that do not attain English language
proficiency within five years of initial classification), in order to align the related title I and title

Relationships between proficiency in two languages and achievement among Mexican-American students.” Bilingual Research
Journal, 21(4), 334-347; and Center for Public Education (2007). “Research Review: What research says about preparing
English language learners for academic success,” pp. 6-7.

2 See, for example, Cook, G., Linquanti, R., Chinen, M., & Jung, H. (2012). “National evaluation of Title Il implementation
supplemental report—Exploring approaches to setting English language proficiency performance criteria and monitoring English
learner progress.” U.S. Department of Education, Office of Planning, Evaluation, and Policy Development, Policy and Program
Studies Service, pp. 68-69.

3 See, for example, Hakuta, K., Goto Butler, Y., & Witt, D. (2000). “How long does it take English learners to attain
proficiency?” University of California Linguistic Minority Research Institute Policy Report 2000-1; MacSwan, J., & Pray, L.
(2005). “Learning English bilingually: Age of onset of exposure and rate of acquisition among English language learners in a
bilingual education program.” Bilingual Research Journal, 29(3), 653-678; Motamedi, J.G. (2015). “Time to reclassification:
How long does it take English language learners in the Washington Road Map school districts to develop English proficiency?”
U.S. Department of Education, Institute of Education Sciences; and Slavin, R. E., Madden, N. A., Calderdn, M. E., Chamberlain,
A., & Hennessy, M. (2011). “Reading and language outcomes of a five-year randomized evaluation of transitional bilingual
education.” Educational Evaluation and Policy Analysis, 33 (1), 47-58.
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I11 requirements. The long-term goals established by each State would not change the SEA and
LEA’s obligation to assist individual English learners in overcoming language barriers in a
reasonable period of time. Given these considerations, we are particularly interested in
receiving comments on whether, in setting ambitious long-term goals to achieve English
language proficiency, States would be better able to support English learners if the proposed
regulations include a maximum State-determined timeline, and if so, what the maximum
timeline should be--including any research or data to support the timeline--in order to ensure
that State accountability systems effectively promote progress in attaining English language
proficiency for these students.

Section 200.14 Accountability indicators

Statute: Section 1111(c)(4)(B) of the ESEA, as amended by the ESSA, requires each State to
include, at a minimum, four distinct indicators of student performance, measured for all students
and separately for each subgroup of students, for each school in its statewide accountability
system. Although five types of indicators are described in the statute, only four indicators must
apply to each public school in a State because two of the required indicators apply only to
schools in certain grade spans.

» For all public schools in the State, section 1111(c)(4)(B)(i) requires an indicator of
academic achievement, based on the long-term goals established under section 1111(c)(4)(A),
that measures proficiency on the statewide assessments in reading/language arts and mathematics
required under section 1111(b)(2)(B)(v)(l). At the State’s discretion, this indicator may also
include a measure of student growth on such assessments, for high schools only.

« For elementary and middle schools in the State, section 1111(c)(4)(B)(ii) requires an
indicator that measures either student growth or another valid and reliable statewide academic
indicator that allows for meaningful differentiation in school performance.

« For all high schools in the State, section 1111(c)(4)(B)(iii) requires an indicator, based on
the long-term goals established under section 1111(c)(4)(A), that measures the four-year adjusted
cohort graduation rate, and, at the State’s discretion, the extended-year adjusted cohort
graduation rate.

« For all public schools in the State, section 1111(c)(4)(B)(iv) requires an indicator
measuring progress in achieving English language proficiency, within a State-determined
timeline, for all English learners. This indicator must be measured using the English language
proficiency assessments required under section 1111(b)(2)(G), for all English learners in each of
grades 3 through 8, and in the grade in which English learners are assessed to meet the
requirements of section 1111(b)(2)(B)(v)(l) to assess students once in high school.

« For all public schools in the State, section 1111(c)(4)(B)(v) requires at least one valid,
reliable, and comparable indicator of school quality or student success. Such an indicator may
include measures of student or educator engagement, student access to and completion of
advanced coursework, postsecondary readiness, school climate and safety, or any other measure
a State chooses that meets the requirements of section 1111(c)(4)(B)(v). Section
1111(c)(4)(B)(v)(I)(aa) requires that any school quality or student success indicator chosen by
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the State allow for meaningful differentiation of school performance, and section
1111(c)(4)(B)(v)(I)(bb) requires that the school quality or success indicator(s) be valid, reliable,
comparable, and statewide (except that such indicator(s) may vary for each grade span).

Current Requlations: Various sections of the current title | regulations describe the measures
used in the State accountability systems required by the ESEA, as amended by the NCLB.

Proposed Requlations: Proposed §200.14 would clarify the statutory requirements in the ESSA
for States to include, at a minimum, four distinct indicators for each school that measure
performance for all students and separately for each subgroup of students under proposed
§200.16(a)(2).

Proposed 8200.14(a)(2) would clarify that each State must use the same measures within
each indicator for all schools, except that States may vary the measures within the Academic
Progress indicator and the School Quality or Student Success indicator or indicators by grade
span as would be described in proposed §200.14(c)(2). Proposed §200.14 also would describe
each of the five indicators that are required, at a minimum, as part of a State’s accountability
system under section 1111(c) of the ESEA, as amended by the ESSA.

Academic Achievement Indicator

Proposed §200.14(b)(1) would:

« Require, for all schools, the Academic Achievement indicator to equally measure grade-
level proficiency on the reading/language arts and mathematics assessments required under
section 1111(b)(2)(B)(v)(D);

« Reiterate that the indicator must include the performance of at least 95 percent of all
students and 95 percent of all students in each subgroup consistent with proposed §200.15; and

« Clarify that, for high schools, this indicator may also measure, at the State’s discretion,
student growth based on the reading/language arts and mathematics assessments required under
section 1111(b)(2)(B)(V)(I).

Academic Progress Indicator

Proposed §200.14(b)(2) would require, for all elementary and middle schools, the
Academic Progress indicator to measure either student growth based on the reading/language
arts and mathematics assessments required under section 1111(b)(2)(B)(v)(l), or another
academic measure that meets the requirements of proposed §200.14(c).

Graduation Rate Indicator

Proposed §200.14(b)(3) would:

» Require, for all high schools, the Graduation Rate indicator to measure the four-year
adjusted cohort graduation rate; and
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+ Allow States to also measure the extended-year adjusted cohort graduation rate as part of
the Graduation Rate indicator.

Progress in Achieving English Language Proficiency Indicator

Proposed 8200.14(b)(4) would:

* Require, for all schools, the Progress in Achieving English Language Proficiency indicator
to be based on English learner performance on the English language proficiency assessment
required under section 1111(b)(2)(G) in each of grades 3 through 8 and in the grades for which
English learners are assessed in high school to meet the requirements of section

1111(b)(2)(B)(v)(1);

 Require that the Progress in Achieving English Language Proficiency indicator take into
account a student’s English language proficiency level and, at a State’ discretion, additional
student-level characteristics of English learners in the same manner used by the State under
proposed 8200.13; use objective and valid measures of student progress such as student growth
percentiles (although the indicator may also include a measure of English language
proficiency); and align with the State-determined timeline for attaining English language
proficiency under proposed §200.13.

School Quality or Student Success Indicators

Proposed §200.14(b)(5) would:

* Require, for all schools, the School Quality or Student Success indicator or indicators to
meet the requirements of proposed §8200.14(c); and

« Reiterate the statutory language that the indicator or indicators may differ by each grade
span and may include one or more measures of: (1) student access to and completion of
advanced coursework, (2) postsecondary readiness, (3) school climate and safety, (4) student
engagement, (5) educator engagement, or any other measure that meets the requirements in the
proposed regulations.

Requirements for Indicator Selection

Additionally, under proposed 8200.14(c), a State would be required to ensure that each
measure it selects to include within an indicator:

« Isvalid, reliable, and comparable across all LEAs in the State;

« Is calculated the same for all schools across the State, except that the measure or measures
selected within the indicator of Academic Progress or any indicator of School Quality or
Student Success may vary by grade span;

« Can be disaggregated for each subgroup of students; and

« Includes a different measure than the State uses for any other indicator.
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Under proposed §200.14(d), a State would be required to ensure that each measure it
selects to include as an Academic Progress or School Quality or Student Success indicator is
supported by research finding that performance or progress on such measure is likely to
increase student academic achievement or, for measures used within indicators at the high
school level, graduation rates. Finally, under proposed §200.14(e), a State would be required to
ensure that each measure it selects to include as an Academic Progress or School Quality or
Student Success indicator aids in the meaningful differentiation among schools under proposed
8200.18 by demonstrating varied results across all schools.

Reasons: Given the new statutory requirements in the ESEA, as amended by the ESSA, and the
increased role for States to establish systems of annual meaningful differentiation, we propose
to revise the current regulations to reflect the new requirements and clarify how States may
establish and measure each indicator in order to ensure these indicators thoughtfully inform
annual meaningful differentiation of schools (described further in proposed 8200.18).

Although the statute provides a brief description of each indicator, States will need
additional guidance as they consider how to design and implement school accountability systems
that will meet their intended purpose of improving student academic achievement and school
success. Because the indicators are used to identify schools for comprehensive and targeted
support and improvement, including interventions to support improved student outcomes in these
schools, it is essential to ensure that the requirements for each indicator are clear so that
differentiation and identification of schools is unbiased, accurate, and consistent across the State.

Proposed §200.14(a) would reinforce and clarify the statutory requirement that all
indicators must measure performance for all students and separately for each subgroup of
students, and that the State must use the same measures within each indicator for all schools,
except for the Academic Progress indicator and the indicator(s) of School Quality or Student
Success, which may use different measures among elementary, middle, and high schools. These
proposed requirements would ensure that indicators include all students similarly across the
State, including historically underserved populations, so that all students are held to the same
high expectations. Further, these proposed requirements would ensure the indicators remain
comparable across the State in order to promote fairness and validity, as schools will be held
accountable on the basis of their students’ performance on each indicator.

While the proposed regulations would require all States to include all of the required
indicators, disaggregated by each subgroup, for annual meaningful differentiation of schools in
the 2017-2018 school year, including the new indicators under the ESSA (i.e., Academic
Progress, Progress in Achieving English Language Proficiency, and School Quality or Student
Success indicators), we recognize that some States may want to update their accountability
systems as new data become available. Accordingly, the proposed regulations would not
preclude States from adding measures to their accountability systems over time that they
currently do not collect or are unable to calculate, or from replacing measures over time, if
particular measures of interest are not ready for the 2017-2018 school year, or if the State would
like to gather additional input prior to including these measures in the accountability system for
purposes of differentiation and identification of schools.

Academic Achievement Indicator
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Under section 1111(b)(2)(B)(ii) of the ESEA, as amended by the ESSA, State
assessments must provide information about whether individual students are performing at their
grade level. This provides valuable information to students, parents, educators, and the public
about whether all students are receiving the support they need to meet the challenging State
academic standards and are on track to graduate college- and career-ready. It also ensures that
students needing extra support to meet the challenging State academic standards can be
identified--especially as school performance on the Academic Achievement indicator would be a
substantial part of annual meaningful differentiation of schools under proposed §200.18 and
identification of low-performing schools, including those with low-performing subgroups, for
improvement under proposed 8200.19. Accordingly, it is important to clarify that the measure of
proficiency on those assessments included in the Academic Achievement indicator must reflect
this grade-level determination, and that reading/language arts and mathematics must be equally
considered within the indicator.

Progress in Achieving English Language Proficiency Indicator

In order for English learners to succeed in meeting the challenging State academic
standards, it is critical for them to attain proficiency in speaking, listening, reading, and writing
in English, as recognized in section 1111(b)(1)(F), including academic English proficiency (i.e.,
the ability to successfully achieve in classrooms where the language of instruction is English) as
recognized in research and in the definition of “English learner” in section 8101(20).* For these
reasons, proposed §200.13 would clarify that States’ long-term goals should include both
attainment of English language proficiency and annual progress toward English language
proficiency for all English learners.

Similarly, proposed §200.14(b)(4) would clarify how a State measures progress in
achieving English language proficiency for all English learners for annual meaningful
differentiation. The proposed regulation would provide States flexibility to develop a specific
measure for this purpose, while ensuring that States use objective, valid, and consistent measures
of student progress. Critically, the proposed regulations would require an objective and valid
measure that English learners are attaining, or are on track to attain, English language
proficiency in a reasonable time period, consistent with the State-determined timeline in
proposed 8200.13. As the Progress in Achieving English Language Proficiency indicator would
receive substantial weight in annual meaningful differentiation under proposed §200.18 and
could affect which schools are identified for support, it is important for States to design this
indicator in ways that are valid and reliable and provide an accurate determination of English
learners’ progress toward achieving proficiency in English. Finally, the indicator chosen by the
State must include a student’s English language proficiency level, as well as additional student
characteristics that are used, at a State’s discretion, in the English learner-specific long-term
goals and measurements of interim progress, for the reasons discussed previously in proposed
200.13(c) and to provide consistency across the components of State accountability systems.

4 See, for example, Halle, T., Hair, E., Wandner, L., McNamara, M., and Chien, N. (2012). “Predictors and outcomes of early
versus later English language proficiency among English language learners.” Early Childhood Research Quarterly Volume 27,
Issue 1; and Graham, J. (1987). “English language proficiency and the prediction of academic success.” TESOL Quarterly, Vol.
21, No. 3, pp. 505-521.
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Requirements for Indicator Selection

Proposed 8200.14(c) would reiterate that all indicators included in the accountability
system must be valid, reliable, and comparable across all LEASs in the State, and that each
included measure must be calculated in the same way for all schools. It would also prevent a
State from using the same indicators more than once. For example, a State must choose a
different indicator to measure school quality or student success than it uses to measure academic
achievement.

Proposed 8200.14(e) would require that the Academic Progress and School Quality or
Student Success indicator produce varied results across all schools in order to support the
statutory requirements for meaningful differentiation and long-term student success. These
proposed requirements are designed to ensure that the indicators provide meaningful information
about a school’s performance, enhancing the information provided by other indicators and
improving the ability of the system to differentiate between schools. In this way, the Academic
Progress and School Quality or Student Success indicators can provide a more holistic picture of
a school’s performance and, when selected thoughtfully, support a State in meeting the statutory
requirement that these indicators allow for “meaningful differentiation.” The proposed
parameters would help improve the validity of annual meaningful differentiation and support
States’ identification of schools most in need of support and improvement. If a State chose an
indicator that led to consistent results across schools--such as average daily attendance, which is
often quite high even in the lowest-performing schools--it would not allow states to meaningfully
differentiate between schools for the purposes of identifying schools in need of comprehensive
and targeted support and improvement.

Finally, proposed §200.14(d) would ensure that a State selects indicators of Academic
Progress and School Quality or Student Success that are supported by research showing that
performance or progress on such measures is positively related to student achievement or, in the
case of measures used within indicators at the high school level, graduation rates. For example,
a State might include at least one of the following School Quality or Student Success indicators
that examine, for all students and disaggregated for each subgroup of students:

* “Student access to and completion of advanced coursework” through a measure of
advanced mathematics course-taking (e.g., the percentage of middle school students enrolled in
algebra, or of high school students enrolled in calculus);

« “Postsecondary readiness” through a measure of college enrollment following high school
graduation or the rate of non-remedial postsecondary courses taken;

« “School climate and safety” through a robust, valid student survey that measures multiple
domains (e.g., student engagement, safety, and school environment); or

* “Student engagement” through a measure of chronic absenteeism based on the number of
students that miss a significant portion (e.g., 15 or more school days or 10 percent or more of
total school days) of the school year.

Further, since measures of “postsecondary readiness” may not be available as an
indicator in elementary schools, a State could consider using an analogous measure in its
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accountability system, such as “kindergarten readiness” or another measure that would capture
important outcomes or learning experiences in the early grades.

These requirements would support the purpose of title I--to “provide all children
significant opportunity to receive a fair, equitable, and high-quality education and to close
educational achievement gaps”--by requiring States to use measures that are likely to close
achievement gaps and are related to improvements in critical student outcomes. It would also
create consistency across components of the accountability system described in proposed
8200.12; the Academic Progress and School Quality or Student Success indicators would both
provide additional information to help a State differentiate between, and identify, schools in a
valid and reliable way, and also be relevant to its other indicators and support the State’s efforts
to attain its long-term goals.

Section 200.15 Participation in assessments and annual measurement of achievement

Statute: Section 1111(c)(4)(E) of the ESEA, as amended by the ESSA, requires each State, for
the purpose of school accountability determinations, to measure the achievement of not less than
95 percent of all students, and 95 percent of all students in each subgroup of students, who are
enrolled in public schools on the annual statewide assessments in reading/language arts and
mathematics required by section 1111(b)(2)(B)(v)(l). The statute further ensures that this
requirement is taken into account when determining proficiency on the Academic Achievement
indicator by specifying that the denominator used for such calculations must include at least 95
percent of all students and 95 percent of students in each subgroup enrolled in the school. Each
State also must provide a clear and understandable explanation of how the participation rate
requirement will be factored into its accountability system.

Current Requlations: Section 200.20(c)(1) of the current regulations specifies that, for an LEA
or school to make AYP, not less than 95 percent of all students and 95 percent of the students in
each subgroup who are enrolled in the LEA or school must take the statewide academic
assessments. Title I schools that fail to make AYP due to the participation rate requirement can
be identified as schools in improvement. Section 200.20(c)(2) of the current regulations further
states that this 95 percent participation requirement does not authorize a State, LEA, or school to
systematically exclude five percent of students from the assessment requirements of the ESEA.
The regulations also allow a school to count students with the most significant cognitive
disabilities who take an assessment based on alternate academic achievement standards as
participants, and to count recently arrived English learners (defined in §200.6(b)(4)(iv) of the
current regulations as an English learner “who has attended schools in the United States for less
than twelve months”) who take the English language proficiency assessment or the
reading/language arts assessment as participants on the State’s reading/language arts assessment
(even if they do not actually take the State’s reading/language arts assessment). Section
200.20(d)(2) further allows States to average participation rate data from up to three school years
in making a determination of whether the school, LEA, or State assessed 95 percent of all
students and students in each subgroup.

Proposed Requlations: Proposed §200.15 would replace current §200.15 with regulations that
update and clarify assessment participation rate requirements to reflect new statutory
requirements, while retaining elements of current 8200.20 that are consistent with the ESEA, as
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amended by the ESSA. Proposed §200.15(a) would incorporate the ESSA requirement that
States annually measure the achievement of at least 95 percent of all students, and 95 percent of
all students in each subgroup of students under proposed 8200.16(a)(2), who are enrolled in each
public school. Participation rates would be calculated separately on the assessments in
reading/language arts and mathematics required under section 1111(b)(2)(B)(v)(l). Proposed
8200.15(b)(1) would incorporate the statutory requirements related to the denominator that must
be used for calculating the Academic Achievement indicator under proposed §200.14 for
purposes of annual meaningful differentiation of schools, while proposed §200.15(b)(2) would
establish minimum requirements for factoring the participation rate requirement for all students
and each subgroup of students into the State accountability system. Specifically, the State would
be required to take one of the following actions for a school that misses the 95 percent
participation requirement for all students or one or more student subgroups: (1) assign a lower
summative rating to the school, described in proposed §200.18; (2) assign the lowest
performance level on the State’s Academic Achievement indicator, described in proposed
88200.14 and 200.18; (3) identify the school for targeted support and improvement under
proposed 8200.19(b)(1); or (4) another equally rigorous State-determined action, as described in
its State plan, that will result in a similar outcome for the school in the system of annual
meaningful differentiation under proposed §200.18 and will lead to improvements in the school’s
assessment participation rate so that it meets the 95 percent participation requirement. Proposed
8200.15(c)(1) would