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MEMORANDUM
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SUBJECT : Proceduresfor Statesto Follow in order toreceive a Grant Award under

Part B of the Individuals with Disabilities Education Act (IDEA), for
Federal fiscal year 1998

The purpose of this memorandum is to inform States of the procedures they are to follow in order to
receive grant awards under sections 611 and 619 of the Individuals with Disabilities Education Act
(IDEA) for Federal Fiscal Year (FFY) 1998 (i.e., the grant period beginning July 1, 1998). To assist
States in completing those procedures, this memorandum also summarizes the relevant changesin Part B
of the IDEA, as set forth in the IDEA Amendments of 1997, Pub. L. No. 105-17, June 4, 1997, that affect
State implementation for the 1998-99 school year.

l. Procedures Statesare to Follow in Order to Receive a Part B Grant Award for Federal
Fiscal Year 1998

| am addressing this memorandum to you, as the chief executive officer of the State educational
agency (SEA) because, in the past, the SEA was responsible for applying for Part B funds by
submitting a Part B State plan. The IDEA Amendments of 1997, however, do not require SEAsto
submit a State plan. Instead, each State must "demonstrate to the satisfaction of the Secretary that the
State hasin effect policies and procedures to ensure that it meets each of the conditions [set forthin
section 612(a) of the Act]." Because the IDEA Amendments of 1997 were signed into law on June 4,
1997, less than a month before the date on which FFY 1997 grant awards under sections 611 and 619
became available, the Department permitted States to demonstrate eligibility for the FFY 1997 grant
awards by submitting a signed assurance. Similarly, because final regulations under the IDEA
Amendments of 1997 have not yet been published’, and States may be waiting to finalize changes to their
statutes, regulations, policies, and procedures until the regulations are final, the Department will afford
States the option of either (1) ensuring that the required policies and procedures are on file with the

1 Stateswill be required to operate in accordance with the final regulations, once those final

regul ations become effective. The Department anticipates that the final regulations will be published in
late spring, 1998, and that they will become effective in midsummer, 1998.
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Department, as discussed below; or (2) submitting an assurance. Accordingly, in order to
demonstrate eligibility for the grant period from July 1, 1998 through June 30, 1999, States may follow
one of two procedures:

(D] Ensure that the State has on file with the Secretary policies and procedures, including relevant
statutes and regulations, that demonstrate that the State meets all of the eligibility requirements of
section 612(a) of the IDEA. A State may satisfy this option by submitting revisions or changesto
the State Plan that is currently on file with the Department to ensure that they meet all of the
eligibility requirements of section 612(a), as amended by the IDEA Amendments of 1997. OSEP
will find that a State has established €ligibility for Part B funds for FFY 1998 if the policies and
procedures on file with the Department, including any revisions or changes submitted by the
State, are consistent with the State eligibility requirements as set forth in the statute. However,
the final Part B regulations, when published, may require the State to make further changesin its
policies and procedures, including relevant State statutes and regulations, to establish eligibility
for subsequent years.

()] Submit an assurance (a copy of which is attached) that provides that:

€) throughout the period of the FFY 1998 grant award, the State will comply with al of the
requirements of Parts A and B of the IDEA, as amended by the IDEA Amendments of
1997, including, (1) al of the policies and procedures that were approved as part of the
State’'s most recent prior year State plan under Part B of the IDEA that are not
inconsistent with the IDEA as amended by the IDEA Amendments of 1997; and (2) all of
the eligibility requirements of Section 612 of the Act, as amended; and

(b) no later than July 1, 1999, the State will revise its statutes, regulations, policies, and
procedures to make them fully consistent with the IDEA as amended by the IDEA
Amendments of 1997 and that it will provide the Secretary copies of the statutes,
regulations, policies and proceduresit has in effect to ensure that it meets each of the
eligibility requirementsin section 612(a) of the IDEA (a copy of the proposed assurance
statement is attached).

States should note that in order to establish eligibility for grants under sections 611 and 619 of
IDEA for FFY 1999 and subsequent years, States will be required to have on file with the
Department policies and procedures, including relevant statutes and regulations, that meet the
State eligibility requirements in section 612(a) of the IDEA and in the final regulations.

Y our State should carefully consider who has the authority to provide this assurance in light of
the changes to the IDEA and your own State's law. Asin the past, the SEA will continue to have
primary authority and responsibility for ensuring that educational programs for children with
disabilitiesin the State meet the educational standards of the State, including the requirements of
Part B (see section 612(a)(11)(A)). There are, however, some new provisionsin the Act that,
depending upon State law, may not be under the authority of the SEA. (See, for example, section
612(a)(11)(C), (12)(A) and (B), and (19) (described below).)

In addition to ensuring that the State has on file with the Secretary policies and procedures demonstrating
that the State meets al of the eligibility requirements of section 612(a) of the IDEA or submitting the
signed assurance statement, States must also submit the completed ED Form 80-0013. We have attached



OSEP-98-3 PAGE 3

acopy of ED Form 80-0013 that the State may use if it has not already submitted a signed copy of the
Form for Federal Fiscal Year 1998.

In addition, section 611(f)(5) of the IDEA Amendments of 1997 requires that, beginning with funds
appropriated for fiscal year 1998, States must annually, in order to receive a Part B grant, submit to OSEP
adescription of:

(A) how amounts retained under section 611(f)(1) will be used to meet the requirements of Part B;

(B) how those amounts will be allocated among the activities described in section 611 (f)(2) and (3)
to meet State priorities based on input from local educational agencies,; and

© the percentage of those amounts, if any, that will be distributed to local educational agencies by
formula.

Consistent with 34 CFR 8§76.703(a)(1), the Department has established May 1, 1998 as the submission
date for all documents necessary to demonstrate eligibility for FFY 1998 grant awards under sections 611
and 619 of IDEA._Preaward costs will only be provided consistent with the provisions of 34 CFR
§76.703(a copy of which is attached to this memorandum).

Please let me know if my staff or | may assist you in implementing the requirements of the IDEA and
demonstrating eligibility for FFY 1998 grants under sections 611 and 619 of the IDEA.

1. Summary of Substantive Changesto the IDEA by the IDEA Amendments of 1997 that are
relevant to State | mplementation of Part B for July 1, 1998 through June 30, 1999

Section 602--Definitions

The definitions in section 602 have been alphabetized and renumbered accordingly. With the exception
of the changes noted below, however, the definitions have remained substantively unchanged.

SECTION 602(3)--CHILD WITH A DISABILITY This definition has been retained with two
changes:

(1) The definition now states at 602(3)(A)(i) that the term "emotional disturbance" replaces "serious
emotional disturbance" in the remainder of the Act; and

(2) section 602(3)(B) permits States, at the discretion of the State and théoLiHéntify, as
children with disabilities, children aged three through mihe are experiencing developmental
delays and need special education and related services.

SECTION 602(4)--EDUCATIONAL SERVICE AGENCY This term and definition replace the term
"intermediate educational unit."

SECTION 602(15)--LEA This definition has been revised to make it consistent with the definition in
the Improving America's Schools Act.
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SECTION 602(19)--PARENT A provision has been added to state that the term "parent” includes a
legal guardian and a surrogate parent.

SECTION 602(22)--RELATED SERVICES This definition has been retained with one change--it has
been revised to specifically include orientation and mobility services.

SECTION 602(28)--SEA This definition has been revised to make it consistent with the definition in the
Improving America’s Schools Act.

SECTION 602(30)--TRANSITION SERVICES This definition has been retained with one change--it
has been revised to provide that the term means, "a coordinated set of activities for a student with a
disahility that includes instruction, related services, community experiences, the development of
employment and other post-school adult living objectives, and, when appropriate, acquisition of daily
living skills and functional vocational evaluation, as required by section 602(a)(30)(C) of the Act."
(Emphasis added.)

Section 611--Formula, State Use of Funds

The changes to Section 611 take effect for funds appropriated for FFY 1998. Each State may choose
whether to calculate the child count under section 611(d)(2) as of the last Friday in October or as of
December 1 of the fiscal year for which the funds are appropriated. In addition, for funds appropriated
for FFY 1998 and subsequent years, the following changes to section 611 apply to funds awarded under
that section:

SECTION 611(f)(1)--STATE-LEVEL ACTIVITIES--GENERAL For each fiscal year, a State may
retain, for administration and other State-level activitiesin accordance with section 611(f)(2) and (3), not
more than the amount (which will be determined by the Secretary and reported to the SEA), that is 25
percent of the amount the State received under this section for fiscal year 1997, cumulatively adjusted by
the Secretary for each succeeding fiscal year by the lesser of--(i) the percentage increase, if any, from the
preceding fiscal year in the State’s allocation under section 611; or (ii) the rate of inflation, as measured
by the percentage increase, if any, from the preceding fiscal year in the Consumer Price Index For All
Urban Consumers, published by the Bureau of Labor Statistics of the Department of Labor. A State may
use fundsit retains under section 611(f)(1)(A) without regard to the prohibition on commingling of funds
in section 612(a)(18)(B) and the prohibition on supplanting other funds in section 612(a)(18)(C).

SECTION 611(f)(2)--STATE-LEVEL ACTIVITIES-STATE ADMINISTRATION Section
611(f)(2)(A) providesthat, for the purpose of administering Part B, including section 619 (including the
coordination of activities under Part B with, and providing technical assistance to, other programs that
provide services to children with disabilities):

) each State may use not more than twenty percent of the maximum amount it may retain under
section 611(f)(1)(A) for any fiscal year or $500,000 (adjusted by the cumulative rate of inflation
since fiscal year 1998, as measured by the percentage increase, if any, in the Consumer Price
Index For All Urban Consumers, published by the Bureau of Labor Statistics of the Department
of Labor), whichever is greater; and

(i) each outlying area may use up to five percent of the amount it receives under section 611 for any
fiscal year or $35,000, whichever is greater.
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Section 611(f)(2)(B) further provides that funds described in section 611(f)(2)(A) may also be used for
the administration of Part C, if the SEA isthe lead agency for the State under Part C.

SECTION 611(f)(3)--OTHER STATE-LEVEL ACTIVITIES Each State shall use any fundsit retains
under section 611(f)(1) and does not use for administration under section 611(f)(2) for any of the
following:

(A) Support and direct services, including technical assistance and personnel development and
training.

(B) Administrative costs of monitoring and complaint investigation, but only to the extent that those
costs exceed the costs incurred for those activities during fiscal year 1985.

(© To establish and implement the mediation process required by section 615(€), including
providing for the costs of mediators and support personnel.

(D) To assist local educational agencies in meeting personnel shortages.
(E) To develop a State Improvement Plan under subpart 1 of Part D.

(3] Activities at the State and local levels to meet the performance goals established by the State
under section 612(a)(16) and to support implementation of the State Improvement Plan under
subpart 1 of Part D if the State receives funds under that subpart.

(G) To supplement other amounts used to develop and implement a Statewide coordinated services
system designed to improve results for children and families, including children with disabilities
and their families, but not to exceed one percent of the amount received by the State under this
section. This system shall be coordinated with and, to the extent appropriate, build on the system
of coordinated services developed by the State under Part C of this Act.

(H) For subgrants to local educational agencies for the purposes described in section 611(f)(4)(A).

SECTION 611(f)(4)--SUBGRANTS TO LOCAL EDUCATIONAL AGENCIESFOR
CAPACITY-BUILDING AND IMPROVEMENT Section 611(f)(4)(A) provides that in any fiscal year
in which the percentage increase in the State’s allocation under section 611 exceeds the rate of inflation
(as measured by the percentage increase, if any, from the preceding fiscal year in the Consumer Price
Index For All Urban Consumers, published by the Bureau of Labor Statistics of the Department of

Labor), each State shall reserve, from its allocation under section 611, the amount described in section
611(f)(4)(B) to make subgrants to local educational agencies, unless that amount is less than $100,000, to
assist them in providing direct services and in making systemic change to improve results for children
with disabilities through one or more of the following:

0] Direct services, including alternative programming for children who have been expelled from
school, and services for children in correctional facilities, children enrolled in State-operated or
State-supported schools, and children in charter schools.

(i) Addressing needs or carrying out improvement strategies identified in the State's |mprovement
Plan under subpart 1 of Part D.
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(iii)  Adopting promising practices, materials, and technology, based on knowledge derived from
education research and other sources.

(iv) Establishing, expanding, or implementing interagency agreements and arrangements between
local educational agencies and other agencies or organizations concerning the provision of
servicesto children with disabilities and their families.

(v) Increasing cooperative problem-solving between parents and school personnel and promoting the
use of aternative dispute resolution.

Section 611(f)(4)(B) further provides that for each fiscal year, the amount referred to in section 611
O DA is:

0) the maximum amount the State was allowed to retain under section 611(f)(1)(A) for the prior
fiscal year, or for fiscal year 1998, 25 percent of the State’s allocation for fiscal year 1997 under
section 611; multiplied by

(i) the difference between the percentage increase in the State’s allocation under section 611 and the
rate of inflation, as measured by the percentage increase, if any, from the preceding fiscal year in
the Consumer Price Index For All Urban Consumers, published by the Bureau of Labor Statistics
of the Department of Labor.

SECTION 611(f)(5)--REPORT ON USE OF FUNDS As part of the information required to be
submitted to the Secretary under section 612, each State must annually describe:

(A) how amounts retained under section 611(f)(1) will be used to meet the requirements of Part B;

(B) how those amounts will be allocated among the activities described in section 611 (f)(2) and (3)
to meet State priorities based on input from local educational agencies; and

(© the percentage of those amounts, if any, that will be distributed to local educational agencies by
formula.

SECTION 611(g)(1)--SUBGRANTSTO LOCAL EDUCATIONAL AGENCIES-SUBGRANTS
REQUIRED Each State that receives a grant under section 611 for any fiscal year must distribute any
fundsit does not retain under section 611(f) (at least 75 percent of the grant funds) to local educational
agenciesin the State that have established their digibility under section 613, and to State agencies that
received funds under section 614A (@) of this Act for fiscal year 1997, asthen in effect, and have
established their eigibility under section 613, for use in accordance with Part B.

SECTION 611(g)(2)(A)--SUBGRANTSTO LOCAL EDUCATIONAL AGENCIES--
ALLOCATIONSTO LOCAL EDUCATIONAL AGENCIES-INTERIM PROCEDURE For each
fiscal year for which funds are allocated to States under section 611(d)(2), each State must alocate funds
under section 611(g)(1) in accordance with section 611(d), of this Act, asin effect prior to the enactment
of the IDEA Amendments of 1997.

SECTION 611(g)(2)(B)--SUBGRANTSTO LOCAL EDUCATIONAL AGENCIES--
ALLOCATIONSTO LOCAL EDUCATIONAL AGENCIES-PERMANENT PROCEDURE For
each fiscal year for which funds are alocated to States under section 611(e) (i.e., beginning with the first
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fiscal year for which the amount appropriated under section 611(j) exceeds $4,924,672,200), each State
must allocate funds under section 611(g)(1) as follows:

) BASE PAYMENTS--The State must first award each agency described in section 611(g)(1) the
amount that agency would have received under section 611 for the base year, as defined in
section 611(e)(2)(A), if the State had distributed 75 percent of its grant for that year under section
611(d), asthen in effect.

(i) ALLOCATION OF REMAINING FUNDS--After making allocations under section
611(9)(2)(B)(i), the State must--

0 allocate 85 percent of any remaining funds to those agencies on the basis of the relative
numbers of children enrolled in public and private elementary and secondary schools
within the agency’s jurisdiction; and

(1) allocate 15 percent of those remaining funds to those agencies in accordance with their
relative numbers of children living in poverty, as determined by the SEA.

SECTION 611(g)(3)--SUBGRANTSTO LOCAL EDUCATIONAL AGENCIES-FORMER
CHAPTER 1 STATE AGENCIES Section 611(g)(3)(A) requires that, to the extent necessary, the
State--

0) shall use funds that are available under section 611(f)(1)(A) to ensure that each State agency that
received fiscal year 1994 funds under subpart 2 of part D of chapter 1 of title| of the Elementary
and Secondary Education Act of 1965 receives, from the combination of funds under section
611(f)(1)(A) and funds provided under section 611(g)(1), an amount equal to--(1) the number of
children with disabilities, aged 6 through 21, to whom the agency was providing special
education and related services on December 1 of the fiscal year for which the funds were
appropriated, subject to the limitation in section 611(g)(3)(B); multiplied by (11) the per-child
amount provided under subpart 2 of part D of chapter 1 of title | of the Elementary and Secondary
Education Act of 1965 for fiscal year 1994; and

(i) may use those funds to ensure that each LEA that received fiscal year 1994 funds under subpart 2
of part D of chapter 1 of title | of the Elementary and Secondary Education Act of 1965 for
children who had transferred from a State-operated or State-supported school or program assisted
under that subpart receives, from the combination of funds available under section 611(f)(1)(A)
and funds provided under section 611(g)(1), an amount for each such child, aged 3 through 21 to
whom the agency was providing specia education and related services on December 1 of the
fiscal year for which the funds were appropriated, equal to the per-child amount the agency
received under that subpart for fiscal year 1994.

Section 611(g)(3)(B) further requires that the number of children counted under section 611(g)(3)(A)(i)(1)
shall not exceed the number of children aged 3 through 21 for whom the agency received fiscal year 1994
funds under subpart 2 of part D of chapter 1 of title | of the Elementary and Secondary Education Act of
1965.

SECTION 611(g)(4)--SUBGRANTSTO LOCAL EDUCATIONAL AGENCIES-
REALLOCATION OF FUNDS If an SEA determinesthat an LEA is adequately providing afree
appropriate public education to all children with disabilities residing in the area served by that agency
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with State and local funds, the SEA may reallocate any portion of the funds under Part B that are not
needed by that local agency to provide a free appropriate public education to other local educational
agencies in the State that are not adequately providing special education and related servicesto all
children with disabilities residing in the areas they serve.

Section 612--State Eligibility

Section 612 combines and reorganizes the State eligibility and State plan requirements previoudy set
forth in sections 612 and 613 of prior law, and makes the following substantive changes to those
reguirements.

SECTION 612(a)--ELIGIBILITY Section 612(a) provides that a State is eligible for assistance under
Part B for afiscal year if the State demonstrates to the satisfaction of the Secretary that the State hasin
effect policies and procedures to ensure that it meets each of the conditions set forth in section 612(a). As
set forth in greater detail in the discussion of section 612(c) below, States are no longer required to
periodically resubmit documentation in order to establish their continuing eligibility to receive funds
under Part B.

SECTION 612(a)(1)--FREE APPROPRIATE PUBLIC EDUCATION The digibility requirements
regarding the provision of afree appropriate public education have been retained, with two changes:

@ The Act now makes explicit, at section 612(a)(1)(A), that the requirement that States make afree
appropriate public education available to all eligible children with disabilities includes children
with disabilities who have been suspended or expelled from school; and

2 The Act has been amended at section 612(a)(2)(B) to provide that unless required by State law,
States are not required to provide special education and related services under Part B to youth
with disabilities, aged 18 through 21, who, in the educational placement prior to their
incarceration in an adult correctional facility: (@) were not actually identified as being a child
with adisability under section 602(3) of the Act; or (b) did not have an Individualized Education
Program under Part B.

SECTION 612(a)(2)--FULL EDUCATIONAL OPPORTUNITY GOAL The€ligibility requirement
that each State establish agoal of providing full educational opportunity to al children with disabilities
and a detailed timetable for accomplishing that goal has been retained, but the requirement in prior law
that each State also establish ... adescription of the kind and number of facilities, personnel, and services
necessary throughout the State to meet such agoa™ has been deleted.

SECTION 612(a)(3)--CHILD FIND Thiseligibility requirement has been retained, with three changes:

(D] it adds a specific statement that the State’s child find responsibility includes children with
disabilities attending private schools;

2 it eliminates the requirement that the State devel op and implement a practical method to
determine which children with disabilities are not currently receiving needed special education
and related services; and

3 it adds a "construction clause” to make clear that the Act does not require States to ensure that
children with disabilities be classified by their disability, so long as each child who has a
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disability listed in section 602 and who, by reason of that disability, needs special education and
related services, isregarded as a child with adisability under Part B.

SECTION 612(a)(4)--INDIVIDUALIZED EDUCATION PROGRAM (IEP) TheIDEA, as amended,
retains the prior law requirement that public agencies develop, review and revise an |EP for each child
with adisability. Significant changesin Part B requirements for the development and content of 1EPs
take effect July 1, 1998.

SECTION 612(a)(5)--LEAST RESTRICTIVE ENVIRONMENT The IDEA, as amended, retains the
prior law provisions concerning placement in the least restrictive environment. The IDEA Amendments
of 1997 adds a new provision requiring that:

(D] if a State distributes State aid on the basis of the type of setting in which children are placed, that
funding formula does not result in placements that violate the least restrictive environment
regquirement; and

2 if a State does not have policies and procedures to insure compliance with this funding formula
requirement, it provides an assurance that it will revise the funding formula as soon as feasible to
ensure that the funding mechanism does not result in placements that violate the least restrictive
environment reguirement.

SECTION 612(a)(6)--PROCEDURAL SAFEGUARDS The section retains the prior law eligibility
regquirement that children with disabilities and their parents be afforded the procedural safeguards
required by section 615, and the prior law provision regarding nondiscriminatory selection and
administration of testing and evaluation materials, administration in the child’s native language, and no
single procedure as the sole criterion for determining an appropriate educational program for a child.
Changes to the specific procedural safeguard requirements are addressed in the subsequent section of this
memorandum concerning section 615.

SECTION 612(a)(7)--EVALUATION This section incorporates as an eligibility requirement in the

statute the existing regulatory provision, at 34 CFR 8300.133, requiring that the State establish

procedures to ensure that requirements regarding evaluations are met. Part B's specific requirements
concerning evaluations are addressed in the subsequent section of this memorandum concerning section
614.

SECTION 612(a)(8)--CONFIDENTIALITY This section retains the prior law requirement that the

State have policies and procedures to ensure the confidentiality of any personally identifiable information
collected, used, or maintained under Part B. Part B's specific requirements concerning confidentiality are
unchanged, and, as in prior law, are addressed in Section 617.

SECTION 612(a)(9)--TRANSITION FROM PART C TO PRESCHOOL PROGRAMS This section

retains the prior law requirement that the State have policies and procedures to ensure a smooth transition
from the Early Intervention Program (Part H, to become "Part C"). This section adds language to make
clear that these transitions must also be "effective,” and adds a requirement that LEAs participate in
transition planning conferences arranged by the lead agency under section 637(a)(8).

SECTION 612(a)(10)--CHILDREN IN PRIVATE SCHOOL S
Section 612(a)(10)(A) retains the requirement, previously at section 613(a)(4)(A), that, to the extent
consistent with the number and location of children with disabilities in the State who are enrolled by their
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parents in private elementary and secondary schools, provision is made for the participation of those
children in the program assisted or carried out under Part B by providing for such children special
education and related services, unless the Secretary has arranged for services to children with disabilities
who are enrolled by their parentsin private elementary and secondary schools. This provision has been
clarified with the addition of language explaining that:

Q) Amounts expended for the provision of those services by an LEA are equal to a proportionate
amount of Federal funds made available under Part B; and

2 Such services may be provided to children with disabilities on the premises of private, including
parochial, schools, to the extent consistent with law.

In addition, a provision has been added that states that the requirements of section 612(a)(3) relating to
child find apply with respect to children with disabilities in the State who are enrolled in private,
including parochial, elementary and secondary schools.

Section 612(a)(10)(B) retains the requirements, at section 613(a)(4)(B) in prior law, that apply when the
State or appropriate LEA places children with disabilitiesin, or refers them to, private schools and
facilities as the means of carrying out the requirements of Part B or any other applicable law requiring the
provision of special education and related servicesto all children with disabilities within the State.

Section 612(a)(10)(C) consists of the following new provisions regarding public agencies responsibilities
to children whose parents enroll them in private schools or facilities:

(D] Subject to section 612(a)(10)(A), Part B does not require an LEA to pay for the cost of education,
including special education and related services, of achild with a disability at a private school or
facility if that agency made a free appropriate public education available to the child and the
parents elected to place the child in such private school or facility [612(a)(10)(C)(i)].

()] If the parents of a child with adisability, who previously received special education and related
services under the authority of a public agency, enroll the child in a private elementary or
secondary school without the consent of or referral by the public agency, a court or a hearing
officer may require the agency to reimburse the parents for the cost of that enrollment if the court
or hearing officer finds that the agency had not made a free appropriate public education available
to the child in atimely manner prior to that enrollment [612(a)(10)(C)(ii)].

(©)] The cost of reimbursement described in 612(a)(10)(C)(ii) may be reduced or denied--(1) if--(aa) at
the most recent |EP meeting that the parents attended prior to removal of the child from the
public schoal, the parents did not inform the | EP team that they were rejecting the placement
proposed by the public agency to provide a free appropriate public education to their child,
including stating their concerns and their intent to enroll their child in a private school at public
expense; or (bb) 10 business days (including any holidays that occur on a business day) prior to
the removal of the child from the public school, the parents did not give written notice to the
public agency of the information described in 612(a)(10)(C)(ii)(I)(aa); (1) if, prior to the parents
removal of the child from the public schooal, the public agency informed the parents, through the
notice regquirements described in section 615(b)(7), of its intent to evaluate the child (including a
statement of the purpose of the evaluation that was appropriate and reasonable), but the parents
did not make the child available for such evaluation; or (I11) upon ajudicial finding of
unreasonableness with respect to actions taken by the parents [612(a)(10)(C)(iii)].
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@ Notwithstanding the notice requirement in section 612(a)(10)(C)(iii)(1), the cost of
reimbursement may not be reduced or denied for failure to provide such noticeif--(1) the parent
isilliterate and cannot write in English; (2) compliance with clause (iii)(l) would likely result in
physical or serious emotional harm to the child; (3) the school prevented the parent from
providing such natice; or (4) the parents had not received notice, pursuant to section 615, of the
notice requirement in section 612(a)(10)(C)(iii)(1) [612(a)(10)(C)(iv)].

SECTION 612(a)(11)--SEA RESPONSIBLE FOR GENERAL SUPERVISION This section retains
the general supervision requirements set forth in section 612(6) in prior law, but provides that the
Governor (or another individual pursuant to State law), consistent with State law, may assign to any
public agency in the State the responsibility of ensuring that Part B requirements are met with respect to
children with disabilities who are convicted as adults under State law and incarcerated in adult prisons.

SECTION 612(a)(12)--OBLIGATIONSRELATED TO AND METHODS OF ENSURING
SERVICES

Section 612(a)(12)(A) sets forth requirements regarding the responsibility of the State’'s Chief Executive
Officer or designee to ensure that an interagency agreement or other mechanism for interagency
coordination isin effect between the SEA and each public agency other than an educational agency that is
otherwise obligated under Federal or State law, or assighed responsibility under State policy or pursuant
to section 612(a)(12)(A), to provide or pay for any services that are also considered specia education or
related services, in order to ensure that all such services that are needed as a part of afree appropriate
public education are provided. Such agreements or mechanisms must include:

(D] an identification of, or method of defining, the financial responsibility of each agency for
providing services described in section 612(a)(12)(B)(i) to ensure afree appropriate public
education to children with disabilities, provided that the financial responsibility of each public
agency described in section 612(a)(12)(B), including the State Medicaid agency and other public
insurers of children with disabilities, shall precede the financial responsibility of the LEA (or the
State agency responsible for developing the child’s IEP);

2 the conditions, terms, and procedures under which an LEA is reimbursed by other agencies;

(©)] procedures for resolving interagency disputes under the agreement or other mechanism to secure
reimbursement from other agencies or otherwise implement the provisions of the agreement or
mechanism; and

(@] Policies and procedures for agencies to determine and identify the interagency coordination
responsibilities of each agency to promote the coordination and timely and appropriate delivery
of services described in section 612(a)(12)(B)(i).

The requirements in section 612(a)(12)(A) may be met through:

(D] State statute or regulation;

2 signed agreements between respective agency officias that clearly identify the responsibilities of
each agency relating to the provision of services; or

3 other appropriate written methods as determined by the Chief Executive Officer of the State or
designee of the officer [612(a)(12)(C)].
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Section 612(a)(12)(B) provides, with regard to the responsibility of public agencies that are not
educational agencies, that:

1 If any public agency other than an educational agency is otherwise obligated under Federal or
State law, or assigned responsibility under State policy or pursuant to section 612(a)(12)(A), to
provide or pay for any services that are also considered specia education or related services that
are necessary for ensuring a free appropriate public education to children with disabilities within
the State, that public agency shall fulfill that obligation or responsibility, either directly or
through contract or other arrangement; and

2 If apublic agency other than an educational agency failsto provide or pay for such special
education and related services, the LEA (or State agency responsible for developing the child’'s
IEP) provides or pays for such services to the child, and may then claim reimbursement for the
services from the public agency that failed to provide or pay for such services and that public
agency reimburses the LEA or State agency pursuant to the terms of the interagency agreement or
other mechanism.

SECTION 612(a)(13)--PROCEDURAL REQUIREMENTSRELATING TO LEA ELIGIBILITY
This section requires that the SEA not make afinal determination that an LEA is not eligible for
assistance under Part B, without first affording that agency reasonable notice and an opportunity for a
hearing.

SECTION 612(a)(14)--COMPREHENSIVE SYSTEM OF PERSONNEL DEVELOPMENT This
section takes effect on July 1, 1998, and requires that each State have in effect, consistent with the
purposes of the Act and with section 635(a)(8) (the requirements under Part C of the Act for a
comprehensive system of personnel development (CSPD)), a CSPD that is designed to ensure an adequate
supply of qualified specia education, regular education, and related services personnel that meets the
requirements for a State improvement plan relating to personnel development in subsections (b)(2)(B) and
(©)(3)(D) of section 653. States must meet the requirements of section 653(b)(2)(B) and (c)(3)(D) (part of
the Act’s provisions for State Improvement Grants)--whether or not they apply for or receive a State
Improvement Grant--because they are incorporated by section 612(a)(14).

SECTION 653(b)(2)(B) requires that the State's CSPD "... include @t least ... an analysis of State
and local needs for professiona development for personnel to serve children with disabilities that
includes, at a minimum--(i) the number of personnel providing specia education and related
services, and (ii) relevant information on current and anticipated personnel vacancies and
shortages (including the number of individuals described in clause (i) with temporary
certification), and on the extent of certification or retraining necessary to eliminate such
shortages, that is based, to the maximum extent possible, on existing assessments of personnel
needs;"

SECTION 653(c)(3)(D) requires that the State's CSPD describe ... how the State will address
the identified needs for in-service and pre-service preparation to ensure that all personnel who
work with children with disabilities (including both professional and paraprofessional personnel
who provide specia education, general education, related services, or early intervention services)
have the skills and knowledge necessary to meet the needs of children with disabilities, including
adescription of how--
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(i)

(i)

(iii)

(iv)

(v)

(vi)

(vii)

(viii)

(ix)

()

the State will prepare general and special education personnel with the content
knowledge and collaborative skills needed to meet the needs of children with disabilities,
including how the State will work with other States on common certification criteria;

the State will prepare professionals and paraprofessionasin the area of early intervention
with the content knowledge and collaborative skills needed to meet the needs of infants
and toddlers with disabilities;

the State will work with institutions of higher education and other entities that (on both a
pre-service and an in-service basis) prepare personnel who work with children with
disabilities to ensure that those institutions and entities devel op the capacity to support
quality professional development programs that meet State and local needs;

the State will work to develop collaborative agreements with other States for the joint
support and development of programsto prepare personnel for which there is not
sufficient demand within a single State to justify support or development of such a
program of preparation;

the State will work in collaboration with other States, particularly neighboring States, to
address the lack of uniformity and reciprocity in the credentialing of teachers and other
personnel;

the State will enhance the ability of teachers and others to use strategies, such as
behavioral interventions, to address the conduct of children with disabilities that impedes
the learning of children with disabilities and others;

the State will acquire and disseminate, to teachers, administrators, school board members,
and related services personnel, significant knowledge derived from educational research
and other sources, and how the State will, when appropriate, adopt promising practices,
materias, and technology;

the State will recruit, prepare, and retain qualified personnel, including personnel with
disabilities and personnel from groups that are underrepresented in the fields of regular
education, special education, and related services,

the plan is integrated, to the maximum extent possible, with other professional
development plans and activities, including plans and activities developed and carried out
under other Federal and State laws that address personnel recruitment and training; and

the State will provide for the joint training of parents and special education, related
services, and general education personnel ...

SECTION 612(a)(15)--PERSONNEL STANDARDS This section retains the provisions of section
613(a)(14) of prior law, with two changes that afford States greater flexibility in ensuring that personnel
necessary to carry out Part B are appropriately and adequately prepared and trained:

(D] Paraprofessionals and assistants who are appropriately trained and supervised, may, in
accordance with State law, regulations, or written policy, be used in meeting the requirements of
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)

Part B of the Act to assist in the provision of special education and related services to children
with disabilities under Part B; and

In implementing section 612(a)(15), a State may adopt a policy that includes a requirement that
LEAs n the State make an ongoing good-faith effort to recruit and hire appropriately and
adequately trained personnel to provide special education and related services to children with
disabilities, including, in a geographic area of the State where there is a shortage of such
personnel, the most qualified individual s available who are making satisfactory progress toward
completing applicable course work necessary to meet the standards described in section
615(a)(15)(B)(i), consistent with State law, and the steps described in subparagraph (B)(ii) within
three years.

SECTION 612(a)(16)--PERFORMANCE GOALSAND INDICATORS Section 612(a)(16), which
takes effect on July 1, 1998, requires that the State:

(A)

(B)

(®)

(D)

has established goals for the performance of children with disabilities in the State that--(i) will
promote the purposes of this Act, as stated in section 601(d); and (ii) are consistent, to the
maximum extent appropriate, with other goals and standards for children established by the State;

has established performance indicators the State will use to assess progress toward achieving
those goals that, at a minimum, address the performance of children with disabilities on
assessments, drop-out rates, and graduation rates;

will, every two years, report to the Secretary and the public on the progress of the State, and of
children with disabilities in the State, toward meeting the goal s established under subparagraph
(A); and

based on its assessment of that progress, will revise its State improvement plan under subpart 1 of
part D as may be needed to improve its performance, if the State receives assistance under that
subpart.

SECTION 612(a)(17)--PARTICIPATION IN ASSESSMENTS This section establishes the following
requirements regarding the participation of children with disabilitiesin general State and district-wide
assessment programs:

(D

)

3

Children with disabilities must be included in general State and district-wide assessment
programs, with appropriate accommodations, where necessary.

As appropriate, the SEA or LEA must: (a) develop guidelines for the participation of children
with disabilities in aternate assessments for those children who cannot participate in State and
district-wide assessment programs; and (b) develop and, beginning not later than July 1, 2000,
conduct those alternate assessments.

The SEA must make available to the public, and report to the public with the same frequency and
in the same detail as it reports on the assessment of nondisabled children: (a) The number of
children with disabilities participating in regular assessments; (b) The number of those children
participating in alternate assessments; and (c) The performance of those children on regular
assessments (beginning not later than July 1, 1998) and on alternate assessments (not later than
July 1, 2000), if doing so would be statistically sound and would not result in the disclosure of
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performance results identifiable to individual children; data relating to the performance of these
children must be disaggregated: (i) for assessments conducted after July 1, 1998; and (ii) for
assessments conducted before July 1, 1998, if the State is required to disaggregate such data prior
to July 1, 1998.

SECTION 612(a)(18)--SUPPLEMENTATION OF STATE, LOCAL, AND OTHER FEDERAL
FUNDS This section maintains the prior law requirements concerning use of Part B funds [34 CFR
§300.148], commingling [prior law 613(a)(9)(A)], and supplementation [prior law 613(a)(9)(B)].

SECTION 612(a)(19)--MAINTENANCE OF STATE FINANCIAL SUPPORT This section requires

that the State not reduce the amount of State financial support for special education and related services
for children with disabilities, or otherwise made available because of the excess costs of educating those
children, below the amount of that support for the preceding fiscal year, and provides that the Secretary
shall reduce the allocation to the State in the following year if the State fails to comply with this
requirement. The provision allows the Secretary to waive this requirement on the State for one year at a
time if the Secretary determines that granting a waiver would be equitable due to exceptional or
uncontrollable circumstances such as a natural disaster or a precipitous and unforeseen decline in the
financial resources of the State or if the State meets the standard in 612(a)(18)(C) for a waiver of the
requirement to supplement, and not supplant, funds received under this part. The provision also
establishes the level of financial support that is required of a State in years after it has reduced financial
support, including after a waiver. The provision also directs the Secretary to establish by regulation
procedures (including objective criteria and consideration of the results of compliance reviews of the
State conducted by the Secretary) for determining whether to grant a waiver of the maintenance of
financial support requirement based on the State meeting the standard in 612(a)(18)(C).

SECTION 612(a)(20)--PUBLIC PARTICIPATION This section requires that, prior to the adoption of
any policies and procedures needed to comply with section 612 (including any amendments to such
policies and procedures), there are public hearings, adequate notice of the hearings, and an opportunity
for comment available to the general public, including individuals with disabilities and parents of children
with disabilities.

SECTION 612(a)(21)--STATE ADVISORY PANEL This section retains the requirements of section
613(a)(12) in prior law regarding the establishment of a State advisory panel, with the following changes:

Q) A requirement is added that the advisory panel must include representatives of private schools
and public charter schools, and representatives from the State juvenile and adult corrections
agencies;

(2 A requirement is added that a majority of the members of the panel must be individuals with
disabilities or parents of children with disabilities;

3) The section retains the requirement that the advisory panel must comment publicly on any rules
or regulations proposed by the State regarding the education of children with disabilities, but does
not retain the requirement in prior law that the advisory panel must comment publicly on the
procedures for distribution of funds under Part B;

(4) A requirement is added that the advisory panel must advise the SEA in developing corrective
action plans to address findings in Federal Part B monitoring reports; and
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5 A requirement is added that the advisory panel must advise the SEA in developing and
implementing policies relating to the coordination of servicesfor children with disabilities.

SECTION 612(a)(22)--SUSPENSION AND EXPUL SION RATES This section establishes
requirements for the examination of data regarding rates of long-term suspensions and expulsions of
children with disabilities:

(D] The SEA must examine datato determine if significant discrepancies are occurring in the rate of
long-term suspensions and expulsions of children with disabilities--(a) among LEAs in the State;
or (b) compared to such rates for nondisabled children within such agencies.

2 If such discrepancies are occurring, the SEA must review and, if appropriate, revise (or require
the affected State or local educational agency to revise) its policies, procedures, and practices
relating to the development and implementation of 1EPs, the use of behavioral interventions, and
procedural safeguards, to ensure that such policies, procedures, and practices comply with the
Act.

SECTION 612(b)--SEA ASPROVIDER OF FREE APPROPRIATE PUBLIC EDUCATION OR
DIRECT SERVICES This section requiresthat if the SEA provides free appropriate public education to
children with disabilities, or provides direct services to such children, the agency: (1) will comply with
any additional requirements of section 613(a), asif the agency were an LEA; and (2) may use amounts
that are otherwise available to such agency under this part to serve those children without regard to
section 613(a)(2)(A)(i) (relating to excess costs).

SECTION 612(c)--EXCEPTION FOR PRIOR STATE PLANS Section 612(c) of the Act, as
amended, sets forth conditions under which States may establish their eligibility to receive Part B funds
without submitting a State plan every three years, as was required under prior law:

(D] If a State has on file with the Secretary policies and procedures that demonstrate that such State
meets any reguirement of section 612(a), including any policies and procedures filed under Part B
asin effect before the effective date of the Individuals with Disabilities Education Act
Amendments of 1997, the Secretary shall consider such State to have met such requirement for
purposes of receiving a Part B grant.

2 Subject to section 612(c)(3), an application submitted by a State in accordance with section 612
shall remain in effect until the State submits to the Secretary such modifications as the State
deems necessary. Section 612 shall apply to a maodification to an application to the same extent
and in the same manner as it appliesto the original plan.

3 If, after the effective date of the Individuals with Disabilities Education Act Amendments of
1997, the provisions of IDEA are amended (or the regulations devel oped to carry out IDEA are
amended), or there is a new interpretation of IDEA by a Federal court or a State's highest court,
or thereisan official finding of noncompliance with Federal law or regulations, the Secretary
may require a State to modify its application only to the extent necessary to ensure the State's
compliance with Part B.

SECTION 612(d)--APPROVAL BY THE SECRETARY This section specifiesthat, if the Secretary
determines that a State is eligible to receive agrant under Part B, the Secretary shall notify the State of
that determination. It also retains the requirement, at section 613(c)(2) in prior law, that the Secretary
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may not make afinal determination that a State is not eligible to receive agrant under Part B until after
providing the State--(1) with reasonable notice; and (2) with an opportunity for a hearing.

SECTION 612(e)--ASSISTANCE UNDER OTHER FEDERAL PROGRAMS This section retains
the requirement, at section 613(e) in prior law, that nothing in Title 20 of United States Code (which
includesthe IDEA) permits a State to reduce medical and other assistance available, or to alter igibility,
under titles V and XIX of the Social Security Act with respect to the provision of afree appropriate public
education for children with disabilitiesin the State.

SECTION 612(f)--BY-PASS FOR CHILDREN IN PRIVATE SCHOOLS This section retains the
reguirements, at section 613(d) in prior law, regarding funding by-pass procedures to be implemented if,
on the date of enactment of the Education of the Handicapped Act Amendments of 1983, an SEA was
prohibited by law from providing for the participation in specia programs of children with disabilities
enrolled in private elementary and secondary schools.

Section 613--L EA Eligibility

SECTION 613(a)--IN GENERAL This section sets forth Part B eligibility requirements for LEAS. It
providesthat an LEA iseligibleto receive Part B funds for afiscal year if the agency demonstrates to the
satisfaction of the State agency that it meets each of the following conditions:

@ The LEA, in providing for the education of children with disabilities withinitsjurisdiction, hasin
effect policies, procedures, and programs that are consistent with the State policies and
procedures established under section 612.

2 Part B funds received by the LEA: (a) will be expended in accordance with the applicable
provisions of Part B and will be used only to pay the excess costs of providing special education
and related services to children with disabilities [613(a)(2)(A)(i)]; (b) will be used to supplement
State, local, and other Federal funds and not to supplant such funds [613(a)(2)(A)(ii)]; and (c)
will not be used, except as provided in section 613(a)(1)(B) and (C), to reduce the level of
expenditures for the education of children with disabilities made by the LEA from local funds
below the level of those expenditures for the preceding fiscal year [613(a)(2)(A)(iii)].

3 Notwithstanding the restriction in section 613(a)(2)(A)(iii), an LEA may reduce the level of
expenditures where such reduction is attributable to--(a) the voluntary departure, by retirement or
otherwise, or departure for just cause, of special education personnel; (b) adecreasein the
enrollment of children with disabilities; (c) the termination of the obligation of the agency,
consistent with Part B, to provide a program of specia education to a particular child with a
disability that is an exceptionally costly program, as determined by the SEA, because the
child--(i) has left the jurisdiction of the agency; (ii) has reached the age at which the obligation of
the agency to provide a free appropriate public education to the child has terminated; or (iii) no
longer needs such program of specia education; or (d) the termination of costly expenditures for
long-term purchases, such as the acquisition of equipment or the construction of school facilities.

(@] Notwithstanding section 613(a)(2)(A)(ii) and (iii), for any fiscal year for which amounts
appropriated to carry out section 611 exceeds $4,100,000,000, an LEA may treat as local funds,
for the purpose of such clauses, up to 20 percent of the amount of fundsiit receives under Part B
that exceeds the amount it received under Part B for the previous fiscal year [613(a)(2)(C)(i)].
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()

(6)

(7)

(8)

(9)

(10)

Notwithstanding section 613(a)(2)(C)(i), if an SEA determines that an LEA is not meeting the
requirements of Part B, the SEA may prohibit the LEA from treating funds received under Part B
as local funds under that section for any fiscal year, only if it is authorized to do so by the State
constitution or a State statute.

Notwithstanding section 613(a)(2)(A) or any other provision of Part B, an LEA may use funds
received under Part B for any fiscal year to carry out a schoolwide program under section 1114 of
the Elementary and Secondary Education Act of 1965, except that the amount so used in any such
program shall not exceed--(i) the number of children with disabilities participating in the
schoolwide program; multiplied by (ii)(l) the amount received by the LEA under Part B for that
fiscal year; divided by (I1) the number of children with disabilitiesin the jurisdiction of that

agency.

The LEA--(a) shall ensure that all personnel necessary to carry out this part are appropriately and
adequately prepared, consistent with the reguirements of section 653(c)(3)(D); and (b) to the
extent such agency determines appropriate, shall contribute to and use the comprehensive system
of personnel development of the State established under section 612(a)(14).

Notwithstanding section 613(a)(2)(A) or section 612(a)(18)(B) (relating to commingled funds),
funds provided to the LEA under Part B may be used for the following activities:

@ For the costs of special education and related services and supplementary aids and
services provided in aregular class or other education-related setting to a child with a
disability in accordance with the individualized education program of the child, even if
one or more nondisabled children benefit from such services.

(b) To develop and implement afully integrated and coordinated services systemin
accordance with section 613(f).

(© In carrying out Part B with respect to charter schools that are public schools of the LEA,
the LEA--(i) serves children with disabilities attending those schools in the same manner
asit serves children with disabilities in its other schools; and (ii) provides funds under
Part B to those schools in the same manner asit provides those fundsto its other schools.

The LEA shall provide the SEA with information necessary to enable the SEA to carry out its
duties under this part, including, with respect to section 612(a)(16) and (17), information relating
to the performance of children with disabilities participating in programs carried out under Part B.

The LEA shall make available to parents of children with disabilities and to the general public all
documents relating to the eligibility of such agency under Part B.

SECTION 613(b)--EXCEPTION FOR PRIOR LOCAL PLANS This section sets forth the
procedures that States must use to determine the eligibility of LEASs to receive funds under Part B, as
follows:

(D

If an LEA or State agency has on file with the SEA policies and procedures that demonstrate that
such LEA, or such State agency, as the case may be, meets any requirement of section 613(a),
including any policies and procedures filed under Part B asin effect before the effective date of
the Individuals with Disabilities Education Act Amendments of 1997, the SEA shall consider
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such LEA or State agency to have met such requirement for purposes of receiving assistance
under Part B.

2 Subject to section 613(b)(3), an application submitted by an LEA in accordance with section 613
shall remain in effect until it submitsto the SEA such modifications as the LEA deems necessary.

3 If, after the effective date of the Individuals with Disabilities Education Act Amendments of
1997, the provisions of the Act are amended (or the regulations developed to carry out the Act are
amended), or thereis a new interpretation of the Act by Federal or State courts, or thereisan
official finding of noncompliance with Federal or State law or regulations, the SEA may require
an LEA to modify its application only to the extent necessary to ensure the LEA’s compliance
with this part or State law [613(b)(3)].

SECTION 613(c)--NOTIFICATION OF LEA OR STATE AGENCY IN CASE OF
INELIGIBILITY Thissection requiresthat if the SEA determines that an LEA or State agency is not
eligible under this section, the SEA must notify the LEA or State agency, as the case may be, of that
determination and provide the LEA or State agency with reasonable notice and an opportunity for a
hearing.

SECTION 613(d)--LEA COMPLIANCE This section sets forth requirements that an SEA must meet if
it finds that an LEA or State agency that it has determined eligible is failing to comply with any of the
reguirements of section 613(a):

Q) If the SEA, after reasonable notice and an opportunity for a hearing, finds that an LEA or State
agency that has been determined to be eligible under this section is failing to comply with any
reguirement described in section 613(a), the SEA must reduce or not provide any further
payments to the LEA or State agency until the SEA is satisfied that the LEA or State agency, is
complying with that requirement [613(d)(1)].

()] Any State agency or LEA in receipt of a notice described in section 613(d)(1) must, by means of
public notice, take such measures as may be necessary to bring the pendency of an action
pursuant to this section 613(d) to the attention of the public within the jurisdiction of such

agency.

3 In carrying out its responsibilities under section 613(d)(1), the SEA must consider any decision
made in a hearing held under section 615 that is adverse to the LEA or State agency involved in
that decision.

SECTION 613(e)--JOINT ESTABLISHMENT OF ELIGIBILITY This section setsforth
requirements that an SEA must follow if it chooses to require an LEA to establish its Part B eligibility
jointly with another LEA, because the LEA would be ineligible because it would not be able to establish
and maintain programs of sufficient size and scope to effectively meet the needs of children with
disabilities:

(D] An SEA: (a) may require an LEA to establish its eligibility jointly with another LEA if the SEA
determines that the LEA would be ineligible under this section because the LEA would not be
able to establish and maintain programs of sufficient size and scope to effectively meet the needs
of children with disabilities; but may not require a charter school that is an LEA to jointly
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)

©)

(4)

establish its eligibility unless the State's charter school statute explicitly permitsit to do so
[613(e)(D)].

If an SEA requires the joint establishment of eligibility under section 613(€)(1), the total amount
of funds made available to the affected LEAS shall be equal to the sum of the payments that each
such LEA would have received under section 611(g) if such agencies were eligible for such
payments.

LEAs that establish joint eligibility under section 613(e) must--(a) adopt policies and procedures
that are consistent with the State's policies and procedures under section 612(a); and (b) be jointly
responsible for implementing programs that receive assistance under Part B.

If an educational service agency (ESA) isrequired by State law to carry out programs under Part
B, the joint responsibilities given to LEAs under section 613(e) shall--(a) not apply to the
administration and disbursement of any payments received by that ESA; and (b) be carried out
only by that ESA. Notwithstanding any other provision of section 613(e), an ESA shall provide
for the education of children with disabilitiesin the least restrictive environment, as required by
section 612(a)(5).

SECTION 613(f)--COORDINATED SERVICES SYSTEM This section sets forth requirements with
which an LEA must comply if it chooses to use Part B funds to devel op and implement a coordinated
services system designed to improve results for children and families, including children with disabilities
and their families:

(D

)

©)

An LEA may not use more than 5 percent of the amount such agency receives under this part for
any fiscal year, in combination with other amounts (which shall include amounts other than
education funds), to develop and implement a coordinated services system designed to improve
results for children and families, including children with disabilities and their families.

In implementing a coordinated services system under section 613(f), an LEA may carry out
activities that include--(a) improving the effectiveness and efficiency of service delivery,
including developing strategies that promote accountability for results; (b) service coordination
and case management that facilitates the linkage of 1EPs under Part B and IFSPs under Part C
with individualized service plans under multiple Federal and State programs, such as Title | of the
Rehabilitation Act of 1973 (vocational rehabilitation), Title X1X of the Social Security Act
(Medicaid), and Title XV1 of the Social Security Act (supplemental security income); (c)
developing and implementing interagency financing strategies for the provision of education,
health, mental health, and social services, including transition services and related services under
the IDEA; and (d) interagency personnel development for individuals working on coordinated
services.

If an LEA iscarrying out a coordinated services project under Title X1 of the Elementary and
Secondary Education Act of 1965 and a coordinated services project under Part B in the same
schools, such agency shall use amounts under section 613(f) in accordance with the requirements
of that title.

SECTION 613(g)--SCHOOL-BASED IMPROVEMENT PLAN This section sets forth requirements
with which an LEA must comply if it elects to use Part B funds to permit a public school within the
LEA’sjurisdiction to design, implement, and eval uate a school-based improvement plan:
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(D)

2

3

(4)

()

Each LEA may, in accordance with section 613(g)(2), use Part B funds to permit a public school
within the LEA's jurisdiction to design, implement, and evaluate a school-based improvement
plan that is consistent with the purposes described in section 651(b) and designed to improve
educational and transitional results for all children with disabilities and, as appropriate, for other
children consistent with section 613(a)(4)(A) and (B) in that public school [613(g)(1)].

An SEA may grant authority to an LEA to permit a public school described in section 613(g)(1)
(through a school-based standing panel established under section 613(g)(4)(B)) to design,
implement, and evaluate a school-based improvement plan described in section 613(g)(1) for a
period not to exceed 3 years [613(0)(2)(A)].

If an SEA grants the authority described in section 613(g)(2)(A), an LEA granted such authority
must have the sole responsibility of oversight of al activities relating to the design,
implementation, and evaluation of any school-based improvement plan that a public school is
permitted to design under section 613(g).

A school-based improvement plan described in section 613(g)(1) must--(a) be designed to be
consistent with the purposes described in section 651(b) and to improve educational and
transitional results for all children with disabilities and, as appropriate, for other children
consistent with section 613(a)(4)(A) and (B), who attend the school for which the planiis
designed and implemented; (b) be designed, evaluated, and, as appropriate, implemented by a
school-based standing panel established in accordance with section 613(g)(4)(B); (c) include
goals and measurable indicators to assess the progress of the public school in meeting such goals;
and (d) ensure that all children with disabilities receive the services described in the IEPs of such
children.

An LEA that is granted authority under section 613(g)(2) to permit a public school to design,
implement, and evaluate a school-based improvement plan shall--

@ select each school under the agency’s jurisdiction that is eligible to design, implement,
and evaluate such aplan [613(g)(5)(A)];

(b require each school selected under section 613(g)(5)(A), in accordance with criteria
established by the LEA under section 613(g)(5)(C), to establish a school-based standing
panel to carry out the duties described in section 613(g)(3)(B);

(©) establish--(i) criteriathat the LEA will usein the selection of an eligible school under
613(9)(5)(A); (ii) criteriathat a public school selected will use in the establishment of a
school-based standing panel to carry out the duties described in paragraph section
613(g)(3)(B) and that shall ensure that the membership of such panel reflects the
diversity of the community in which the public school islocated and includes, at a
minimum--(I) parents of children with disabilities who attend such public school,
including parents of children with disabilities from unserved and underserved
populations, as appropriate; (1) special education and general education teachers of such
public school; (111) special education and general education administrators, or the
designee of such administrators, of such public school; and (1V) related services
providers who are responsible for providing services to the children with disabilities who
attend such public school; and (iii) criteriathat the LEA will use with respect to the
distribution of funds under Part B to carry out section 613(g) [613(g)(5)(C)];
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(6)

(7)

(8)

(9)

(d) disseminate the criteria established under section 613(g)(5)(C) to local school district
personnel and local parent organizations within the jurisdiction of such LEA;

(e require a public school that desires to design, implement, and evaluate a school-based
improvement plan to submit an application at such time, in such manner, and
accompanied by such information as such LEA shall reasonably require; and

(f) establish procedures for approval by such LEA of a school-based improvement plan
designed under section 613(g).

A school-based improvement plan described in 613(g)(1) may be submitted to an LEA for
approval only if aconsensus with any matter relating to the design, implementation, or evaluation
of the goals of such plan is reached by the school-based standing panel that designed such plan.

In carrying out the requirements of section 613(g), an LEA must ensure that the parents of
children with disabilities are involved in the design, evaluation, and, where appropriate,
implementation of school-based improvement plans in accordance with section 613(g).

An LEA may approve a school-based improvement plan of a public school within the jurisdiction
of such agency for a period of 3 years, if--(a) the approval is consistent with the policies,
procedures, and practices established by the LEA and in accordance with section 613(g); and (b)
amajority of parents of children who are members of the school-based standing panel, and a
majority of other members of the school-based standing panel, that designed such plan agreein
writing to such plan [section 613(g)(6)(B)].

If apublic school within the jurisdiction of an LEA meets the applicable requirements and criteria
described in paragraphs 613(g)(3) and (4) at the expiration of the 3-year approval period
described in section 613(g)(6)(B), such agency may approve a school-based improvement plan of
such school for an additional 3-year period.

SECTION 613(h)--DIRECT SERVICESBY THE SEA This section sets forth requirements for an
SEA to use funds, that would otherwise have been available to an LEA or State agency, to provide special
education and related services directly to children with disabilities for whom such LEA or State agency is
responsible, under the circumstances described below:

(D

)

An SEA must use the payments that would otherwise have been available to an LEA or to a State
agency to provide specia education and related services directly to children with disabilities
residing in the area served by that local agency, or for whom that State agency is responsible, if
the SEA determines that the LEA or State agency, as the case may be--(a) has not provided the
information needed to establish the eligibility of such agency under section 613; (b) is unableto
establish and maintain programs of free appropriate public education that meet the requirements
of section 613(a); (c) is unable or unwilling to be consolidated with one or more LEAsin order to
establish and maintain such programs; or (d) has one or more children with disabilities who can
best be served by aregional or State program or service-delivery system designed to meet the
needs of such children.

The SEA may provide specia education and related services under paragraph (1) in such manner
and at such locations (including regional or State centers) as the State agency considers
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appropriate. Such education and services must be provided in accordance with Part B
reguirements.

SECTION 613(i)--STATE AGENCY ELIGIBILITY Any State agency that desiresto receive a
subgrant for any fiscal year under section 611(g) must demonstrate to the satisfaction of the SEA that--

D all children with disabilities who are participating in programs and projects funded under Part B
receive afree appropriate public education, and that those children and their parents are provided
al the rights and procedural safeguards described in Part B; and

2 the agency meets such other conditions of section 613 as the Secretary determines to be
appropriate.

SECTION 613(j)--DISCIPLINARY INFORMATION This section provides that:

@ The State may require that an LEA include in the records of a child with a disability a statement
of any current or previous disciplinary action that has been taken against the child and transmit
such statement to the same extent that such disciplinary information isincluded in, and
transmitted with, the student records of nondisabled children.

2 The statement may include a description of any behavior engaged in by the child that required
disciplinary action, a description of the disciplinary action taken, and any other information that
isrelevant to the safety of the child and other individuals involved with the child.

(©)] If the State adopts such a policy, and the child transfers from one school to another, the
transmission of any of the child’s records must include both the child's current IEP and any such
statement of current or previous disciplinary action that has been taken against the child.

Section 614
Evaluations, Eligibility Deter minations,
| EPs, and Educational Placements

SECTION 614(a)(1)--INITIAL EVALUATIONS This section incorporates into statute the
requirements regarding initial (or "preplacement") evaluations set forth in the Part B regulations, with the
following additions: (1) aninitial evaluation must consist of procedures to determine whether achildisa
child with a disability, and to determine the educational needs of such child (emphasis added); (2)
parental consent for evaluation shall not be construed as consent for placement for receipt of specia
education and related services; and (3) if the parents of a child refuse consent for the evaluation, the
agency may continue to pursue an evaluation by utilizing the mediation and due process procedures under
section 615, except to the extent inconsistent with State law relating to parental consent.

SECTION 614(a)(2)--REEVALUATIONS This section: (@) incorporates into statute the current
regulatory requirement that an LEA shall ensure that a reevaluation of each child with a disability is
conducted if conditions warrant, or if the child’s parent or teacher requests a reevaluation, but at least once
every 3 years; and (b) requires that a reevaluation be in accordance with section 614(b) and (c) (see
discussion below).
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SECTION 614(b)(1)--EVALUATION PROCEDURES--NOTICE This section requires an LEA to
provide natice to the parents of a child with a disability, in accordance with sections 615(b)(3), (b)(4), and
(c) of section 615, that describes any evaluation procedures that the LEA proposes to conduct.

SECTION 614(b)(2)--EVALUATION PROCEDURES--CONDUCT OF EVALUATION This
section incorporates requirements regarding procedures for initial evaluations and reevaluations, as set
forth in the current Part B regulations, and further requires that, in conducting an initial evaluation or
reevaluation, the LEA:

(D) Uses avariety of assessment tools and strategies to gather relevant functional and devel opmental
information, including information provided by the parent, that may assist in determining
whether the child is a child with adisability and the content of the child’s IEP, including
information related to enabling the child to be involved in and progress in the genera curriculum
or, for preschool children, to participate in appropriate activities; and

2 Uses technically sound instruments that may assess the relative contribution of cognitive and
behavioral factors, in addition to physical or developmental factors.

SECTION 614(b)(3)--EVALUATIONS AND REEVALUATIONS--EVALUATION
PROCEDURES--ADDITIONAL REQUIREMENTS This section retains requirements regarding
procedures for initial evaluations and reevaluations, as set forth in the current Part B regulations, and
further requires that each LEA ensure that assessment tools and strategies that provide relevant
information that directly assists persons in determining the educational needs of the child are provided.

SECTION 614(b)(4)--EVALUATIONS AND REEVALUATIONS--EVALUATION
PROCEDURES--DETERMINATION OF ELIGIBILITY This section requires that, upon completion
of administration of tests and other evaluation materials: (1) the determination of whether the childisa
child with a disability as defined in section 602(3) is made by ateam of qualified professionals and the
parent of the child in accordance with section 614(b)(5); and (2) a copy of the evaluation report and the
documentation of determination of eligibility is given to the parent.

SECTION 614(b)(5)--SPECIAL RULE FOR ELIGIBILITY DETERMINATION This section
requires that, in making a determination of eligibility under section 614(b)(4)(A), a child may not be
determined to be a child with adisability if the determinant factor for such determination is lack of
instruction in reading or math or limited English proficiency.

SECTION 614(c)--ADDITIONAL REQUIREMENTSFOR EVALUATION AND
REEVALUATIONS This section adds requirements that:

@ Aspart of aninitial evaluation (if appropriate) and as part of any reevaluation under this section,
the |IEP Team and other qualified professionals, as appropriate--

@ shall review existing evaluation data on the child, including evaluations and information
provided by the parents of the child, current classroom-based assessments and
observations, and teacher and related services providers observation; and

(b on the basis of that review, and input from the child's parents, identify what additional
data, if any, are needed to determine--(i) whether the child has a particular category of
disability, as described in section 602(3), or, in case of areevaluation of achild, whether
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(2

3

(4)

)

the child continues to have such a disability; (ii) the present levels of performance and
educational needs of the child; (iii) whether the child needs special education and related
services, or in the case of areevaluation of achild, whether the child continues to need
specia education and related services; and (iv) whether any additions or modifications to
the special education and related services are needed to enable the child to meet the
measurable annual goals set out in the |EP of the child and to participate, as appropriate,
in the general curriculum [614(c)(1)(B)].

The LEA shall administer such tests and other evaluation materials as may be needed to produce
the data identified by the |EP Team under section 614(c)(1)(B).

Each LEA shall obtain informed parental consent, in accordance with section 614(a)(1)(C), prior
to conducting any reevaluation of a child with a disability, except that such informed parent
consent need not be obtained if the LEA can demonstrate that it had taken reasonable measures to
obtain such consent and the child’s parent has failed to respond.

If the IEP Team and other qualified professionals, as appropriate, determine that no additional
data are needed to determine whether the child continues to be a child with a disability, the
LEA--(a) shall natify the child's parents of--(i) that determination and the reasons for it; and (ii)
the right of such parents to request an assessment to determine whether the child continuesto be a
child with adisability; and (b) is not required to conduct such an assessment unless requested to
by the child’s parents.

An LEA shall evaluate a child with a disability in accordance with section 614 before
determining that the child is no longer a child with a disability.

SECTION 614(d)--INDIVIDUALIZED EDUCATION PROGRAMS (IEPS) The requirements of
section 614(d)(1)-(5) become effective on July 1, 1998. Section 614(d)(6), regarding services to youth
with disabilities in adult prisons, became effective on June 4, 1997.

SECTION 614(d)(1)(a)--CONTENT OF IEP Theterm "IEP" means awritten statement for each child
with a disability that is developed, reviewed, and revised in accordance with this section and that
includes--

(i)

(i)

(iii)

a statement of the child’s present levels of educational performance, including--(1) how the child's
disability affects the child’s involvement and progress in the genera curriculum; or (1) for
preschool children, as appropriate, how the disability affects the child’s participation in
appropriate activities;

a statement of measurable annual goals, including benchmarks or short-term objectives, related
to--(1) meeting the child’s needs that result from the child’s disability to enable the child to be
involved in and progress in the general curriculum; and (1) meeting each of the child’'s other
educational needs that result from the child’s disability;

a statement of the special education and related services and supplementary aids and servicesto
be provided to the child, or on behalf of the child, and a statement of the program modifications
or supports for school personnel that will be provided for the child--(1) to advance appropriately
toward attaining the annual goals; (I1) to be involved and progress in the general curriculum in

accordance with clause (i) and to participate in extracurricular and other nonacademic activities;
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(iv)

(vi)

(vii)

(viii)

and (I11) to be educated and participate with other children with disabilities and nondisabled
children in the activities described in this paragraph;

an explanation of the extent, if any, to which the child will not participate with nondisabled
children in the regular class and in the activities described in clause (iii);

(v)(1) astatement of any individual modificationsin the administration of State or districtwide
assessments of student achievement that are needed in order for the child to participate in such
assessment; and (I1) if the IEP Team determines that the child will not participate in a particular
State or districtwide assessment of student achievement (or part of such an assessment), a
statement of --(aa) why that assessment is not appropriate for the child; and (bb) how the child
will be assessed;

the projected date for the beginning of the services and modifications described in clause (iii),
and the anticipated frequency, location, and duration of those services and modifications;

(1) beginning at age 14, and updated annually, a statement of the transition service needs of the
child under the applicable components of the child’s |EP that focuses on the child’s courses of
study (such as participation in advanced-placement courses or avocational education program);
(I1) beginning at age 16 (or younger, if determined appropriate by the |EP Team), a statement of
needed transition services for the child, including, when appropriate, a statement of the
interagency responsibilities or any needed linkages; and (111) beginning at |east one year before
the child reaches the age of majority under State law, a statement that the child has been informed
of hisor her rights under thistitle, if any, that will transfer to the child on reaching the age of
majority under section 615(m); and

a statement of--(1) how the child’s progress toward the annual goals described in clause (ii) will

be measured; and (I1) how the child's parents will be regularly informed (by such means as
periodic report cards), at least as often as parents are informed of their nondisabled children’s
progress, of--(ad) their child's progress toward the annual goals described in clause (ii); and (bb)
the extent to which that progress is sufficient to enable the child to achieve the goals by the end of
the year.

SECTION 614(d)(1)(B)--INDIVIDUALIZED EDUCATION PROGRAM TEAM Theterm"IEP
Team" means a group of individuals composed of --

(i)
(i)

(iii)

(iv)

the parents of a child with a disability;

at least one regular education teacher of such child (if the child is, or may be, participating in the
regular education environment);

at least one special education teacher, or where appropriate, at least one special education
provider of such child;

arepresentative of the LEA who--(1) is qualified to provide, or supervise the provision of,
specially designed instruction to meet the unique needs of children with disahilities; (1) is
knowledgeabl e about the general curriculum; and (111) is knowledgeable about the availability of
resources of the LEA;
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(V) an individual who can interpret the instructional implications of evaluation results, who may be a
member of the team described in clauses (ii) through (vi);

(vi) at the discretion of the parent or the agency, other individuals who have knowledge or special
expertise regarding the child, including related services personnel as appropriate; and

(vii)  whenever appropriate, the child with a disability.

SECTION 614(d)(2)(A)--REQUIREMENT THAT IEP BE IN EFFECT At the beginning of each
school year, each LEA, SEA, or other State agency, as the case may be, shall have in effect, for each child
with adisability in itsjurisdiction, an individualized education program, as defined in paragraph (1)(A).

SECTION 614(d)(2)(B)--PROGRAM FOR CHILD AGED 3 THROUGH 5 Inthe case of achild
with adisability aged 3 through 5 (or, at the discretion of the SEA, a2 year-old child with a disability
who will turn age 3 during the school year), an individualized family service plan that contains the
material described in section 636, and that is developed in accordance with this section, may serve asthe
IEP of the child if using that plan asthe IEP is--(i) consistent with State policy; and (ii) agreed to by the
agency and the child's parents.

SECTION 614(d)(3)(A)--DEVELOPMENT OF IEP-(A) IN GENERAL In developing each child's
IEP, the IEP Team, subject to subparagraph (C), shall consider--(i) the strengths of the child and the
concerns of the parents for enhancing the education of their child; and (ii) the results of theinitial
evauation or most recent evaluation of the child.

SECTION 614(d)(3)(B)--CONSIDERATION OF SPECIAL FACTORS The IEP Team shall--

0] in the case of a child whose behavior impedes his or her learning or that of others, consider, when
appropriate, strategies, including positive behavioral interventions, strategies, and supportsto
address that behavior;

(i) in the case of a child with limited English proficiency, consider the language needs of the child as
such needs relate to the child's [EP,

(iii) in the case of achild who isblind or visually impaired, provide for instruction in Braille and the
use of Braille unless the |EP Team determines, after an evaluation of the child’s reading and
writing skills, needs, and appropriate reading and writing media (including an evaluation of the
child's future needs for instruction in Braille or the use of Braille), that instruction in Braille or
the use of Brailleis not appropriate for the child;

(iv) consider the communication needs of the child, and in the case of a child who is deaf or hard of
hearing, consider the child’s language and communication needs, opportunities for direct
communications with peers and professiona personnel in the child’s language and
communication mode, academic level, and full range of needs, including opportunities for direct
instruction in the child’s language and communication mode; and

()] consider whether the child requires assistive technology devices and services.

SECTION 614(d)(3)(C)--REQUIREMENT WITH RESPECT TO REGULAR EDUCATION
TEACHER The regular education teacher of the child, as amember of the IEP Team, shall, to the extent
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appropriate, participate in the development of the IEP of the child, including the determination of
appropriate positive behavioral interventions and strategies and the determination of supplementary aids
and services, program modifications, and support for school personnel consistent with paragraph

(DA)(i).

SECTION 614(d)(4)(A)--REVIEW AND REVISION OF IEP The LEA shal ensure that, subject to
subparagraph (B), the IEP Team--

) reviews the child's IEP periodically, but not less than annually to determine whether the annual
goals for the child are being achieved; and

(i) revises the | EP as appropriate to address--(I) any lack of expected progress toward the annual
goals and in the genera curriculum, where appropriate; (11) the results of any reevaluation
conducted under this section; (111) information about the child provided to, or by, the parents, as
described in subsection (c)(1)(B); (IV) the child’s anticipated needs; or (V) other matters.

SECTION 614(d)(4)(B)--REQUIREMENT WITH RESPECT TO REGULAR EDUCATION
TEACHER The regular education teacher of the child, as a member of the IEP Team, shall, to the extent
appropriate, participate in the review and revision of the |EP of the child.

SECTION 614(d)(5)--FAILURE TO MEET TRANSITION OBJECTIVES If a participating agency,
other than the LEA, failsto provide the transition services described in the I1EP in accordance with
paragraph (1)(A)(vii), the LEA shall reconvene the IEP Team to identify alternative strategies to meet the
transition objectives for the child set out in that program.

SECTION 614(d)(6)--CHILDREN WITH DISABILITIESIN ADULT PRISONS This section: (1)
specifies Part B requirements that do not apply to children with disabilities who are convicted as adults
under State law and incarcerated in adult prisons; and (2) provides that the |EP Team may modify the IEP
or placement of a child with adisability convicted as an adult under State law and incarcerated in an adult
prison, notwithstanding the requirements of sections 612(a)(5)(A) [least restrictive environment] and
614(d)(1)(A) [IEP contents], if the State has demonstrated a bona fide security or compelling penological
interest that cannot otherwise be accommodated. Specifically, this section provides that the following
requirements do not apply to children with disabilities who are convicted as adults under State law and
incarcerated in adult prisons:

1 The requirements contained in sections 612(a)(17) and 614(d)(1)(A)(v) (relating to participation
of children with disabilitiesin general assessments);

2 The requirements of section 614(d)(1)(A)(vii)(1) and (1) (relating to transition planning and
transition services), do not apply with respect to such children whose Part B €ligibility will end,
because of their age, before they will be released from prison.

SECTION 614(e)--CONSTRUCTION This section provides that nothing in section 614 may be
construed to require the IEP Team to include information under one component of achild’s IEP that is
aready contained under another component of such IEP.

SECTION 614(f)--EDUCATIONAL PLACEMENTS This section adds a requirement that each LEA
or SEA must ensure that the parents of each child with a disability are members of any group that makes
decisions on the educational placement of their child.
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Section 615--Procedural Safeguards

SECTION 615(a)--ESTABLISHMENT OF PROCEDURES This section retains the requirement in
prior law that any SEA, State agency, or LEA that receives assistance under this part shall establish and
maintain procedures in accordance with this section to ensure that children with disabilities and their
parents are guaranteed procedural safeguards with respect to the provision of free appropriate public
education by such agencies.

SECTION 615(b)--TYPES OF PROCEDURES This section retains the requirements of prior law
regarding the right of parents to: examine records relating to their child [615(b)(1)], obtain an
independent educational evaluation of the child [615(b)(1)], receive prior written notice of actions
proposed or refused by the public agency [615(b)(3)], in their native language, unless clearly not feasible
to do so [615(b)(4)], and initiate a due process hearing regarding such actions [615(b)(6)]. It includes the
following changes from prior law:

(D] It adds, at section 615(b)(1), the requirement that parents have an opportunity to participate in
meetings with respect to the identification, evaluation, and educationa placement of their child,
and the provision of afree appropriate public education to the child.

2 The Act isrevised, at section 615(b)(2), to specify that: (a) a surrogate parent must be appointed
whenever the parents of the child are not known, the agency cannot, after reasonable efforts,
locate the parents (emphasis added; thisis consistent with current regulatory requirements); and
(b) a person assigned to act as a surrogate for the parents may not be an employee of the SEA, the
LEA, or any other agency that isinvolved in the education or care of the child (emphasis added).

3 Section 615(b)(5) establishes aregquirement that the rights afforded to parents under section 615
include an opportunity for mediation in accordance with section 615(€). (See discussion below
regarding the requirements of section 615(e).)

@ Section 615(b)(7) establishes arequirement that an SEA, State agency, or LEA that receives
assistance under Part B of the Act, establish and maintain procedures requiring the parent of a
child with a disability, or the attorney representing the child, to provide notice (which shall
remain confidential)--(a) to the SEA or LEA, as the case may be, in the complaint filed under
section 615(b)(6); and (b) that includes--(i) the name of the child, the address of the residence of
the child, and the name of the school the child is attending; (ii) a description of the nature of the
problem of the child relating to such proposed initiation or change, including facts relating to
such problem; and (iii) a proposed resolution of the problem to the extent known and available to
the parents at the time.

5) Section 615(b)(8) requires the SEA to develop amodel form to assist parents in filing a complaint
(i.e., requesting an impartial due process hearing).

SECTION 615(c)--CONTENT OF PRIOR WRITTEN NOTICE This section retains, with the
following modifications, the requirements of prior law regarding the content of prior written notice to the
parents:

Q) A statement that the parents of a child with a disability have protection under the procedural
safeguards of Part B and, if this noticeis not an initial referral for evaluation, the means by which
acopy of adescription of the procedural safeguards can be obtained; and
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(2)

Sources for parents to contact to obtain assistance in understanding the provisions of Part B of the
Act.

SECTION 615(d)--PROCEDURAL SAFEGUARDSNOTICE This section requires that:

(D

2

A copy of the procedural safeguards available to the parents of a child with a disability isgivento
the parents, at aminimum--(a) upon initial referral for evaluation; (b) upon each notification of an
I|EP meeting and upon reevaluation of the child; and (c) upon registration of acomplaint (i.e., a
request for an impartial due process hearing under section 615(b)(6)).

The procedural safeguards notice includes afull explanation of the procedural safeguards, written
in the native language of the parents, unlessit clearly is not feasible to do so, and written in an
easily understandable manner, available under section 615 and under regulations promulgated by
the Secretary relating to--(a) independent educational evaluation; (b) prior written notice; ()
parental consent; (d) access to educational records; (€) opportunity to present complaints; (f) the
child's placement during pendency of due process proceedings; (g) procedures for students who
are subject to placement in an interim alternative educational setting; (h) requirements for
unilateral placement by parents of children in private schools at public expense; (i) mediation; (j)
due process hearings, including requirements for disclosure of evaluation results and
recommendations; (k) State-level appeals (if applicable in that State); (1) civil actions; and (m)
attorneys fees.

SECTION 615(e)--MEDIATION This section adds the requirement that the SEA and any LEA that
receives assistance under Part B establish procedures to ensure that:

(D

)

©)

(4)
)

(6)

(7)

Parties to disputes involving any matter described in section 615(b)(6) may resolve such disputes
through a mediation process which, at a minimum, is available whenever a hearing is requested
under section 615(f) or (k).

The mediation process--(@) is voluntary on the part of the parties; (b) is not used to deny or delay
aparent’s right to a due process hearing under section 615(f), or to deny any other rights afforded
under Part B of the Act; and (c) is conducted by a qualified and impartial mediator who is trained
in effective mediation techniques.

The State maintains alist of individuals who are qualified mediators and knowledgeable in laws
and regulations relating to the provision of special education and related services.

The State bears the cost of the mediation process.

Each session in the mediation process is scheduled in atimely manner and shall be held in a
location that is convenient to the parties to the dispute.

An agreement reached by the parties to the dispute in the mediation processis set forth in a
written mediation agreement.

Discussions that occur during the mediation process are confidential and may not be used as
evidence in any subsegquent due process hearings or civil proceedings and the parties to the
mediation process may be required to sign a confidentiality pledge prior to the commencement of
such process.
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SECTION 615(f)--IMPARTIAL DUE PROCESSHEARINGS This section makes the following
changes to prior law regarding impartial due process hearings:

@ It adds, at section 615(f)(2), a requirement that, at least 5 business days prior to a hearing, each
party must disclose to all other parties all evaluations completed by that date and
recommendations based on the offering party’s evaluations that the party intendsto use at the
hearing. It further provides that a hearing officer may bar any party that fails to comply with this
disclosure requirement from introducing the relevant evaluation or recommendation at the
hearing without the consent of the other party.

2 It specifies, at section 615(f)(3), that a hearing may not be conducted by an employee of the SEA
or the LEA involved in the education or care of the child.

SECTION 615(g)--APPEAL This section retains the requirementsin prior law that: (1) any party
aggrieved by the findings and decision rendered in a due process hearing conducted by an LEA may
appeal the such findings and decision to the SEA; (2) the SEA must conduct an impartial review of such
decision; and (3) the officer conducting the review must make an independent decision upon completion
of thereview.

SECTION 615(h)--SAFEGUARDS This section maintains the requirementsin prior law that any party
to ahearing conducted pursuant to subsection (f) or (k), or an appeal conducted pursuant to subsection
(9), be accorded the right to be accompanied and advised by counsel and by individuals with special
knowledge or training with respect to the problems of children with disabilities, and the right to present
evidence and confront, cross-examine, and compel the attendance of witnesses. It also retains the right of
any party to receive awritten or electronic verbatim record of the hearing and written findings of fact and
decisions, but further provides, at section 615(h)(3) and (4), that the parents may, at their option, choose
the format in which they receive the hearing record and the findings of fact and decisions (i.e., written or
electronic).

SECTION 615(i)--ADMINISTRATIVE PROCEDURES This section retains the provisions of prior
law regarding finality of hearing and review decisions (subject to the right to appeal), the right to bring a
civil action and procedures regarding such actions, and the award of attorneys fees. It adds, at section
615(i)(3)(D)(ii), a provision that attorneys fees may not be awarded relating to any meeting of the IEP
Team unless such meeting is convened as aresult of an administrative proceeding or judicial action, or, at
the discretion of the State, for a mediation described in section 615(e) that is conducted prior to the filing
of acomplaint under section 615(b)(6) or (k). It also adds, at section 615(i)(3)(F)(iv), to the list of
circumstances (from prior law) under which a court reduces attorneys fees, a new provision that directs
reduction in an award of attorneys feesif the attorney representing the parent did not provide to the
schooal district the appropriate information in the due process complaint in accordance with section
615(b)(7).

SECTION 615(j)--MAINTENANCE OF CURRENT EDUCATIONAL PLACEMENT This section
retains the requirements of prior law that, during the pendency of any proceedings conducted pursuant to
section 615, unless the SEA or LEA and the parents otherwise agree, the child must remain in his or her
then-current educational placement, or, if applying for initial admission to a public school, with the
consent of the parents, be placed in the public school program until all such proceedings have been
completed. This section specifies that these requirement apply, except as provided in section 615(k)(7)
(regarding placement during appeals when a parent requests a hearing regarding a disciplinary action
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described in 615(K)(1)(A)(ii) or (2) to challenge the interim alternative educational setting or the
manifestation determination).

SECTION 615(k)--PLACEMENT IN ALTERNATIVE EDUCATIONAL SETTING This section
sets forth the requirements regarding discipline and placement of students with disabilitiesin alternative
educational settings, and provides that:

D School personnel under section 615 may order a change in the placement of a child with a
disability--(a) to an appropriate interim alternative educational setting, another setting, or
suspension, for not more than 10 school days (to the extent such alternatives would be applied to
children without disabilities); and (b) to an appropriate interim alternative educational setting for
the same amount of time that a child without a disability would be subject to discipline, but for
not more than 45 days if--(i) the child carries a weapon to school or to a school function under the
jurisdiction of a State or an LEA; or (ii) the child knowingly possesses or uses illegal drugs or
sells or solicits the sale of a controlled substance while at school or a school function under the
jurisdiction of a State or local educational agency [section 615(k)(1)(A)].

2 Either before or not later than 10 days after taking a disciplinary action described in 615(k)(1)(A):
(a) if the LEA did not conduct a functional behavioral assessment and implement a behavioral
intervention plan for such child before the behavior that resulted in the suspension described in
615(k)(1)(A), the agency must convene an | EP meeting to develop an assessment plan to address
that behavior; or (b) if the child already has a behavioral intervention plan, the IEP Team must
review the plan and modify it, as necessary, to address the behavior [section 615(k)(1)(B)].

(©)] A hearing officer may order a change in the placement of a child with a disability to an
appropriate interim alternative educational setting for not more than 45 days if the hearing
officer--(a) determines that the public agency has demonstrated by substantial evidence that
maintaining the current placement of such child is substantially likely to result in injury to the
child or to others; (b) considers the appropriateness of the child’s current placement; (c) considers
whether the public agency has made reasonable efforts to minimize the risk of harm in the child's
current placement, including the use of supplementary aids and services; and (d) determines that
the interim alternative educational setting meets the reguirements of section 615(k)(3)(B)
(described in paragraph (5) below) [section 615(k)(2)].

4 The alternative educational setting described in section 615(k)(1)(A)(ii) must be determined by
the IEP Team [section 615(k)(3)(A)].

5) Any interim aternative educational setting in which achild is placed under section 615(k)(1) or
(2) must--(a) be selected so as to enable the child to continue to participate in the general
curriculum, although in another setting, and to continue to receive those services and
modifications, including those described in the child's current I1EP, that will enable the child to
meet the goals set out in that 1EP; and (b) include services and modifications designed to address
the behavior described in section 615(k)(1) or (2) so that it does not recur [section 615(K)(3)(B)].

(6) If adisciplinary action is contemplated as described in section 615(k)(1) or (2) for abehavior of a
child with a disability described in either of those subsections, or if adisciplinary action
involving a change of placement for more than 10 days is contemplated for a child with a
disability who has engaged in other behavior that violated any rule or code of conduct of the LEA
that appliesto all children--(a) not later than the date on which the decision to take that action is
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(7)

(8)

(9)

(10)

(11)

(12)

(13)

made, the parents must be notified of that decision and of all procedural safeguards accorded
under section 615; and (b) immediately, if possible, but in no case later than 10 school days after
the date on which the decision to take that action is made, a review must be conducted of the
relationship between the child’s disability and the behavior subject to the disciplinary action
[section 615(k)(4)(A)].

A review described in section 615(k)(4)(A) must be conducted by the IEP Team and other
qualified personnel [section 615(k)(4)(B)].

In carrying out areview described in section 615(k)(4)(A), the IEP Team may determine that the
behavior of the child was not a manifestation of such child's disability only if the IEP Team--(a)
first considers, in terms of the behavior subject to disciplinary action, al relevant information,
including--(i) evaluation and diagnostic results, including such results or other relevant
information supplied by the parents of the child; (ii) observations of the child; and (iii) the child’s
IEP and placement; and (b) then determines that--(i) in relationship to the behavior subject to
disciplinary action, the child’'s IEP and placement were appropriate and the special education
services, supplementary aids and services, and behavior intervention strategies were provided
consistent with the child's IEP and placement; (ii) the child's disability did not impair the ability
of the child to understand the impact and consequences of the behavior subject to disciplinary
action; and (iii) the child’s disability did not impair the ability of the child to control the behavior
subject to disciplinary action [section 615(k)(4)(C)].

If the result of the review described in section 615(k)(4) is a determination, consistent with
section 615(k)(4)(C), that the behavior of the child with a disability was not a manifestation of the
child's disability, the relevant disciplinary procedures applicable to children without disabilities
may be applied to the child in the same manner in which they would be applied to children
without disabilities, except as provided in section 612(a)(1) (i.e., the State must make a free
appropriate public education available to al eligible children with disabilities, including children
with disabilities who have been suspended or expelled from school) [section 615(k)(5)(A)].

If the public agency initiates disciplinary procedures applicable to al children, the agency must
ensure that the special education and disciplinary records of the child with a disability are
transmitted for consideration by the person or persons making the final determination regarding
the disciplinary action [section 615(k)(5)(B)].

If the child’s parent disagrees with a determination that the child’s behavior was not a
manifestation of the child’s disability or with any decision regarding placement, the parent may
regquest a hearing [section 615(k)(6)(A)(i)].

The State or local educational agency must arrange for an expedited hearing in any case described
in section 615(k) when requested by a parent [section 615(k)(6)(A)(ii)].

In reviewing a decision with respect to the manifestation determination, the hearing officer must
determine whether the public agency has demonstrated that the child’s behavior was not a
manifestation of such child's disability consistent with the requirements of section 615(k)(4)(C)
[section 615(k)(6)(B)(i)].
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(14)

(15)

(16)

(17)

(18)

(19)

(20)

(21)

In reviewing adecision under section 615(k)(1)(A)(ii) to place the child in an interim alternative
educational setting, the hearing officer must apply the standards set out in section
615(K)(1)(A)(ii)(2) (described in paragraph (3) above) [section 615(k)(6)(B)(ii)].

When a parent requests a hearing regarding a disciplinary action described in section
615(K)(2)(A)(ii) or (2) to challenge the interim alternative educational setting or the manifestation
determination, the child must remain in the interim alternative educational setting pending the
decision of the hearing officer or until the expiration of the time period provided for in section
615(k)(1)(A)(ii) or (2), whichever occurs first, unless the parent and the State or local educational
agency agree otherwise [section 615(K)(7)(A)].

If achildis placed in an interim alternative educational setting pursuant to section
615(k)(1)(A)(ii) or (2) and school personnel propose to change the child’s placement after
expiration of the interim alternative placement, during the pendency of any proceeding to
challenge the proposed change in placement, the child must remain in the current placement (the
child’'s placement prior to the interim alternative educational setting), except as provided in
section 615(k)(7)(C) [section 615(k)(7)(B)].

If school personnel maintain that it is dangerous for the child to be in the current placement
(placement prior to removal to the interim alternative education setting) during the pendency of
the due process proceedings, the LEA may request an expedited hearing [section 615(k)(7)(C)(i)].

In determining whether the child may be placed in the alternative educational setting or in another
appropriate placement ordered by the hearing officer, the hearing officer must apply the standards
set out in section 615(k)(2) (described in paragraph (3) above) [section 615(k)(7)(C)(ii)].

A child who has not been determined to be eligible for special education and related services
under this part and who has engaged in behavior that violated any rule or code of conduct of the
LEA, including any behavior described in section 615(k)(1), may assert any of the protections
provided for in Part B if the LEA had knowledge (as determined in accordance with section
615(k)(8)(A)) that the child was a child with a disability before the behavior that precipitated the
disciplinary action occurred [section 615(k)(8)(A)].

An LEA is deemed to have knowledge that a child is a child with a disability if--(a) the parent of
the child has expressed concern in writing (unless the parent isilliterate or has a disability that
prevents compliance with the requirements contained in this clause) to personnel of the
appropriate educational agency that the child isin need of specia education and related services;
(b) the behavior or performance of the child demonstrates the need for such services; (c) the
parent of the child has requested an evaluation of the child pursuant to section 614; or (d) the
teacher of the child, or other personnel of the LEA, has expressed concern about the behavior or
performance of the child to the director of specia education of such agency or to other personnel
of the agency [section 615(k)(8)(B)].

If an LEA does not have knowledge that a child is a child with adisability (in accordance with
section 615(k)(8)(B)) prior to taking disciplinary measures against the child, the child may be
subjected to the same disciplinary measures as measures applied to children without disabilities
who engaged in comparable behaviors consistent with section 615(k)(8)(C)(ii) [section
615(k)(8)(C)()]-



OSEP-98-3 PAGE 35

(22)  If arequest is made for an evaluation of a child during the time period in which the child is
subjected to disciplinary measures under section 615(k)(1) or (2), the evaluation must be
conducted in an expedited manner. If the child is determined to be a child with a disability,
taking into consideration information from the evaluation conducted by the agency and
information provided by the parents, the agency must provide special education and related
services in accordance with the provisions of Part B of the Act, except that, pending the results of
the evaluation, the child must remain in the educational placement determined by school
authorities [section 615(k)(8)(C)(ii)].

(23)  Nothing in Part B shall be construed to prohibit an agency from reporting a crime committed by a
child with a disability to appropriate authorities or to prevent State law enforcement and judicial
authorities from exercising their responsibilities with regard to the application of Federal and
State law to crimes committed by a child with a disability [615(k)(9)(A)].

(24)  Anagency reporting a crime committed by a child with a disability to appropriate authorities
committed by a child with a disability must ensure that copies of the special education and
disciplinary records of the child are transmitted for consideration by the appropriate authorities to
whom it reports the crime [section 615(k)(9)(B)].

(25)  Thefollowing terms are defined as follows for purposes of section 615(k):

@ The term "controlled substance" means a drug or other substance identified under
schedules|, I1, 111, 1V, or V in section 202(c) of the Controlled Substances Act (21 U.S.C.
812(c) (copy attached)) [section 615(k)(10)(A)].

(b) Theterm "illegal drug" means a controlled substance; but does not include such a
substance that is legally possessed or used under the supervision of alicensed healthcare
professional or that islegally possessed or used under any other authority under that Act
or under any other provision of Federal law [section 615(k)(10)(B)].

(© Theterm ‘substantial evidence’ means beyond a preponderance of the evidence [section
615(k)(10)(C)].

(d) Theterm ‘weapon’ has the meaning given the term ‘ dangerous weapon’ under paragraph
(2) of the first subsection (g) of section 930 of title 18, United States Code (copy
attached) [section 615(k)(10)(D)].

SECTION 615(m)--TRANSFER OF PARENTAL RIGHTSAT AGE OF MAJORITY Thissection
permits States to transfer procedural rights under Part B from the parents to children with disabilities who
reach the age of majority under State law, but who have not been determined to be incompetent under
State law. If the State chooses to provide for such transfer, it must ensure that:

Q) The public agency provides any notice required by section 615 to both the individual and the
parents,

2 The public agency transfers all other rights accorded to parents under Part B to the child;

3 The public agency notifies the individual and the parents of the transfer of rights; and
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(@] All rights accorded to parents under Part B transfer to children who are incarcerated in an adult or
juvenile Federal, State, or local correctional institution.

In addition, if State law allows that a child with a disability, who has reached the age of majority under
State law and has not determined to be incompetent, may be determined not to have the ability to provide
informed consent with respect to the educational program of the child, the State establishes procedures for
appointing the parent of the child, or if the parent is not available, another appropriate individual, to
represent the educational interests of the child throughout the period of eigibility of the child under Part
B of the Act.

Section 616--Withholding and Judicial Review

Section 616 retains the provisionsin prior law regarding the Secretary’s withholding of funds under Part
B, with the following changes:

@ Section 616(a)(1)(B) has been revised to provide that the Secretary may, under specified
conditions. (a) withhold, in whole or in part, any further payments to the State under Part B; or
(b) refer the matter for appropriate enforcement action, which may include referral to the
Department of Justice (underlining added to show additionsto prior law).

()] Section 616(c) has been added to set forth specific procedures for withholding Part B funds from
a State where responsibility for ensuring that the requirements of Part B are met with respect to
children with disabilities who are convicted as adults under State law and incarcerated in adult
prisonsis assigned to a public agency other than the SEA pursuant to section 612(a)(11)(C). That
section provides that:

For purposes of section 616, where responsibility for ensuring that the requirements of Part B are
met with respect to children with disabilities who are convicted as adults under State law and
incarcerated in adult prisons is assigned to a public agency other than the SEA pursuant to section
612(a)(11)(C), the Secretary, in instances where the Secretary finds that the failure to comply
substantially with the provisions of Part B are related to a failure by the public agency, shall take
appropriate corrective action to ensure compliance with Part B, except--

@ any reduction or withholding of payments to the State is proportionate to the total funds
allotted under section 611 to the State as the number of eligible children with disabilities
in adult prisons under the supervision of the other public agency is proportionate to the
number of eligible individuals with disabilities in the State under the supervision of the
SEA; and

2 any withholding of funds under section 616(c)(1) shall be limited to the specific agency
responsible for the failure to comply with Part B.

Section 617--Administration
Section 617(c) retains without change the requirements at section 617(c) in prior law regarding the
confidentiality of personally identifiable information. The other provisions of section 617 address

responsibilities of the Secretary, and do not set forth requirements for States, SEAS, or LEAS.

Section 619--Preschool Grants
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The changes to section 619 set forth in the IDEA Amendments of 1997 take effect for funds appropriated
for Federal fiscal year 1998. Statesthat receive a grant award under section 611 are also €ligible to
receive agrant award under section 619 if they provide afree appropriate public education to al eligible
children, aged three through five, in the State.

SECTION 619(d)--RESERVATION FOR STATE ACTIVITIES For each fisca year, a State may
retain, for administration and other State-level activities in accordance with section 619(e) and (f), not
more than the following amount, as determined by the Secretary and reported to the SEA: 25 percent of
the amount the State received under section 619 for fiscal year 1997, cumulatively adjusted by the
Secretary for each succeeding fiscal year by the lesser of--(A) the percentage increase, if any, from the
preceding fiscal year in the State's allocation under this section; or (B) the percentage increase, if any,
from the preceding fiscal year in the Consumer Price Index For All Urban Consumers published by the
Bureau of Labor Statistics of the Department of Labor.

SECTION 619(e)--STATE ADMINISTRATION Section 619(¢€)(1) provides that a State may use not
more than 20 percent of the maximum amount it may retain under section 619(d) for any fiscal year, for
the purpose of administering section 619 (including the coordination of activities under this part with, and
providing technical assistanceto, other programs that provide services to children with disabilities).
Section 619 (€)(2) further provides that the funds described in section 619(e)(1) may also be used for the
administration of Part C, if the SEA isthe lead agency for the State under Part C

SECTION 619(f)--OTHER STATE-LEVEL ACTIVITIES Each State shall use any fundsit retains
under section 619(d) and does not use for administration under section 619(e):

(D] for support services (including establishing and implementing the mediation process required by
section 615(€)), which may benefit children with disabilities younger than 3 or older than 5 as
long as those services al so benefit children with disabilities aged 3 through 5;

2 for direct services for children eigible for services under section 619;
3 to develop a State improvement plan under subpart 1 of part D;

(@] for activities at the State and local levelsto meet the performance goals established by the State
under section 612(a)(16) and to support implementation of the State improvement plan under
subpart 1 of part D if the State receives funds under that subpart; or

5 to supplement other funds used to develop and implement a Statewide coordinated services
system designed to improve results for children and families, including children with disabilities
and their families, but not to exceed one percent of the amount received by the State under
section 619 for afiscal year.

SECTION 619(g)(1)--SUBGRANTSTO LOCAL EDUCATIONAL AGENCIES-SUBGRANTS
REQUIRED Each State that receives a grant under section 619 for any fiscal year shall distribute any of
the grant funds that it does not reserve under section 619(d) to local educational agencies in the State that
have established their eligibility under section 613, as follows:

(A) BASE PAYMENTS- The State shall first award each agency described in paragraph (1) the
amount that agency would have received under section 619 for fiscal year 1997 if the State had
distributed 75 percent of its grant for that year under section 619(c)(3), as then in effect.
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(B) ALLOCATION OF REMAINING FUNDS- After making allocations under section
619(9)(1)(A), the State shall--(i) allocate 85 percent of any remaining funds to those agencies on
the basis of the relative numbers of children enrolled in public and private elementary and
secondary schools within the agency’sjurisdiction; and (ii) alocate 15 percent of those remaining
funds to those agencies in accordance with their relative numbers of children living in poverty, as
determined by the SEA.

SECTION 619(g)(2)--SUBGRANTSTO LOCAL EDUCATIONAL AGENCIES-
REALLOCATION OF FUNDS If an SEA determinesthat an LEA is adequately providing afree
appropriate public education to all children with disabilities aged 3 through 5 residing in the area served
by that agency with State and local funds, the SEA may reallocate any portion of the funds under section
619 that are not needed by that local agency to provide afree appropriate public education to other local
educational agenciesin the State that are not adequately providing specia education and related services
to al children with disabilities aged 3 through 5 residing in the areas they serve.

SECTION 619(h)--PART C INAPPLICABLE Part C (which replaces Part H, effective July 1, 1998)
does not apply to any child with a disability receiving afree appropriate public education, in accordance
with Part B, with funds received under section 619.

Attachments:

Assurances regarding Implementation of the Requirements during Federal Fiscal Year 1998
ED Form 80-0013
34 CFR 8§876.703

cC: State Directors of Special Education
Regional Resource Centers
Federal Resource Center
National Early Childhood Technical Assistance System
Technical Assistance Alliance for Parent Centers
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PART B OF THE

INDIVIDUALSWITH DISABILITIES EDUCATION ACT,
ASAMENDED BY THE INDIVIDUALSWITH DISABILITIES
EDUCATION ACT AMENDMENTS OF 1997

Assurances regarding |mplementation of the Requirements during Federal Fiscal Year 1998

For the purposes of implementing provisions of the Individuals with Disabilities Education Act
Amendments of 1997, which amend the Individuals with Disabilities Education Act (the Act), the State of
assures that throughout the period of the grant award, al public agenciesin the
State will comply with al of the requirements of Parts A and B of the IDEA, as amended by the IDEA
Amendments of 1997, including, (1) al of the policies and procedures that were approved as part of the
State’'s most recent prior year State plan under Part B of the IDEA that are not inconsistent with the IDEA
as amended by the IDEA Amendments of 1997; and (2) al of the eligibility requirements of Section 612
of the Act, asamended. The State also assures that no later than July 1, 1999, the State will revise its
statutes, regulations, policies, and procedures to make them fully consistent with the IDEA as amended
by the IDEA Amendments of 1997 and that it will provide the Secretary copies of the statutes,
regulations, policies and procedures it has in effect to ensure that it meets each of the eibigility
reguirements in section 612 of the Act.

Typed Name and Title of Authorized State Official Who Has Authority
to Make All Assurances Above

Signature Date

Form Approved
OMB #1820-0030
Exp. Date: 6/30/98



