10

11

12

13

14

15

16

17

18

19

20

21

22

July 11, 2018

Page 1

FEDERAL COMMI SSI ON ON SCHOOL SAFETY

July 11, 2018

9: 00 a.m to 11:05 a. m

Ei senhower Executive Office Building
1650 Pennsylvania Avenue NW
| ndi ana Treaty Room

Washi ngton, D.C.

Reporter By: Mi chael Farkas

www.Capital ReportingCompany.com
202-857-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

July 11, 2018

10

11
12
13
14
15

16

17

18

19

20
21

I NDE

SPEAKERS

SECRETARY BETSY DEVOS

SECRETARY ALEX AZAR

ATTORNEY GENERAL JEFF SESSI ONS

SECRETARY KI RSTJEN NI ELSEN

SHERYL KATAOKA, M D.

GABRI ELLE A. CARLSON, M D.

MARK COLFSON, M D

QUESTI ON AND ANSVEER SESSI ON

JENNI FER MATHI S

DORI S FULLER

SONJA TRAI NOR

JOHN VERD
QUESTI ON AND ANSVEER SESSI ON

CLOSI NG STATEMENTS

SECRETARY AZAR

SECRETARY BETSY DEVOS
SECRETARY NI ELSEN

ASSI STANT ATTORNEY GENERAL W LLI AMS

111

Page 2

Page 2

PAGE NO

10

14

23

33

43

56

66

75

85

95

108

109
110

www.Capital ReportingCompany.com

202-857-3376



10

11

12

13

14

15

16

17

18

19

20

21

22

July 11, 2018

Page 3
PROCEEDI NG

SECRETARY DEVOS: Good norning everyone. |'d
like to wel cone everyone to this Federal Commi ssion on
School Safety Meeting.

This is our second full comm ssion nmeeting.
In late June we net and considered the inpact of cyber
bul ' yi ng and youth consunption of violent entertainnment
upon students, as well as the affects of nedia coverage
of mass shooti ngs.

The purpose of our neetings has been to hear
from experts and ot hers about best practices and
recommendati ons for keeping students safe at school.

As I’ve noted in the past, the comm ssion was
established by President Trunmp in March of this year,
in response to the tragedy at Margery Stoneman Dougl as
Hi gh School, in Parkland, Florida.

Unfortunately, we are all too aware that this
was not an isolated incident. And so, we continue to
press ahead to see what is working in |local conmmunities
across the nation.

The conm ssion continues its work of gathering

information from students, parents, teachers and school
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counsel ors, professionals and others.

We do that through conm ssion neetings, such
as this, field visits, listening sessions and feedback
we receive through our enmmil address, safetynet.gov.

W will continue to solicit and gather
informati on from professionals here and across the
country. We know that there is no one-size fits al
pl an, no standardi zed approach, when it cones to school
safety.

Every school and every community is different.
That’s why the conmm ssion will make recommendati ons,
not issuing nmandat es.

These recommendations will address a range of
i ssues including character devel opnents, energency and
crisis training, best practices and school building
desi gns and canpus security and the effect that various
forms of entertai nnent may have of vi ol ence, anong
ot hers.

This inmportant work continues today with our
expert panels. | look forward to hearing from each of
our speakers, and the know edge from speaking nore to

my fellow conm ssioners, secretaries and all the
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speakers. Thank you.
SECRETARY AZAR: Great. Thank you very
much, Secretary DeVos.

And, good norning, speakers and fellow
conm ssioners. And good norning to all those in the
audi ence.

| am very pleased to be hosting this neeting
today. This is the first and only conm ssi on neeting
to be hosted by The Departnent of Health and Human
Servi ces.

And it will cover sone very critical issues
related to the health and safety of students in our
school s.

In particular, we’'re here to focus on the
guestion of our children’s nmental health. Many
children struggle with what are known as seri ous
enoti onal di sturbances, which are severe nental health
chall enges that interfere with their daily lives.

Despi te having di agnosabl e di sorders that can
be treated, many do not receive adequate care.
Addressing this public health crisis requires a

concerted nulti-di nensi onal approach.
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In particular, inproving access to high-
gquality behavior health treatnent, including early
identification and intervention for children, youth and
their famlies, is one of HHS s core m ssions. Half of
adult nental illness begins before the age of 14, and
three-fourths of it begins before age 24.

In addition, while suicide is npbst common
anong ol der adults, suicide is now the second | eadi ng
cause of death anong youth age 15 to 24, after
uni ntentional injury.

Conpared with their peers, people within this
age group with nental disorders are nore likely to
experience honel essness, be arrested, drop out of
school and be underenpl oyed.

Ment al health di sorders produce nore
disability within this age group than any other chronic
health condition. Therefore, neeting the behavioral
heal th needs of our young people is essential.

The topic for the HHS Conm ssi on Meeting today
is curating a healthier and safer approach, issues of
mental health and counseling for our young people.

Today, we will be hearing from seven different
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speakers, who will share their expertise and know edge
on three topics, integrating behavioral health services
in the schools, the use of psychotropic nedications for
children and confidentiality issues related to H PPA
and FERPA.

Remar ks from our speakers today will help
shape the Comm ssion’s final report. | want to
acknowl edge ny fellow Conm ssioners’ commtnment to this
initiative and thank Secretary Devos for her
| eader shi p.

As Comm ssioners, we have an extrenely
inportant job to do and we are taking our roles very
seriously. Ensuring a healthier and safer school
environnment is of the utnost inportance and we all play
a critical role in this process.

| want to thank all of the speakers who have
come here today, to share your know edge and expertise
with us about these very critical and inportant
matters. We |l ook forward to hearing from each of you.

I’d now | i ke to introduce The Attorney General
of The United States and ask himfor his opening

remar ks.
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ATTORNEY GENERAL SESSI ONS: Thank you,
Secretary Azar, for your |eadership. And particularly
| want to thank Secretary DeVos for Chairing this
School Safety Comm ssion. It’s an inportant subject.
We need to nake progress. | think we can do so.

When you nmeet with | aw enforcenent, as | do,
on a regular basis and post-violence in our schools,
we’ ve had a nunber of neetings, there is a commpn
t henme, nuch of which I think will be discussed today,
about how we can do better in working with | aw
enf orcenent, schools and nental health and health
departnents, to be nore effective.

We know that nmental health is a big problemin
our crimnal justice system The average study shows
that fourteen percent of state and federal prisoners,
these are people in the prison system have experienced
serious psychol ogical distress. Wereas 26 percent of
jail inmates have reported serious psychol ogi cal
di stress.

So, the jails are the |ocal places, where
often it used to be the town drunks, they would say,

woul d — woul d be there, but really a |lot nore than
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that, people with different, serious problens.
Wher eas, anong the American public, about five percent
suffer from psychol ogi cal distress.

| believe this is inportant. In the nmeetings
we’ ve had, in the neetings with | aw enforcenent, we
recogni ze that there are a nunber of potenti al
(silencers). Maybe this is not legally a problem but
we think it’s a problem

You have Juvenile Courts. They maintain
records quite confidentially and secret. You have
school systens that maintain records and informtion
and they keep it private.

Police are taught to nmaintain privacy in what
t hey do. Psychol ogical treatnent is maintained quite
privately, as well as nedical treatnments that are — is
that on? Thank you.

So, in a way, you would think, wouldn't it be
good if all the people that were involved in this, the
school resource officers, our counselors, our
principals, teachers, could discuss a child pretty
openly, about what kind of difficulties this child my

be havi ng, what kind of risks are there.
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And it may be that the |laws are not as
restrictive as we think they are. And it may be that
in sone instances we need to change the rules.

But certainly, there’ s a perception out there,
that we need to be — by nmany, that you can’t share
information of this kind, because it would violate sone
l aw, you could be sued. And this, | believe, is a
detrinment to actually hel ping children avoid a problem

Thank you, M. Chairman. |It’s great to be
with you.

SECRETARY AZAR: Well, thank you very nuch,
Attorney General Sessions.

And |'d like to now turn the floor over to
Secretary Nielsen, for her opening remarks. Secretary.

SECRETARY NI ELSEN: Thank you. And good
norning to everyone. It’'s a pleasure to join you here
today for this very inportant topic.

I’d like to start off by thanking Secretary
DeVos and Secretary Azar, for hosting the Conm ssion
Meeti ng today.

And in particular, 1'd like to thank HHS for

bringi ng together such an expert panel, that | really
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| ook forward to listening to your remarks.

As this Conmm ssion has di scussed before,
enhanci ng school safety involves not only physical
security, which is what we do at The Departnment of
Horel and Security, but also nental and behavi oral
heal t h.

| ook forward to continuing to work with al
of you, in the com ng nonths, to determ ne ways that
DHS can support our nutual efforts.

I'"d also like to thank those that are here
today, to provide their prospectives. | amvery
interested in | earning nore about how we can better
integrate nental health into schools and to ensure that
while we are striving to provide our students with a
saf e and secure place, we are also respecting their
privacy and civil rights, as the Attorney General
ment i oned.

By sharing your know edge and experiences with
the Comm ssion, we will be better able to identify and
i npl ement a plan in enhancing the safety and security
of our nation’s schools.

As we discuss ways to better integrate
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behavi oral and nental health services, | just want to
hi ghlight a few of the things we’re doing at DHS.

I n previous neetings, we’ve discussed
informati on sharing, alert and warning, capacity
building with state and | ocal |aw enforcenent, incident
response, energency planning.

And we certainly continue to identify | essons
| earned from school energencies, which highlight the
i nportance of preparing school officials and first
responders to inplenment energency operations plans.

Today, | want to nention that in collaboration
with our |ocal governnent and comrunity partners,
school s can take steps to plan for these potenti al
energenci es through the creation of an Enmergency
Operati ons Pl an.

By having plans in place to keep students and
staff safe, schools play a key role in taking
preventive and protective nmeasures to stop the
energency or to mtigate it, if one should occur,

i ncor porating FERPA and HI PPA, as Secretary Azar
mentioned, into this planning process, we'll talk a bit

about that today.
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VWhile in the process of devel oping or revising
t hese pl ans, schools nust take steps to consider
student privacy and civil rights and other |aws, as we
work towards their safety.

To assist schools in this process, we here at
the table, have issued a guide for devel opi ng hi gh-
quality School Enmergency Operations Pl ans.

I’d like to direct schools, adm nistrators,
state and |l ocal officials, to our guide and to work
with us to better understand how we can incorporate
this information into school planning throughout the
school systens.

Included in this guide is a discussion on how
Energency Operation Planning within schools should
consi der these very inportant privacy aspects.

We recommend that planning teans, responsible
for devel oping and revising them understand the |aws,
as the Attorney General said, there is nmuch discussion
to be had on how we can use the |laws to ensure that we
are al so protecting those nost vul nerabl e anong us.

I"d like to thank, again, Secretary Azar and

DeVos for organizing today’s neeting. And | |ook
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forward to hearing fromthe panelists. Thank you.
SECRETARY AZAR:. Excellent. Thank you very

much, Secretary Niel sen

As we get going, with our testinony, | would
just like to rem nd you that each our panelists that
we’ || have through the three panels today, that your
full testinony will be in the record, as we try to

manage to our tinmes. So, please do know that we’l
have your full remarks in the record.

So, first I'd like to welcome Dr. Sheryl
Kat aoka. Did | pronounce that correctly?

DR. KATAOKA: Yes.

SECRETARY AZAR: Thank you. Doctor Kataoka is
Prof essor-i n-Residence in the UCLA Division of Child
and Adol escent Psychi atry.

She will be speaking today about integrating
Behavi oral Health Services into schools. And we | ook
forward to your comrents.

Dr. Kataoka. Thank you.

DR. KATAOKA: G eat. Thank you so much for
inviting nme here today. | really appreciate it. And I

| ook forward to talking to you nore about how we can
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better inprove access to nental health services for our
chil dren.

As a child psychiatrist, not only do | see
patients in the University Hospital, but | also see
themin school -based health centers, a place where |
see many children and famlies who woul d not have
ot herwi se gotten nental health treatnment, had it not
been available in their schools.

As you know, schools are often the center of a
community and for many famlies a famliar place that
t hey trust.

For al nost 20 years | have been consulting to
the Los Angeles Unified School District, a district
t hat serves 600, 000 students, K through 12.

Through nmy work in schools, | have - oh, sorry
- through ny work in schools, |I have cone to appreciate
t he i nportance of pronoting the nental health and well -
bei ng of students, through the school system which can
decrease the stigm associated with nmental health care
and decrease many of the barriers to care associated
with children getting services.

Child nental health problens not only result

www.Capital ReportingCompany.com
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in enmotional distress, but can also |ead to significant
educati onal probl ens.

Students with nental health problens are nore
likely to have | ower grades, higher rates of
absenteeism and al so are at a greater risk for drop-out
from hi gh school

Mental health problenms in childhood can al so
| ead to worse adult outcones, such as higher rates of
unenpl oyment and rel ati onship probl ens.

Despite the fact that nore than one in every
five youth in The United States has a nental health
di sorder, less than half receive the treatnent they
need.

Of those youth who receive care, they are nore
likely to get that care in schools, nore likely than in
specialty nental health care or primary care.

In fact, when ny coll eague, Dr. Lisa Jacox did
a random zed trial, |looking at two effective
treatnments, but one provided in schools, the other in
community nental health clinics, the results were
stri ki ng.

It turned out that in the school setting, over
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90 percent of the students finished the treatnent,
versus in the community nmental health clinics, there
was only 23 percent even started care and 15 percent
conpl eted treatnent.

In other words, only nine of the sixty youth,
who were getting treatnent in the community nental
health clinic conpleted treatnment versus 53 of 58
conpl eted treatnent in schools.

Providing on-site nental health services in
schools can greatly increase access to nental health
care, especially in lowresource comunities, where
multiple barriers to care exist.

I would like to now turn our attention to ways
in which nental health services can be integrated into
school s.

One school -wi de approach to nental health is
the multi-tiered systens of support, otherw se known as
MTSS.

Wth this nodel there is an effort to align
school s’ resources in order to pronote students
acaden c, behavioral and enotional devel opnent across

three tiers of services.
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So, if you picture a triangle, the bottom part
of the triangle is what we call Tier One, for Universal
Prevention Services.

So, one exanple of these universal approaches
is the PBIS, or Positive Behavioral Intervention and
Supports approach that you all have been introduced, by
your site visit at Randall Schools, in Muryl and.

A second exanple is a Universal Prevention
Programcalled Life Skills Training, which is delivered
in mddle schools and teaches sel f-managenent, soci al
skills, drug awareness, and al so teaches students how
to resist using drugs.

Thi s program has been shown to be effective in
decreasi ng al cohol and drug use, but al so decreases
aggression as well as delinqguency.

If we go back to our triangle, so the mddle
part of the triangle is the Tier Two Services or
Services for At-Ri sk Youth,

So, in ny district, in Los Angeles, they did a
survey of all the 6th Graders in our district. And
they found that 40 percent of students reported knife

or gun violence exposure in the |ast year.
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So, they really - and we - when we | ooked at
our research, we found that nore exposure to violence,
led to greater |ikelihood of school suspensions and was
also related to absenteeismin school.

In response to this pervasive problem our
district has inplemented a Tier Two G oup Intervention,
called CBITS, the Cognitive Behavioral Intervention for
Trauma in School s.

Thi s program has been shown to decrease Post
Traumatic Stress as well as depressive synptons and has
al so i nproved school grades.

Now, let's consider the tip of our triangle,
or Tier Three. Treatnents that are necessary, for
about the top one to five percent of students, that
really need individual diagnosis, treatnment, famly
t herapy, even psychiatric care, treatnment services can
be provided through a variety of school -based health
nodel s.

For exanpl e, through school -based heal th
centers that integrate nental health treatnent with
general health services and are often | ocated right on

t he school canpus.
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Anot her nodel is the Mental Health
Consul tati on Model, where clinicians can consult to
i ndi vi dual students or to teachers for their whole
cl assroom or even to schools and districts.

Finally, there are University District
Part nershi ps, such as the one that we have between UCLA
and Los Angeles Unified.

These nodels also use a nulti-disciplinary
teamw th clinicians, such as psychiatrists,
psychol ogi sts, clinical social workers and counsel ors.

Additionally, others have shown that tele-
nmedi ci ne can be very effective in reaching especially
t he nost under-served areas, such as rural schools.

In sunmary, nental health problenms are common
and can deeply affect school performance in a nunber of
key areas. Mental health is a critical ingredient for
overall child devel opnment and educati onal success and
is an essential conponent to the educational m ssion.

As The Nati onal Acadeny of Science has
docunented in their report, entitled Preventing Mental,
Enoti onal and Behavi oral Di sorders Anong Young Peopl e,

a nunber of evi dence-based universal and indicated
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prevention prograns already exist, unfortunately few
school s deliver them

In order for every child to have access to a
multi-tiered system of support in their school, ranging
from Universal Interventions for all students,
| ndi cated Prevention Progranms for kids at risk, as well
as treatnents for those few that need intensive
treatnments, | recomend the Comm ssion consider the
foll owi ng three points:

Nurmber One, we need to expand the nental
heal th workforce in schools. This can be acconplished
in a nunber of ways.

We can better |link community behavioral health
agenci es with neighboring school canpus. W can
i ncrease the nunber of onsite clinicians, especially in
| ow-resource communities, where unnmet need is greatest.

We can create nore school -based heal th
centers, like the one | work at, where students can
just wal k straight fromclass to their appointnment with
me. And then they can see the pediatrician next door
for their well-child check.

By expandi ng the Mental Health Workforce in
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school s, clinical social workers, counselors,
psychol ogi sts and child psychiatrists can all intervene
in schools much earlier in the course of a nental
illness, instead of waiting for themto show up at our
offices, often too little, too |late.

Nurmber Two, we need to provide training and
techni cal assistance for school -based clinicians. So,
this expanded Mental Health Wrkforce will need to be
trained in the prevention and treatnment interventions
t hat have been studied and found to be effective.

Regi stries of evidence-based prevention
progranms, such as Blueprints for Healthy Youth
Devel opnment, can point schools to the types of
interventions proven to pronote healthy devel opnent in
children and decrease their risk for nmental illness.

Finally, Nunmber Three, we need to ensure that
all stake-holders in the school environnment are
equi pped to understand and support the social enotional
devel opment of children

This includes not only educating our students,
their parents and fam lies, our teachers and

principals, but also the bus drivers, cafeteria workers
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and school resource officers.

School community has a critical role to play
in ensuring that our young people thrive and that we
all work toward preventing nental disorders and
sui cides that are inpacting our children.

Thank you for this opportunity to speak today
about ways to inprove access to nental health services
in schools as one part of your larger plan to address
school safety.

SECRETARY AZAR: Wonderful. Thank you very
much, Dr. Kataoka. And thank you especially for the
evi dence you presented, as well as the recomrendati ons,
the concrete recomendati ons.

We'll now turn to hearing from our other
panelists on the topic of psychotropic nmedications for
chil dren.

This is a very inportant topic. And we're
going to hear two viewpoints on this matter. Our first
speaker is Dr. Gabrielle Carlson, Professor of
Psychiatry and Pediatrics and Director of the Division
of Child and Adol escent Psychiatry at the State

University of New York. She is going to be speaking on
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the i nportance of medication use for children.

Dr. Carlson, if |I could turn to you

DR. CARLSON: Good norning. Thank you for
inviting ne to speak to you today about the inportance
of psychiatric nedication treatnment for conplex
behavi oral health needs in children.

Knowi ng the high norbidity of children with
enoti onal disturbance, | devel oped a consultation
program bet ween Stoney Brook's Division of Child and
Adol escent Psychiatry and the school districts in
Suffol k County, New York, in 1990.

We' ve seen over 3,000 cases since then. Sone
of them are managed in the community and sone in
regul ar education schools, sone have needed psychiatric
hospitalizations, and some need conbi ned school s and
nmental health programs, |ike what you' ve just heard
about .

l"d like to introduce you to six students who
were referred to our program for naking violent
threats. And soneone in school was so worried about
then, that they wanted a psychiatric evaluation. |1've

elimnated the identifying information, for privacy
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protection.

Adam was in Second Grade. He was being
bullied, so he kept a Boy scout knife in his pocket, to
protect hinself. Wen he inpulsively brandished it, he
was suspended and ultimately referred to us, to
ascertain if he was truly a danger

Brian was a High School Junior. His life was
a series of m shaps and bad deci si ons, including
snmoki ng marijuana in school

Hi s nost recent infraction was a phone cal
threatening to bl ow up the school. Parents thought he
was j ust expressing boyi sh hygienics.

Colin is 11 and has |long, severe tantrunms and
becomes physically aggressive when he doesn't get his
way, feels overwhel med by a task, has to switch tasks
or things get too noisy and confusing.

Tantruns last for up to an hour. His
communi cation skills are poor. He takes everything
literally. And when he's enraged, there is no tal king
to him He is unnmanageable in school.

Emly was in 9th G ade and has al ways been

shy. She had been frequently absent from school since
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Ki nder gart en.

She | earned early that if she got
unconfortable in a situation and avoided it, she felt
better.

In (9th Grade she stopped going to school and
wi t hdrew herself from everyone else), if her Mother
sent her to school.

Janell e was also in 9th Grade. She described
herself as nmean and angry, hated everything fun and
just wanted to be |left alone. She'd even been
suspended for fighting. Previously a good student.

Her grades had slipped, because she was unnotivated and
cut cl ass.

Finally, Raphael was 17. He'd becone
increasingly wthdrawn and seemed paranoid. That is,
he m sinterpreted events around him personali zing
t hem when there was no evidence that anyone or any
t hi ng was agai nst him

He too had been a reasonabl e student in the
past, but appeared to |ose the ability to be |ogical,
when he spoke or wwote. His notebook was found to have

weird drawings in it of disnmenbered bodi es of people
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and ani mal s.
So, Adam and Brian have ADHD, Attention
Deficit Hyperactivity Disorder. (The synbol is)
"H DE," which is what you want to do these kids

sonetines. The "H' is for Hyperactive, the is for

| mrpul sive, the "D" is for Distractible and Di sorgani zed
and the "E" is for Enotional. The worl dw de preval ence
of ADHD is about five percent.

Adam was unconplicated. He wouldn't sit or be
quiet in class. He did inpulsive things, |ike carrying
a knife, which he knew he shoul dn't have.

He was di sorgani zed and | ost his honeworKk,
assum ng he even did it, and had tenper-tantruns when
he was upset.

He responded to ADHD nmedication. Up to 80
percent of children will. The teachers and parents
wor ked toget her on a Behavior Plan and he inproved
consi der abl y.

There is evidence that supports the long-term
ef fectiveness of ongoing nedication for ADHD. So,

there is good reason to believe that he will remain

functi onal .
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Now, Brian is an exanple of what happens with
untreated ADHD. ADHD symptons (often can |ead to)
dropouts, arrests, drug abuse and car accidents, are
common consequences. Thank you.

Hi s parents didn't believe in prescription
medi cation, so their son self-medicated with marijuana.
He slid under the radar screen until secondary school.

Parents mnim zed the problens until the
school arranged for our consultation. |t probably
isn't too late to treat him Teens do respond to ADHD
medi cat i ons.

However, the possibility of diversion,
difficulty nonitoring effectiveness and even getting
the teen to take nedication, because of stigma, make
treatment nmuch nore conpli cat ed.

In fact, up to 40 percent of youth with ADHD
don't get treated at all. And the 60 percent who may
get nedi cation don't necessarily have their treatnent
optim zed.

Brian may well end up in jail. The preval ence
of mental illness in the juvenile justice system are

as high as 70 percent.
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Colin is an exanple of diagnostic conplexity.
It would be easy to m stake his problenms for ADHD or
brattiness. |In fact, he has Autism

This is a disorder that probably starts in
chil dhood, and at birth and inpacts social interaction,
| anguage problens, the ability to switch gears quickly
or to tolerate excessive sensory input.

When those synptons are overwhel m ng, the
child does what non-verbal animls do under stress.
They shut down, run away or become aggressive.

Li ke all nedical conditions, autismcones in
mld, noderate and severe. Up to 2.4 percent of people
may have it, but sonme are nmuch nore inpaired than
ot hers.

(Sonetimes nedication may regul ate the
enotion) - may regul ate the enotional overload. The
medi cations that have been studied for this are drugs
t hat have been used to treat other serious disorders
and are called anti-psychotics, even though these
children are not psychoti c.

Chil dren who previously m ght have been

institutionalized can be maintained in the conmmunity,
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sonetinmes even in regular education classroons.

Colin needed to be hospitalized, where the
correct diagnosis was established, treatnment was
initiated, and he was referred to a school programfor
behavi orally dysregul ated children with Autism

The educational, psychol ogical and psychiatric
supports woul d help his outburst behavior. But the
waiting list to get into this programwas very | ong.

Em |y and Janelle | ooked |ike they had
behavi oral problens, but are suffering fromanxiety and
depressi ve disorders.

Em |y had been shy as a child. And the nore
avoi dant she becanme, the nore avoi dant she got. She
devel oped Social Anxiety Disorder, an extrene fear of
(i naudi ble — no sound) - only 30 percent of Soci al
Anxi ety Disorder is treated in spite of the fact that
t here have been robust (inaudible — no sound) 80
percent of the (inaudible — no sound) nedication, but
these figures are often not avail abl e.

(I'naudi bl e — no sound) that change is one of
the (inaudi ble — no sound) 60 percent of depression is

ever treated. That's a shame, because there are
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treatments for depression.

It doesn't respond quite as quickly as
anxiety. Seventy percent of children responded to
conmbi ned behavi oral and nedication treatnment in three
nont hs and by six nonths 80 percent had responded.

Al t hough we worried about whether these
medi cations caused suicide, nore evidence is on the
side of their preventing suicide, with benefits clearly
out wei ghi ng ri sks.

It is extrenely concerning that there has been
a common rise of both depression and suicide rates in
young peopl e.

Raphael has the | east common condition of
those | have discussed, because it's difficult to make
t he di agnosis accurately.

He appears to be devel oping a psychosis, a
| oss of ability to distinguish what is real from what
is his owmn thinking. It effects logic, concentration
and notivati on.

Al t hough up to 63 percent of patients can
reach a synptonmatic rem ssion with medication and ot her

treatments, the treatnments are nmulti-factorial
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requi res considerable skill. And so, Raphael needed a
psychiatric program enbedded in the schools.

They' ve beconme increasingly necessary with the
decrease of hospital beds and the |l engths of stay in
t hose hospitals.

These cases are intended to denonstrate three
points, mental illness is significant and inpairing.
It's treatable, but requires accurate diagnosis and
attention to individual circunstances.

The child, the school and his famly, we often
know what to do, but it's the lack of resources that
keep us fromdoing it.

It often works best with conbi ned psycho-
social treatnments and a good school program And it's
a tragedy that m sinformation and stigm and | ack of
access keep people fromeffective treatnents.

These children are not likely to be
contributing majorly to violence in schools, but they
require a |l ot of care.

And | want to thank this Comm ssion for the
attention and exam nation of our situation of schools,

of children in those schools and allow ng our children
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the best opportunity for grow ng up and becom ng great
adults. Thank you.

SECRETARY AZAR. Great. Thank you, Dr
Carlson. And thank you for bringing a human face to
the issue of the challenges we're facing as well as to
t he question of psychotropic nedications for children
wi th serious nental disorders.

Qur second speaker is Dr. Mark O fson,

Prof essor of Psychiatry and Epi dem ol ogy, Mental Health
Servi ces Researcher and Research Psychiatrist at

Col unbia University and the New York State Psychiatric
I nstitute.

He is going to be speaking on the inportance
of using caution when nmedicating children. Thank you
very much

DR. OLFSON: Well, thank you. | am pleased to
have an opportunity to discuss inproving the use of
psychotropi c nmedication in children and adol escents in
The United States.

As sonmeone who studies patterns and trends, in
psychotropi c medications, |I'moften asked whet her young

people in The U.S., are undertreated or overtreated
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with these drugs, to which |I always answer, "Both,"
whi ch generally provokes mld consternation. So, |et
me expl ain.

First, 1'd like to make a few points about
under-treatnment. There is conpelling evidence that
U.S. children and adol escents are under-treated with
psychotropi ¢ nedi cati ons.

And adol escent depression provides a case in
point. As you've heard, depression is highly
di stressi ng, puts young people at increased risk not
only for suicide, but also and nmuch nore commonly, it
I ncreases their risk of educational failure, obesity,
snmoki ng and ot her drug probl ens.

In recent years we have seen an increase in
depressi on anong adol escents that's coincided with
rising national rates of youth suicide.

In any given year, around one in nine
adol escents has a maj or depressive episode. But only
around 40 percent of themreceive any treatnment and
only half of them or 20 percent of the total, receive
an antidepressant, even though we know t hat

anti depressants are effective for adol escents with
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noder ate or severe depression

And, as Dr. Carlson has nentioned, there are
even |arger gaps in the treatment of anxiety and
subst ance use probl ens.

Now, there are many factors that contribute to
under-recogniti on and undertreatnent of nental health
probl ens in young people. And this norning I'd like to
focus on just two of them

First, on difficulties in recogni zing a need
for mental healthcare and in seeking it out. And,
second, on critical shortages in the availability of
mental health professionals who treat young peopl e.

Children generally don't have sophisticated
| anguage for describing their feelings. And one way to
group the features of child nental illness is to
di stinguish externalizing frominternalizing features.

Exanpl es of externalizing features, including
things |ike fighting and truancy, these behaviors
readily attract the attention of parents and teachers
and sonetinmes | aw enforcenent.

I nternalizing problenms, on the other hand,

such as social withdrawal, |oss of interest in
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activities and difficulty concentrating, these are nuch
harder to detect and are commonly descri bed by parents
and teachers to the young person sinply going through a
phase.

However, even when these nmore difficult to
det ect problens are recogni zed, the young person often
does not receive effective nental health treatnent.

When a child or adol escent first begins to
experience nental health synptons, there are many
potential barriers that can occur as he or she noves
towards receiving care. And these barriers delay the
delivery of treatnment and they result in needl ess
suffering.

So, let's think about all the steps that need
to occur to get a child into special nmental health
treat ment.

First, parents or other concerned adults w ||
attenpt to evaluate the significance and the |ikely
consequences of the problem

And, second, they'll seek to determ ne whet her
the problemrequires treatment. Third, they' Il assess

the benefits and costs of various treatnent options.
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And, finally, they' Il search for an
appropriate, accessible and affordabl e healthcare
pr of essi onal .

When viewed fromthis prospective, it's not at
all surprising that nost children and adol escents, even
nost with severe nmental health inpairnment don't receive
treat ment.

Beyond these barriers, there are also critical
shortages in healthcare professionals who are trained
to treat child and adol escent mental health probl ens.

Nat i onal shortages are exacerbated by
geographic mail distribution. Mental health
professionals tend to aggregate in urban rather than
rural areas and in affluent rather than poor
comruni ti es.

On a per capita basis, there are roughly three
to five times as many psychiatrists and psychol ogi sts
in states that are primarily urban than in rural
st at es.

And as a result, rural famlies, who are
seeking nental healthcare for their children face

particularly difficult challenges, often involve |ong
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travel distances and long wait |lists that | eave many of
their children's problens either untreated or
reluctantly treated by nurse practitioners or
pedi atrici ans.

Even in urban areas, qualified child and
adol escent nental health professionals are often
unavai |l able for low income and m ddl e-i ncome fam |l ies.

Now, let's think about overtreatnent.

Al ongsi de the wi despread undertreat nent and under-use
of effective psychotropic medications | have descri bed,
we have al so seen a recent increase in psychotropic
medi cations prescribed to children and adol escents.

Over a recent 15-year period, there was a six-
fold increase in child and adol escents treated with
anti-psychotic nedications and a near doubling of those
treated with anti depressants or stinmulants.

Al t hough rising nunbers of nedicated treated
children and adol escents does not necessarily nean that
young peopl e are being overtreated.

There are concerns that nmany young people are
bei ng unnecessarily treated with these nedications

because approximtely two-thirds of the increase, the
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overall increase in psychotropic nedication use in
yout h has occurred anong those with | ess severe or no
i npai rment .

These concerns have focused nost intensively
on anti-psychotic medications, particularly their use
in very young children and children in the foster care
system

In addition to uncertainty over the long-term
effects on the developing brain, side effects of anti-
psychotic nedications include weight gain, high
chol esterol levels and increased risk of diabetes.

As conpared to a young person who is not
treated with an anti-psychotic nedication, one who is
treated has nore than a three-fold increased risk of
devel opi ng di abetes because of these side effects.

Simply put, these nedications should be
prescri bed only when the potential benefits clearly
out wei gh the changes of bad or adverse effects.

Now t hese concerns over drug safety are
conmpounded by evidence that the nedications are
sonetines prescribed in a |less than judicious manner.

According to the FDA, anti-psychotic
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medi cations are only indicated in young people for
schi zophreni a, bipolar disorder, irritability
associated with Autism as we've heard, and Tourette’'s
Di sorder, yet, nobst young people who are prescribed
anti-psychotic nedications aren't diagnosed with any of
t hese conditions.

I n one study of children, the top diagnosis
for anti-psychotic prescribing was Unspecified Mod
Di sorder.

I n anot her study nost of the young people
starting anti-psychotic nedications had not received
any counseling or psychot herapy services in the
precedi ng three nonths.

These patterns suggest that sonme healthcare
professionals junp to anti-psychotic nedications before
trying safer alternatives.

So, to summarize, while many young people in
our country, with serious nmental health problems who
woul d benefit from psychotropic nedications do not
receive them others are prescribed these nedications
that they may not need.

Now, unfortunately, there are no sinple
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solutions to this conplicated m ss-match. But, to help
address the problem | have three recomendati ons.

First, increase screening for nmental health
conditions in public schools. Because youth often do
not spontaneously di sclose enotional distress and
parents are often unaware of their child s nental
heal th probl enms, voluntary nental health screening,
either in public schools or primary care offices,
offers a feasible means for identifying and connection
hi gh-ri sk young people to school and comunity nental
heal t h servi ces.

| urge the Conm ssion to recommend extending
the availability of voluntary nmental health screening
for young people.

Second, expand opportunities to support
professionals to work in public schools in under-served
ar eas.

To hel p address critical regional shortages of
child and adol escent nental health professionals, |
urge that the Comm ssion recommend broadeni ng the
eligibility for The National Health Service Course

Training Sites.

www.Capital ReportingCompany.com
202-857-3376




10

11

12

13

14

15

16

17

18

19

20

21

22

July 11, 2018

Page 42

This is a Federal Loan Paynent Program t hat
of fers financial incentives to attract healthcare
professionals to practice in under-served areas.

And over the |ast several years, this program
has included several nmental health professionals. But
increasing the range of facilities that are eligible to
become these NHSC sites and pl acing greater enphasis on
recruiting Child and Adol escent Mental Health
Professionals to them wll help to alleviate shortages
of these professionals in sone areas.

Third, and finally, strengthen the standards
and quality nmetrics so that nore children have access
to high-quality treatment that matches their needs.

Because of the uneven quality, of psychotropic
medi cation, there is a need to coordinate Federal,

State and Local approaches to neasuring the quality of
ment al heal thcare for children and adol escents,
i ncludi ng the use of psychotropic nedications.

Private insurance plans, Medicaid Prograns and
Child Welfare Agencies all need to attend to these
quality of care concerns.

The recent devel opnment of psychotropic
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medi cation quality nmeasures for children, by The
Nati onal Committee on Quality Assurance, provides a
foundati on, a strong foundation for a concerted effort
to inprove the quality of care in this area.

So, in closing, | urge the Comm ssion to
recommend broad adoption of evidence-supported quality
measures of psychotropic nedication for use in children
and adol escents, and | think you.

SECRETARY AZAR:. Excellent. Thank you, Dr.

O fson. Very inportant cautions as well as inportant
recommendations for the Comm ssion to consider, so,
t hank you.

At this point we've got about nine mnutes for
gquestions. Let ne turn it over to Secretary DeVos, if
you've got a question to kick us off?

SECRETARY DEVOS: Thank you, Secretary Azar.
And thank you to the panelists. | really very nuch
appreci ate what you had to say this norning.

| have a question for either Dr. Ofson or Dr.
Carl son, or maybe both of you. And you referenced it,
Dr. d son.

But, what do we know about how the use of
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medi cation alters the brains of adol escent or young
children? And is it a positive or a negative
alteration?

DR. OLFSON: Well, 1'Il defer to Dr. Carl son,
but just nake a brief coment. M - ny short response
is that we don't know enough.

We' ve got sone evidence, from ani mal - nodel ed
studies. But we really haven't had the sort of |ong-
term perspective carefully conducted studies in
children as they becone adol escents and young adults.

And | think it's a critical area for research
to better understand that issue.

DR. CARLSON: And | also think we don't have
enough informati on about how the brain changes with the
illnesses that we're treating.

So that, what you'd really need to be able to
do, in order to do that, is a lot of research, in a
random zed trial and a longitudinal trial, to be able
to say what this group of people on nedication, what
happens to them over tinme and which - you know, here's
t hi s popul ati on, unnmedi cated over here, what happens to

t hem over time?
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And we have to say, "You can't get treated,"”
or "You nust stay treated.” And I can't imagine how we
woul d be able to do that.

So that we end up, | think, with the clinical
dil emma of treating the inpairment or trying to figure
out what do with the inpairment of the serious problens
that the children have and then the best way of doing
it, to mnimze any of the costs of treatnment and not
just financial costs. | think you know what | nean.

SECRETARY AZAR:. Excellent. Thank you.

Secretary Nielsen, do you have a question for
one of our panelists?

SECRETARY NI ELSEN: Sure. For Dr. Kataoka -
hopefully I said that correctly - so, | greatly
appreciate your listing of gaps in areas where we can
i nprove as a comrmunity.

| wondered if any of your research, if you
found any of those sanme recommendati ons applied to
school s that have been attacked?

So, have you seen any studies or have you
yoursel f been able to review the nmental health prograns

that they offered, prior to the attack?
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DR. KATAOKA: Yeah, certainly. So, our group
from California has consulted with Newt owmn and ot her
school districts across the country that have had
simlar attacks.

And what they have set up is that nulti-tiered
systens of support. So, they have really recognized
that starting early and doing early prevention is
i nportant.

But al so, being m ndful of understanding and
identifying students that have post-traumatic stress as
a result of those attacks. And then providing them
evi dence-based treatnents like the CBITS Programthat |
ment i oned.

We have progranms for Elenentary Schoo
students, |ike Bounce-Back, to help even teach those
little ones’ skills to cope with post-traumatic stress
and depressive synptons that result from attacks I|ike
what we've seen in our nations' schools.

So, there's a nunber, an array of prograns.
And what they're really focusing on is kind of early
prevention and actually universal prevention as well.

SECRETARY AZAR:. Attorney Ceneral Sessions, do

www.Capital ReportingCompany.com
202-857-3376




10

11

12

13

14

15

16

17

18

19

20

21

22

July 11, 2018

Page 47
you have a question you would |like to address to the
panel ?

ATTORNEY GENERAL SESSIONS: Two things. One,
is there any evidence or do you have any opi nions about
why we're seeing nore depression and suicide?

And, secondly, do you find as a practical
matter a lack of ability in the schools, as a result of
fear of rules and regulations, to confront a child's
difficulties and get to the heart of it in an effective
way ?

DR. KATAOKA: Well, | think that's a multi-
conmponent question. But we are - you know, we are
seeing a rise in suicide and depression, as you know.

And there could be a ot of factors, from
soci etal pressures to changes in our healthcare system
that actually have limted nmental health services and
access to care.

And so, you know, what we really need to do is
to be able to detect those kids early, like Dr. O fson
was presenting, in terms of screening and identifying
students early, providing themw th an even

under st andi ng of nmental ill ness.
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So, there's progranms |li ke The Mental Health
First Aid Programthat educates students and teachers
about even what nental illness is.

The nore we can erase the stigm of nental
illness, simlar to what we have done with cancer. So,
if you |l ook back like two decades ago, Cancer was a bad
wor d.

You know, people wal ked around with these
burdens of having a Cancer diagnosis, you know, "Don't
tell G andma."

And now we're very open. W' re screening for
Breast Cancer, we're catching it early. W have a |ot
of things that we can do. Simlar with nental ill ness,
we need to really educate our public about nental
illness broadly.

So, in schools, places of worship, everywhere,
we need to really get the word out, do a public health
canpaign, to really help people understand that it's
not a death sentence, it's not sonething to be afraid
of and that there's a ot of things that we can do
about it.

DR. CARLSON: If | could answer your question,
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it'"s not like to say | wouldn't be sitting here, |
woul d be, you know, fanobus and doing things in a broad
scal e.

It is a nulti-determ ned question. And |'ve
been interested in the question of suicide and the fact
that there are barriers to getting treatnent.

But there are also things that are
exacerbating it. It has nothing to do with school s,
per se. But your bullying - uh, the focus you had on
bullying, I think is an inportant one.

| think the increase in bullying, or the
i ncrease of cyber bullying, the availability of
informati on for young people, that used to protect
people fromconmmtting suicide, they didn't know how to
do it. Now they know how to do it. And so, | think
that there are sone things like that, that have
changed.

| also think that there have been |imtations
in the kinds of treatment that we need to be able to
gi ve ki ds.

So, this is - every sinple - what is it, every

conpl ex problem has a sinple solution that's wong? |
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don't think we have a good answer to the question.

DR. OLFSON: Well, | would agree with ny
col | eagues, who have pointed to sone factors.

I think it's inportant to recognize that the
increase in suicide that's occurred has not been
confined to young people. Although it's apparent in
young people, it's been observed in all ages except
anong the el derly.

And that doesn't nean that all of - that the
same factors are driving the increases, across the age
spectrum

You know, we've certainly seen anpbng young
adults, arise in the opioid epidemc and the risks
posed there. And they nmay be entwi ned with increases
in suicide, as opioid poses - opioid addiction, Opioid
Use Di sorder, poses increased risk there.

I n younger people, our focus this norning, you
know, there is some strong evidence, but there's sort
of a clinical presunption that - that electronic nmeans
of communi cati on opens children up to this cyber
bul I yi ng, which can be nore intense and reach a | onger

- a broader range of people, in a nore enduring way
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than an insult on the playground did in the old days.

And also, and I knowit's not a function of
this Conm ssion, we need to | ook at access to neans.
And guns are - have now becone avail able broadly to
wi de segnents of the population and nearly half of al
suicides are related to guns and about a third in young
people, so that's a part of this as well.

SECRETARY AZAR:. Thank you. | think we have
time for one last question that Secretary Nielsen
wanted to raise.

SECRETARY NI ELSEN: Sure. Yeah. So, as we
| ook at the emergency planning, that | nmentioned
earlier, we have sone school systens have suggested
back to us that they would |i ke to have sonething
t hey' ve been calling Threat Assessnent Teans.

So, that as parents or teachers raise
concerns, they have a full panoply of experts who can
hel p them | ook at the situation.

As part of that analysis, |I'mcurious as to
your recommendations as to how nuch that team should
consi der or not consider whether the child is actively

t aki ng drugs?
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Because, as | think we've discussed, it could
cut both ways. So, |'minterested in any initial
t houghts. But it's an area we'd |love to work with you,
to just help advise these Threat Assessnent Teans, you
know, what information is appropriate and useful to
consi der as they assess whether a given child could be
a violent threat?

DR. KATAOKA: Mmhm Well, | think on any
teamlike that, it would be so inportant to have a
ment al health professional, whether it's a clinical
soci al worker or a psychiatrist to really help in the
assessnent.

As Dr. Carlson's patients illustrate, students
who we may be afraid of - or, you know, we think need a
threat assessnent, may actually have a nental health
di sorder. And so really having soneone that can
eval uate the student on that threat assessnent is - is
critical.

In terms of drugs, certainly drugs of sub -
you know, substance abuse, are inportant to rule out as
well. But the medications that we provi de have not

been related to violent threats.
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And, in fact, when students are not treated
with nmedications appropriately, they are nore likely to
be aggressive and assaultive, due to their nental
illness.

SECRETARY NI ELSEN: Yeah. So, if | can just
say quickly, so it sounds |like the key there is the
gap? In other words, the threat would be if the child
stops taking the nmedication that's hel ping them right?
And what are the warning signs of them perhaps,
choosing to stop taking it?

DR. KATAOKA: Right, or not treated at all -

SECRETARY NI ELSEN: O not treated at all.

DR. KATAOKA: - as Dr. O fson was pointing
out .

DR. CARLSON: We're actually in the process,
at Stony Brook, of |ooking at all the children that
have made threats, that have been referred to us for
the past 30 years. So, nmaybe we can send you a report
on what we have found, in terns of those kinds of
t hi ngs.

Honestly, we've had as nuch damage done to

children like little Adam who was a 2nd Grader, with
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Boy scout knife who has been suspended from school for
six nmont hs for doing sonething dunb, okay, but
certainly not harnful

And so, in terns of the threat assessments, we
need to understand who we're harm ng by being draconi an
in our response and who we really need to pick up on.

And | think the biggest concern that we have
is even if you had a way of saying, yes, this child is
a serious risk, then what do you do? How |l ong do you
foll ow that person?

How - you know, do you force himinto
treatment? Who nonitors that? There are a |ot of
et hical questions there, that I don't think we've cone
to grips wth.

SECRETARY NI ELSEN: Thank you.

SECRETARY AZAR:. Great. And thank you very
much to the expert panelists. W really appreciate
your testinony and your answers to our questions.

And we are schedul ed for a break now. W're
running slightly behind schedule, only because we got
started | ate.

So, if we could reconvene at approximately
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10: 05, please, and we'll resunme with our third panel
for the day.
Thank you very nuch. Thank you.
(Wher eupon a recess was taken from9:58 a.m,
to 10:06 a. m)

SECRETARY AZAR: All right. Well,
wel cone back, everybody. Thank you for returning for
our third panel.

We have changed the nicrophone situation.
| would just rem nd our panelists and our
comm ssioners, that with the new m crophones they are
on at all times. There is no button to push. So,
pl ease be m ndful of that.

Qur third and final panel is on
addressing confidentiality issues related to H PPA and
FERPA.

Qur first two speakers are going to share
i nformati on about HI PPA and our final two speakers w |
addr ess FERPA.

Qur first HI PPA speaker is Ms. Jennifer
Mat his, Director of Policy and Legal Advocacy at the

Bazel on Law Center for - The Bazel on Center for Mental
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Heal t h Law.

Ms. Mathis will be talking with us about
the inportance of HI PPA's privacy protections. Thank
you. Ms. Mathis.

MS. MATHI S: Thank you for the opportunity to
speak to the Conm ssion today, concerning the privacy
rights of students with nmental health disabilities.

The privacy protections of H PPA or the
Health Information Portability and Accountability Act,
are extraordinarily inmportant for individuals with
mental health disabilities, including students, to have
ef fective access to services.

Wt hout the assurance of privacy protections,
students are both less likely to seek out help when
they need it and less likely to engage openly with
nmental health counselors or other service providers.

Ensuring that services are available for
students with nmental health disabilities should be one
of our highest priorities.

Anmong adol escents and young adults, the
preval ence of nmmjor depressive episodes has increased

in recent years, as other speakers have noted.
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Simlarly, the preval ence of suicidal thoughts and
suicide attenpts has increased anong young adul ts.

So, it's inportant to point out that having a
mental health disability does not make a student any
nore |ikely to engage in violence towards others. But,
i npl enenting measures to create a positive school
climate, including through strategies such as Positive
Behavi oral Interventions and Supports inproves academ c
and behavi oral outcones for all students, including
students with disabilities.

In colleges and universities, it is critical
to i npl ement neasures to support students with nental
health disabilities, particularly in times of crisis,
rather than stigmatizing and penalizing them

For exanpl e, encouraging students to seek help
or treatnent that they may need, naking reasonabl e
accommodati ons to enable students to continue their
education as normally as possible, and ensuring the
confidentiality of nental health information are al
i nportant strategies.

Qur schools nust have the capacity to offer

students with nental health disabilities the services
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they need to succeed, both at the elenmentary and
secondary school level, as well as for coll ege and
uni versity students.

A nunmber of Federal Laws do afford these
students' rights, including, for exanple, the right to
reasonabl e nodifications, to rules and policies to
ensure equal opportunity, guaranteed by the ADA, the
Americans with Disabilities Act, and Section 504 of the
Rehabilitation Act.

And for elenmentary and secondary public-school
students, the IDEA, Individuals with Disabilities
Education Act, also guarantees a free and appropriate
public education, including an educational programthat
is appropriately anbitious and reasonably calculated to
enable a child to make progress, appropriate, in |light
of the child's circunstances.

Despite these protections, many students
continue to face challenges in getting the help they
need. In too many situations, students wth nental
health disabilities are made to feel unwel cone and
seeking help may result in negative consequences.

In one exanple, the Bazelon Center represented
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a college student who voluntarily adnmtted hinself to a
canmpus hospital, after his close friend commtted
sui ci de, because the student had begun to think
general | y about suicide hinself.

The hospital shared his health information
with University Adm nistrators. And the next day,
while still in the hospital, the student was handed a
letter fromthe university, charging himwth violation
of the disciplinary code, allegedly for endangering
hi msel f.

He was pronptly suspended from school, barred
fromentering the canpus, including to see his
psychiatrist, threatened with arrest if he returned to
his dorm

The student had to sit in the car, with a
university official, while his father and friends
renoved his belongings fromhis dormroom

Students learn fromthese experiences and are
far less likely to seek help or disclose inportant
information in the future.

In Iight of the negative consequences, that

may flow from di scl osure of protected health
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i nformation shared in confidence with a treatnent
provider, it is critical that students be afforded
basi c privacy protections if we expect themto seek
hel p.

As the Departnent of Health and Human Services
observed | ast year, ensuring strong privacy protections
is critical to maintaining individuals' trust in their
heal t hcare providers and willingness to obtain needed
heal t hcare servi ces.

And these protections are especially inportant
where very sensitive information is concerned, such as
mental health information

It is precisely for these reasons that HI PPA
i nposes restrictions on when heal thcare providers can
di scl ose information related to healthcare services
that a person receives.

At the sane tinme, HI PPA's Privacy Rule is
carefully balanced to all ow di scl osure of information
where it's necessary to ensure that an individual
receives the best treatnent and for other purposes,
such as for the health and safety of the individual or

for ot hers.
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Wi |l e sone peopl e have bl amed HI PPA for
prohi biting disclosure of health information to famly
menbers, in situations where their involvenent would
make an i nportant difference, that blame is m splaced.

The probl ens described typically result from
t he m sapplication and m sunderstandi ng of HI PPA
Exceptions to H PPA's Privacy Protections, allow
di sclosures to famly nmenbers in a wi de array of
circunst ances.

For exanple, HIPPA allows disclosure in
situati ons where an individual does not object to the
di scl osure of information to a famly nenmber or a
personal representative, including where the health
provi der reasonably infers, based on the circunstances,
that the person does not object.

Hl PPA al |l ows di scl osure where a health
provi der believes in good faith that disclosure is
necessary to prevent or |lessen a serious threat to the
health or safety of the person or others.

HHS has provi ded exanpl es of when that may
occur, including when a doctor knows, from past

experience, that a person is at high-risk of commtting
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sui ci de when the person is not taking nedication at a
certain |level.

In that instance the doctor may tell the
person's famly that the person has stopped taking
nmedi cation if the doctor believes the famly nenber is
reasonably able to prevent or | essen the threat of
har m

Hl PPA al so all ows disclosure in emergency
ci rcunstances, where the individual |acks the capacity
to consent or object and the provider believes that
di sclosure is in the person's best interest.

HHS provi des, there, the exanple of a person
who cannot neaningfully agree or object to sharing
i nformati on, due to tenporary psychosis or the
i nfluence of drugs or al cohol.

And there are other exceptions as well,

i ncl udi ng exceptions for care coordination purposes,
sharing with other healthcare providers and ot hers.

These exceptions to H PPA' s Privacy
Protections, allow disclosure of protected nental
health information where it is necessary, including to

overt a danger, to deal with an energency or to protect
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the interest of a person who is incapacitated.

G ven the focus of this Comm ssion, it's also
i nportant to understand that HI PPA's application to
children and adol escents in schools is |imted,
particularly with respect to elenentary and secondary
school students, noreover for all students who are
under the age of mpjority, which in nost states is 18,
Hl PPA has been interpreted as generally allow ng
di scl osures of their health information to their
parents.

For el ementary and secondary schools, as well
as for colleges and universities, FERPA, the Famly
Educati onal Rights and Privacy Act, may have nmuch nore
rel evance than HI PPA.

In addition, in both school and ot her
contexts, there are State Laws protecting the
confidentiality of health and nental health treatnment
i nformati on.

Li ke Federal Law, they recognize the
i nportance of affording privacy, to encourage
treatnment, and include conmopn sense exceptions, as a

bal ance.
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Congress recently considered whet her H PPA
interfered with effective treatnent for people with
serious nental illnesses.

After extensive deliberation, Congress
ultimately concluded in the 21st Century Cures Act,
that there is confusion in the healthcare community
regardi ng perm ssible practices under H PPA, and that
this confusion may hi nder appropriate communi cati on of
heal thcare information or treatnent preferences with
appropriate care givers.

To pronote clarity, Congress directed HHS to
create adequate, accessible and easily conprehensible
resources, relating to appropriate uses and di scl osures
of protected information, under HI PPA, and to issue
gui dance cl arifying perm ssible disclosures, and
addressing a set of specific situations involving
fam lies of people with serious nental illnesses.

I n Decenmber of 2017, HHS issued this guidance,
along with a new set of frequently asked questi ons and
other materials, specifically addressing H PPA s
application to nental health treatment information.

These resources from HHS woul d go a | ong way
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to clarifying, for providers as well as for individuals
and their famlies and schools, what HI PPA actually
does and does not permt.

They are avail able online, but they have not
received nuch attention or pronmotion. Mich nore could
be done to ensure that these resources are w dely
di stributed and are used in connections with trainings
and ot her educati on.

We would all benefit from neasures to ensure
t hat peopl e understand their rights and providers
understand their obligations, so that H PPA can be
i npl enented in a way that both protects safety and the
i nportant privacy interests that are pivotal to good
and effective nental health care. Thank you

SECRETARY AZAR. Great. Thank you very nuch
Ms. Mathis. The Commi ssion clearly is going to have to
consider the interplay of your testinony with the
recomrendati ons of Dr. Kataoka, around school - based
mental health services and how that - the unique
circunstances that are permtted there.

Qur second HI PPA speaker is Ms. Doris Fuller.

Ms. Fuller is a Mental 111 ness Researcher, Advocate and
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Fam |y Menber, who is going to share her experiences
regardi ng confidentiality in the nental health context.
Thank you. Ms. Fuller.

MS. FULLER: Thank you, nenbers of the
Commission. It is a privilege to be here today, as a
mental health advocate and fam |y nmenber who has
observed HIPPA's role in nental healthcare delivery, in
a nunber of settings, including on canpuses.

A few years ago, | was asked to tal k about
mental illness and violence to the | eading organization
for student affair officers on coll eges and
uni versities.

Mental illness nearly always energes by the
age of 24, in |ate adol escents or young adul thood. So,
t hese school officers are working on the frontlines of
ment al heal t h.

In fact, because of the age that serious
psychiatric disease typically starts, it is |ikely that
no single other institutional setting in America serves
so many individuals with nental health conditions as
our high schools and col |l eges.

During ny talk, | extolled the phenonenal

www.Capital ReportingCompany.com
202-857-3376




10

11

12

13

14

15

16

17

18

19

20

21

22

July 11, 2018

Page 67
conmuni cati on support and encouragenment my daughter
Natalie and | received from State University Oficials
and heal thcare providers when she had her first
psychotic break, as a College Senior.

Her synptons |led to a nunmber of extrene
behavi ors, including painting her naked body bl ue and
pressing her body print on the walls of the canpus Art
Bui | di ng.

She was not a typical or easy student to
serve. Yet, in significant part, because of the
university and its health centers, active collaboration
with me, in getting Natalie safely through these
epi sodes, she ultimately returned to canmpus and
graduated, unlike the unfortunate story that you told.

At the end of ny talk to the group, | asked if
anyone fromthe university was in the room Two hands
rose, timdly, in the back. And I said, "Thank you
My daughter would not have succeeded wi t hout you."

After | finished, they cane upfront to talk to
me. By this tinme, | was working at The Treat ment
Advocacy Center, and regularly hearing fromfamlies in

crisis because of nental illness in their young adult
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chil dren.

| had |l earned that few students and famlies
experienced the open coll aborative approach that
Natalie and I did. "Why was that," | asked the
officers, "How could you talk to ne and work with ne as
a fam |y nmenber when other schools around the country
won't even return parents' calls?"

They told nme it was a matter of Institutional
Policy and Practice. The University was guided by the
conviction that it had the authority under H PPA, FERPA
and applicable State Laws, to act in the best interest
of its students, even if their actions required
di scl osi ng personal health information or other
confidential matters to famlies. It was their belief
that acting in the best interest of their students was
t heir busi ness.

| heard a simlar description of privacy
consi derations when | attended a 2013 Hearing of the
House Subcommittee on Oversight and | nvestigation.

The commttee was taking testinony into
whet her HI PPA hel ps or hinders patient care and public

safety.
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In his witten and oral testinony, the
Director of the Ofice of Civil R ghts for HHS,
enphasi zed that the HI PPA Privacy Rule all ows
communi cati ons between heal t hcare providers and
patients famly and friends.

Even so, he acknow edged, historically,
provi ders have been reluctant to share information with
patients' famly - friends and fam |y nenbers.

Fam |y menbers would tell you provider
reluctance is a gross understatenent. Stonewalling
comes closer to what many experience.

I, myself, have stood in the energency room of
a hospital, not 15 mnutes fromthis room wth ny
daught er bl eedi ng and hal l uci nati ng on a gurney beside
me and been told that Federal Law prohibited hospital
personnel frominformng or involving me in her care.
This was fal se.

As ny col | eague has al ready descri bed, HI PPA
is, itself, flexible and acconmpdating. And the
Federal Governnment has made a significant effort to get
t hat nmessage across to medical providers.

Since that 2013 House Subcomm ttee Hearing,
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mul ti pl e Governnment O fices have issued unanbi guous
gui dance that should by now have ended the
stonewal | i ng.

HHS di stributes extrenmely user-friendly Fact
Sheets for providers and caregivers through its
website. Words like, "The health provider can share
information in the patient's best interest,"” are
repeat ed over and again.

The 21st Century Cures Act took these efforts
a step further, by establishing Statutory Requirenents
for nodel training for healthcare providers, to assure
t hey know what is perm ssible under existing rules. To
date, however, these requirenents have not been funded
and they have not been inpl enented.

It bears repeating that while nedica
provi ders, schools and a host of others, routinely
claimthey withhold information or bar famly nenbers
fromtreatnment deliberations to avoid legal liability,
to ny know edge there has been no case ever of an
i ndi vi dual provider being sued for a HI PPA violation.
And, in fact, there is no statutory provision in H PPA

for such | egal action.

www.Capital ReportingCompany.com
202-857-3376




10

11

12

13

14

15

16

17

18

19

20

21

22

July 11, 2018

Page 71

It al so bears repeating that the nental health
treatnment narrative, for young children in general, has
noved enphatically to the position that famly nmenbers
play a critical role in recovery.

Fam |y engagenent is a cornerstone of the
Coordi nated Care Model, devel oped by The Nati onal
Institute of Mental Health, for responding to First
Epi sode Psychosis, child and adol escent nent al
heal t hcare has becone firmy anchored in a nodel of
| eaving children with serious enptional disorders or
mental illness in their natural settings, hone and
school , whenever possible, and engaging all the players
around them including famly, in their nmental health
devel opnent .

We are here today because of concerns about
school safety and the inpact of nental health on it.
It cannot be repeated often enough that nost viol ent
acts are not conmtted by people with nental ill ness.
And nost people with nental illness are not violent.

We could elimnate all the nurders associ ated
with mental illness, in this country, and 96 percent of

the nation's nurders would still occur.
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But, statistically, the risk of violence is
hi gher in people with psychiatric disorders, that
distort reality and inpair daily function.

That risk is highest, early after nental
illness synptons begin. Precisely, when individuals
are nost likely to be in high school or on college
canpuses. It is in the best interest of all to
intervene early and effectively, in these di seases.

To this end, nobody knows nore about the
health histories, risk factors, triggers and other
characteristics of teenagers and young adults, than
their famly menbers and caregivers, who have |ived
with them and have known themall their |ives.

Fam |y nmenbers possess unique insights into
their | oved ones facing nental health challenges. And
they are uniquely positioned and suprenely notivated to
overcone those chall enges.

When we tal k about mental health and safety of
our school children, we should be m ndful that the nost
likely victimof nental health tragedy is the child,
hi m or hersel f.

In 2016 and '17, conbined, five children died
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in seven mass assaults in America' s schools and 17 nore
were wounded. It has been worse this year.

In the sanme year, we |lost 2,117 teenagers
between 15 and 19 to suicide and 3,606 young adults,
age 20 to 24, 5,723 high school and coll ege-aged young
peopl e, conbi ned.

Despite the productive coll aboration
experienced with nmy daughter's school and the vast
maj ority of her healthcare providers, | ultimtely | ost
my Natalie to suicide.

One of the things | did, to cope with ny
grief, was to participate in a famly support group of
The National Foundation for Suicide Prevention.

As heartbroken as | was, and remain, over ny
daughter's death, | could not imagine the grief of
several parents | met there, whose first know edge that
their child had nental health issues came in the cal
notifying themthat their son or daughter had di ed.

Al nrost wi t hout exception, the child's
struggl es were known to the school, but had been
withheld fromthe famly to protect the child's

privacy.
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For the child, privacy all the way to the
grave. For the famly, agony that they had never been
given a chance to help their child.

As Anericans, we all cherish our personal
freedons. We nust al so be cognizant that famly
menmbers may not recogni ze nental health synptons.

And sonme may even be contributing factors in a
child' s nental health disfunction. Famlies are not a
replacenment for a functional nmental health system

But we shoul d be beyond debating the principle
of whether it is in the best of interest of young
people, or their communities, or their schools, to
exclude famly nenbers fromthe Mental Healthcare Team

We don't |leave fam |y nenbers out of decisions
about the care of their aging parents with conprom sed
t hi nking. We don't shut famly out of the ER when
their | oved ones have a nedical crisis or are injured
in car accidents.

Federal Law and clinical practice recognize
the famly's vital role in nental health care.
Anyt hing | ess than universal enbrace should be

unaccept abl e.
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Qur school children are our future. For their
sake and ours, the HI PPA Training Mandates of the 21st
Century Cures Act, need to be funded and fulfilled, so
t hat inclusion not exclusion of famlies is to be
f ol | owed.

SECRETARY AZAR: Well, thank you very nuch,
Ms. Fuller. And thank you for sharing your personal
story as well as, | think the - the inportant cautions
you rai sed, not just about the inportance of our right
to policy but our right to information, as famly
menbers, very inportant.

Qur final two speakers are going to be
di scussing FERPA. Qur first speaker is M. Sonja
Trai nor, the Managing Director for Legal Advocacy at
t he National School Boards Associ ati on.

So, Ms. Trainor, thank you very nuch.

MS. TRAINOR: Good norning, Conm ssioners.
Thank you for inviting the National School Boards
Associ ation to offer coments on public school s’
interaction with the Fam |y Educational Ri ghts and
Privacy Act, FERPA, in the inmportant context of school

safety.
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NSBA, through its nenbers, State School Boards
Associ ation, represents the Nation's 95,000 board
menmbers and 50 m I lion public school students.

NSBA is fortunate to count, anong its
prograns, the NSBA Council of School Attorneys, which
is the professional network of three thousand plus
attorneys who represent public school boards.

The Council infornms the work of [ocal school
board attorneys, as they cone together with their
school boards and district staff, to maintain safe and
supportive environnments where students can | earn and
thrive.

I n pursuing this goal, schools call on their
attorneys to help themconply with | egal requirenents
on nearly every aspect of their m ssion, bidding,
enpl oynent and | abor, special education, equity, equal
access, the list goes on.

But, perhaps nore than any other Federal Law,
FERPA pervades nearly every step school staff take in
their daily interactions with students, famlies and
the comunity.

NSBA i s pl eased to appear before you today to
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share our insight on how this |aw can inform matters of
school safety, as school boards work towards preventing
tragic acts of mamss violence, such as school shootings.

For over 40 years, FERPA has provided a
federal framework for schools to safeguard student
educati on records and personally identifiable
informati on contained in them

The | aw requires schools to give parents and
students access to their records and prohibits the
rel ease of records w thout parental consent, wth
vari ous enunerated exceptions.

Si nce FERPA' s passage in 1974, the statute and
i mpl ementing regul ati ons have changed to address the
concerns of the tines.

In 2008, Amendnents all owed contractors access
to records, when they are acting as school officials.
After the devasting Virginia Tech shootings, schools
were given clear deference under a rational basis
st andard, when applying the health and safety
exception, allow ng release wi thout consent.

The Departnment of Education, through its

Fam |y Policy Conpliance Ofice and Privacy Techni cal
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Assi stance Center, has provided tinely and hel pful
gui dance for schools, as technol ogy and safety needs
have evol ved.

The Amendnents and resulting guidance aimto
all ow schools to fulfill their m ssion to keep students
and staff safe and to facilitate |earning, while stil
saf eguar di ng student privacy.

Currently, schools work with | aw enforcenent
and state - at the state and | ocal |evel, and soci al
servi ce organi zations, to the extent permtted by | aw,
often through nenoranda of understanding, outlining
gui delines for sharing informati on about students who
Cross agenci es.

As school s address increasingly heightened
awar eness of risks and threats to school safety, there
have been sone situations that show the Iimtations of
the current FERPA framework

W will present two exanpl es today, which are
explained in nore detail in our submtted statenent.
First, the brewing incident scenario.

School staff are alerted to activity on soci al

medi a, about two students taunting each other over the
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course of the school year.

No time, place or manner of violence is
specifically threatened. And there is no threat of
i mm nent physical harmyet.

But the banter is escalating to the point
where school staff believe the students are a post or
two away fromthings boiling over into violence at
school .

School personnel have information, in sone
education records, for exanple an on-canpus fight that
occurred recently between the two students, that
resulted in discipline, or an exchange of words in the
hal | way, that was noted as an infraction, that m ght
hel p I ocal | aw enforcenent intercede and head off the
vi ol ence directed at the school.

Under FERPA, school personnel woul d need
parent or student consent if the parent - if the
student is 18, to release education records or
personal ly identifiable information, or the situation
woul d have to fall under an exception.

Al t hough many schools will and shoul d seek

parent involvenent and consent in this scenario, that
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participation is not always forthcom ng or possible,
especially if time is of the essence.

Each FERPA Exception that m ght apply has a
l[imtation, including the Health and Safety Exception,
which requires an articul able and significant threat to
the health or safety of a student or other individual.

VWhen the perceived threat of violence is
arguably imm nent, many attorneys wll advise their
school clients that the risk of a FERPA violation is
| ow and recommend that they report information
necessary to keep the school community safe.

But, a rational and cautious approach woul d be
not to report information in education records, so as
not to viol ate FERPA.

A second real -worl d exanpl e shows a FERPA
barrier in reverse. A high school student, with
significant special needs and school - based services,
makes the statenent, quote, "It would be easy to bring
a gun to the school."”

This student is well known by the
adm ni stration, staff and students, as a person who

presents no danger, even considering the statenent.
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The adm nistration does not, therefore, report the
statenent to | aw enforcenent.

A fellow student goes hone and tells his
parents what the student said. Social nmedia explodes,
and | aw enforcenent shows up at school the next day,
with no subpoena or court order, but seeking
i nformation fromthe school

In this scenario, school personnel are unsure
what information they may share with the police
officer, as they do not believe there is any danger,
therefore the Health and Safety Enmergency Exception, by
its own ternms, does not apply.

Information in the student's education record,
woul d provide insight about the student's needs and
typi cal behaviors, including perhaps databased
assessnments indicating the student's propensity for
I nappropriate outbursts, but no propensity for
vi ol ence.

A cautious school attorney will advise against
di scl osure, in this exanple, wthout parental consent,
to avoid a FERPA viol ation.

But, if parental consent is not obtainable, a
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narrow exception all ow ng school personnel to share
i nformati on necessary for local officials to assess a
threat accurately, could defuse unnecessary panic in a
very limted set of circunstances, and prevent needl| ess
| aw enforcenment action agai nst a student.

School officials should be granted Iimted and
narrow di scretion to disclose information contained in
a student's education record when, in the exercise of
their professional discretion, the school personnel
find disclosure is necessary to protect students or
staff fromreasonably foreseeable risk of physical
harm such as a mass shooting, or when there is a
concern that the student may be considered a threat,
absent know edge of his background that would indicate
ot herwi se.

A FERPA change coul d al so expressly all ow
states, local governnents and conmmunity service
agencies to enter a nenoranda of understandi ng,
permtting certain narrowmy defined standards for
sharing information.

In addition to or in lieu of such a regul atory

change, technical assistance in the form of guidance,
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with specific exanples from The Departnent of
Educati on, woul d assi st school s.

Such changes to FERPA woul d require policy-
makers to consider |ong standing juris prudence
establishing limts on 1st Anendnent Free Speech
Ri ght s.

Simlarly, because confidentiality is a
cornerstone of nental health treatnment in this country,
care should be taken to avoid broad, new rul es that
di scourage access to treatnent for nental, behavioral
or enotional issues.

Rat her, the goal should be to craft narrowy
defined exceptions that permt referral to nental
health services and to | aw enforcenment when physi cal
harm or violence, such as a school shooting, is
reasonably foreseeable.

Any change to FERPA and its regulation,
all owi ng additional discretion to school officials,
should come with clear safeguards for famly and
student privacy and clear limts on school authority.

The goal behind any change woul d be to renpve

a barrier to coll aborati on between school s and
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conmmunity services, including |aw enforcenent, that
woul d prevent a particular act of violence, such as a
shooting at school.

Parental participation in the process and
consent for disclosure of education records should
remain the first and preferred approach when a student
is perceived to present a threat.

NSBA asks the Commi ssion to consider narrow
and carefully crafted anendnents to the FERPA Statute
and Regul ations, that give school officials the
di scretion, not the command, to share rel evant
i nformati on when needed, to keep schools safe, as we
have outlined today.

Such discretion could lead to greater
coordi nati on of services for students before a tragedy
occurs. Many of these services al ready exist.

What is needed is a Federal Systemthat
supports limted information sharing w thout unfunded
mandat es and provi des much needed funding and techni cal
assi stance to encourage coordination of services.

NSBA al so urges federal policy makers to

confer with school boards, as the |ocal policy makers,
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to ensure the Final Guidance Rule or Statute can be
i npl enent ed and supported by Federal Funding.

We urge the Comm ssion and The Departnment of
Education to consult meaningfully with school boards
and their representatives, including State School
Boards Associ ations, to address inplenentation
speci fics.

NSBA appreci ates the Comm ssion's attention to
this integral conponent of the school safety effort.

We [ ook forward to assisting the Conm ssion in its
future work.

SECRETARY AZAR: Great. Ms. Trainor, thank
you for |aying out sone of the conplexities of FERPA,
as well as sone thoughtful recommendations for sensible
reforms to it.

Qur final FERPA speaker of the day is John
Verdi, Vice-President of Policy at the Future of
Privacy Forum in Washington, D.C. Thank you.

MR. VERDI: Thank you for the opportunity to
testify, for convening today's neeting and for your
work to hel p make schools and students safer. This is

a vital m ssion.
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The Future of Privacy Forumis a non-profit
organi zation that serves as a catalyst for privacy
| eadershi p and schol arshi p, advancing principle data
practices in support of energing technol ogies.

We are optimnmsts about data. We believe that
the power of information technology is a net benefit to
society and that it can be well nmanaged to control risk
to individuals.

Data-driven efforts have the potential to
i nprove educati onal outconmes. And privacy requirenments
shoul d enhance, rather than underm ne student safety.

Today ny testinmony focuses on defining privacy
ri sks, discussing how the use of children's data can
present uni que or heightened risks, identifying
existing legal authorities that permt appropriate data
sharing in response to health and safety risks, while
mai nt ai ni ng neani ngful privacy safeguards and
recommendi ng that the Comm ssion explore opportunities
to better educate stakehol ders and engage in additional
fact-finding, concerning the risks at issue in this
i nportant di scussi on.

School s have | ong used students’ personal
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information to inprove | earning outcones and protect
the health and safety of teachers and children.

As digital technol ogi es have become nore
integral to daily life, schools have inplenmented data-
driven programs that can make these efforts nore
personalized, nore effective and nore efficient.

Parents recogni ze the potential benefits of
technol ogy and information sharing. At the sane tine
parents and children rightly worry that persona
i nformation can be collected, used and shared in
i nappropriate ways that cause real concrete harns to
students and fanm lies.

Strong privacy protections are necessary to
sustain the trust that supports data-driven
initiatives. Wthout that trust individuals will rush
to freeze data use and sharing, even when that use
facilitates crucial services.

Several frameworks can be hel pful to identify
and mtigate privacy harns. | find it helpful to
organi ze privacy risks into four general categories,

i ncluding risks of physical harm risk of financial

harm |oss of liberty, |oss of opportunity and soci al
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detri nment.

These privacy harnms can result froma range of
factors, including inappropriate collection use or
sharing of personal information, failure to ensure
accuracy, provide appropriate redress or unreasonabl e
security neasures.

They can occur even when data is used with the
best of intentions, to support the nost | audable
pur poses.

When person information is shared, it can
anplify the risk of data breach. And incorrect
information in government databases can lead to
wrongful detention, search, arrest or even
i ncarceration.

Privacy risks pose particular chall enges when
they arise in the context of children's or students’
personal information.

Physi cal harm and | oss of
liberty are particularly egregious when the victimis a
child.

Fi nancial fraud and identify theft
increasingly target young Anericans, who are often

unabl e to discover or conbat the crinmes until years
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| ater.

Worse, children are susceptible to specialized
schenes, including nedical identity theft that can
create substantial health risks when nultiple
i ndi viduals' nedical records are nerged as a result of
the crine.

In recognition of these heightened risks to
chil dren, FERPA grants enhanced protections to students
and their parents. These protections pronote
accountability, accuracy and transparency.

Congress created these safeguards in the wake
of citizen conplaints, conplaints that schools were
depriving parents of access to basic education records,
while at the sane tinme filling those records with
i nappropriate, inaccurate data and di scl osing students'
personal information to unauthorized parties who are
unaffiliated with the school, the student or their
parents.

Congress enacted these provisions and has
anended them over the years in an effort to strike the
ri ght bal ance, supporting the benefits of student data,

for children in schools, while mtigating privacy risks
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to vul nerabl e students.

FERPA is designed to protect student privacy
and student safety, not to foil appropriate |aw
enf orcenent investigations or endanger schools.

The | aw i ncl udes provisions that pernit
di scl osure of student records in response to |egal
processes, as well as in circunstances involving health
and safety energencies.

It's been anmended several times, to ensure
that the law is sufficiently flexible in cases
i nvol ving physical threats.

FERPA contains a specific exception that
permts information to be shared to protect the health
and safety of students, whether the child in question
is athreat to thenselves or to others.

I n 2008 The Departnment of Education amended
FERPA Regul ations to renove the | anguage requiring
strict construction of this exception, and instead to
permt disclosure of when an articul able and
significant safety threat exists.

The Departnment went on to ensure school

officials that they would support the disclosure if
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there was a rational basis for the school's
determ nation at the time that determ nation was made.

The key | egal aspects of the 2008 Amendnents
are the adoption of the Totality of the Circunstances
Test and the Rational Basis Approach to Departnent
Revi ew of School Deci sions.

These Amendnents substantially broaden
school s' legal and practical ability to share student
information in response to energing health and safety
t hreats.

At the sane tinme, they retain sonme protections
for students. The anendnents prohibit disclosure of
personal information in the absence of an articul able
t hreat or based on determ nations that |ack any
rational basis.

Some have urged further expansion of the
Di scl osure Exenption, which could grant schools
authority that is unconstrained by the requirenent that
officials identify an articulable threat or found their
determ nations on a rational basis.

However, such expansions would |ikely have

negati ve consequences for both privacy and for safety.
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Unt et hering di sclosure authority fromthe totality of
the circunstances and rational basis standards, woul d
necessarily increase privacy risks to students.

And a dramatic broadening of authority could
i ncrease sharing of student information in a way that
overwhel ns the adm nistrators with data, casts
suspi cion on the students who show no signs of violent
behavi or and fails to pronptly identify individuals who
pose genuine threats to school safety.

For exanple, nentally ill students can be
di sincentivized fromseeking help if they fear that
their privacy will not be protected. Their worries
i nclude stignma and reduced access to academ c
opportunities.

I n some cases, inappropriate disclosures to
parents can put students at risk for abuse within their
homes.

And the National Association of School
Psychol ogi sts found that trust between students and
adults is crucial to ensure that children reach out for
hel p when they need it and report concerns about other

students when they have them Mintaining appropriate
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saf eguards for students' privacy hel ps create and
mai ntain that trust.

Rat her than expand | egal basis for disclosure
of student data, | urge the Comm ssion to reconmend
additional initiatives to educate school officers and
ot her stakehol ders, regarding the existing |egal
authorities for sharing data to support school safety.

The Departnment of Education's Privacy
Techni cal Assistance Center has been a vital resource
for schools seeking practical guidance regardi ng FERPA.

PTAC coul d publish guidance, hold training
sessions and provi de additional technical assistance on
this issue.

| also urge the Conm ssion to reconmend
further fact-finding and research, regarding the
intersection of privacy and school safety.

I n Septenber 2017, the Bipartisan Comm ssion
on Evi dence-Based Policy Making released its final
report, noting that policy nakers nust have good
informati on on which to base their decisions about
improving the viability and effectiveness of Governnent

Prograns and Poli cies.
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The issues at stake regarding school safety
are of the utnost inportance. They involve conplex
ri sk assessnments concerning potential threats to
students’ safety as well as potential privacy harns
that inplicate the interest of individuals, comunities
and society nore broadly.

This analysis could be better informed by
enpirical data regarding the nature, extent and | eading
causes of the privacy risks and safety risks facing
students in school s.

| thank you for your attention and for your
comm tnent to safe schools and meani ngful privacy
protections for students.

SECRETARY AZAR: Well, excellent, M. Verdi,

t hank you very much. And | think a good caution, or a
good - good way of phrasing the bal ance between privacy
and access to data, and sone of the things the

Commi ssion needs to focus on in terns of better
educati ng stakehol ders here, some of the nyth-busting
we' ve heard about today al so, on this panel.

We have about 12 m nutes for questions. 1'd

also like to introduce Beth WIllians, who is the
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Assi stant Attorney General for the Ofice of Legal
Policy, standing in for the Attorney General.

And, Ms. WIlianms, how about if | turn it to
you, if you have any questions for our panelists,
first?

ASSI STANT ATTORNEY GENERAL W LLI AMS:  Sure.
Sure. Thank you, Secretary.

One question | had, for Ms. Trainor, is
drawi ng on what M. Verdi said, why - why is FERPA -
why doesn't FERPA's Rational Basis Standard provide
sufficient reflexibility for schools, as is?

What nore needs to be done or what's
preventing school officials, under the current
st andard?

M5. TRAINOR: | think that the articul able and
substantial threat |anguage is - is a barrier, in sone
si tuations.

And, again, I'd like to stress, we're talking
about a very narrow set of situations, when this
happens.

| think, for the nost part, local schools work

very closely with their local |aw enforcenent and have
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established guidelines, either through a nenoranda of
under st andi ng or ot her neans, where they agree how
they' re gonna share information in certain
ci rcunst ances.

So, again, this is a very limted set of
situations. But, when - when they are faced with the
t hought of, "Do | have an articul able and substanti al
threat here,” and it's nore |like the factual scenario |
presented, which is we have sonme ki ds exchangi ng words
on social nedia, we know these kids, this could turn
into sonething, but it's not quite sonething yet,
that's - that's the noment when schools are hesitating.

And that's why we're asking for a bit of an
expansi on on the discretion, and again, discretion, not
- not requirenent.

ASSI STANT ATTORNEY GENERAL W LLI AMS: Thank
you.

SECRETARY AZAR: Ms. Fuller, I was - | was
struck by your own personal story in the hospital, in
the ER, close to here, and obviously concerned since ny
departnent has HIPPA within it.

And you said that HHS has been very good about
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trying to educate providers about their |awer’s over-
caution or overstatenent about what the rules are.

I wonder if you have any particular ideas on
what we can do, in addition to just continuing to
educat e?

For instance, people, when we all go to see a
doctor or go to the hospital, we get a Notice of
Privacy Practices, that we have the right to.

| don't know if that actually tells us not
just about our Right to Privacy but about our Right to
| nformati on?

And it mght be - | wonder if it mght be
useful if one could point to a docunent saying, "No,
no, | have this right," when soneone doesn't want to
provi de you information?

I f you have any ideas or thoughts on that or
ot her things we could be doing?

MS. FULLER: Yeah. | think we've all kind of
touched on education in our coments. There's a huge
educati onal know edge deficit in the public, nedical
provi ders, school officials, across the board.

When Natalie was in - when we were on, what |
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used to call the mental illness roller coaster, and |
was in and out of ER s and other treatnment settings, |
kept a not ebook.

And it had printouts of what the | aw said.

Now, | - you know, and | carried themin. And when
hit the stone wall, | would whip them out.
That doesn't work as well in energency as it

does when you're building a relationship with a school
or a medical provider.

You know, there are good tools on the HHS
website. We just - how we get those out to providers,
to fam |y menbers - uh, could probably be a whol e ot her
comm ssi on neeting.

| mean, we really - we need better-equipped
people. We need better educated advocates for
t hensel ves and their |oves ones and their students and
all of the rest.

"' m not sure how we get there.

SECRETARY AZAR: Thank you. Thank you.

MS. FULLER: Jennifer?

SECRETARY AZAR. Ms. Mathis, do you have -

M5. MATHIS: Yes. | just wanted to agree with
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Ms. Fuller on that. And | think those resources, we
appreciate them they are terrific, that HHS did.

My i npression has been that they are not
really getting out in the world. And I think there is
a | ot nore that could be done, you know, other than
having them on the website.

| mean, getting, you know, breaking things
down into videos and things that get w der
di stribution, that take pieces of those gui dance
docunents that, you know, get theminto other fora,
that get theminto provider conferences and advocates
conferences and getting other people to anplify those
resour ces.

I mean, | think there is really a lot that can
be done, even, you know, w thout a big budget, to get
those things out into the world.

The other thing I would just say is, | think
to the extent that many of the circunmstances, including
Ms. Fuller's story, you know, show you that it's not
about what the |aw says, in - in npst of these cases.

And, so |I'm not sure how nuch changi ng the | aw

changes behavior. There are other ways to change
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behavior. And | think there is a |ot that can be done
in ternms of incentivizing providers and encouragi ng and
sort of ensuring that reinmbursenment nechani snms buil d
in, you know, a value of engaging famlies, where
appropriate, and, you know, being appropriate, doing -
sharing, where appropriate.

SECRETARY AZAR: Yeah, good caution and with
apol ogies to ny fornmer profession, |awers are - uh,
al ways going to over-caution and over-warn.

And that, | think, no matter what one says,
that we'll - we will see that behavioral aspect. So,
we have to think about other counter-building
i ncentives that one can put in place and prograns
beyond just inform ng.

So, Secretary DeVos, do you have a question
for the panel?

SECRETARY DEVOS: Yes. Thank you, Secretary
Azar .

Thank you, Ms. Trainor and M. Verdi, for your
comments and hel pi ng educate us nore about the FERPA
Statute and Regul ati ons.

And a question, with regard to FERPA, do you
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know what the m ni num and maxi num penalties are for
viol ati on of FERPA?

M5. TRAINOR: | do, in theory, it is a renova
of Federal Funds. And of course, there's a process
that takes place before that.

If your next question is, "Has it ever been
i nvoked?" The answer is, no. But that doesn't nean
that it's - uh, nere words in the wind, as - as we say,
because schools are very - uh, aware that they've
prom sed to uphold it in exchange for Federal Funds.

MR. VERDI: Yeah. And | would note, that this
is not a statute that contenpl ates robust private
rights of action and | awsuits fromindividuals, as an
enf orcement mechani sm

SECRETARY DEVCS: So, could I just ask you,
M. Verdi -

MR. VERDI: Sure.

SECRETARY DEVOS: - just a little further?
You alluded to the opportunity to have further
education and training around the extent to which you
can share information under the FERPA Law.

Coul d you expand on that a little further?
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You know, providing information on a website, we've
just tal ked about the limtations of that.

There are, you know, tens of hundreds of
t housands of school children, across the country, who
are all inpacted by this.

And | think knowi ng and understandi ng, from a
parental perspective as well, what those boundaries and
rights are, is really inportant for all of us.

MR. VERDI: Yeah. Thank you. | agree. There
are a variety of ways that we have seen this done in
ot her domains and in the education domain.

You know, at FPF, we run boot canps with
school adm nistrators, with educational technol ogy
providers with vendors who sell into the schools, with
ot her stakeholders in this eco system to provide face-
to-face, one-on-one training about these sorts of
issues. | think that that sort of one-on-one training
can be very effective.

We al so provide witten materials, and | know
PTAC and ot her fol ks at The Departnent of Education
have provided witten materials, that can be visually

conpel ling, that can be relatively concise, things |like
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checklists and FAQ s have been very hel pful.

The other thing that has been very hel pful, |
t hi nk, over the years, has been the kind of nore
of ficial guidance, the "Dear Colleague" letters and the
ot her sorts of official guidance that |awers, |ike
Sonja's constituency can rely on, in these
circunstances and point teachers and adm nistrators and
ot her stakehol ders to, to say, "W have concrete fornal
gui dance from The Departnent of Education,” who
ultimately are the arbitrators of the Federal Funding
question, the enforcenment question, that you raised.

And that we, on the basis, of this guidance,
therefore feel very confortable that even if particul ar
| anguage is not in the statute or the regulation, it's
in the formal gui dance of the departnent.

So, | think there's a range, fromthe very
formal, |ike formal guidance, to the |less formal, |ike
checklists and FAQ s and one-pager's and down to one-
on-one or one-to-many face-to-face education.

SECRETARY AZAR: Ckay. Thank you. Thank you.
Secretary Ni el sen?

SECRETARY NI ELSEN: Sure. So, | just wanted
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to start - uh, | take your comments, M. Verdi, to
heart on the data protection.

So, | would like to just encourage us, as the

Comm ssion, to make sure that we do have
recommendations. There certainly are Best Practices,
that we can provide out to NSAB.

But, the retention, the use, the access, you
know, these are - these are all issues of data
managenent that we deal with on a day-to-day basis at
DHS and t hroughout the - so, | do - | do take that
point. | don't want to lose it, it is very inportant
to nake sure we're protecting the data.

| did want to ask a bit nore on the concept of
an MOU. So, short of revising FERPA or | ooking at
different potential restrictions fromH PPA, 1 did
wonder if there is a standardized MOU that we could
work with you to provide, that very high-level talks
about the need for point of contacts?

You know, in any emergency nmanagenent
situation, we always say the worst tinme to exchange
busi ness cards is during the emergency, right?

So, what would be a standardi zed way that we
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could, within the comunity, |aw enforcenment and
school s, have point of contacts identified, tal k about
rules and responsibilities at | east at a high |evel,
tal k about perhaps thresholds or criteria?

It sounds like there are instances where we're
in a general agreenent that sharing could occur, and
then there's a gray area. But at |east we could
clarify, you know, through perhaps a standardi zed MOU
t hose areas where we are in agreenent.

The standard that you descri bed, the
“Articul able and substantial,” | would love to work to
get sone additional neat on what that neans.

From an intel community perspective, we always
use "Credi ble and specific.”" And the key there is we
tal k about credible. W don't try to necessarily
anticipate the length or the amunt of harm

But, if there is a specific and credible
threat, we usually take action. So, there m ght be
sone interesting ways to think about what it is that
we're really trying to set forth, in terns of that
st andar d.

But on the MOU, in particular, | just wonder
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if that would be additional guidance, | guess, a - a
question for the panel, would that be useful for
schools to lay sonme of this out in advance, so that at
| east they're not, you know, real trying - real-tinme
trying to untangle all these very conpl ex questions and
| aws and regs?

M5. TRAINOR: Uh - yes. Thank you for the
gquestion. | think so. | think there is always room
for coordi nated and stakehol der information provided
gui dance and nodels. And schools are thirsty for that,
and communities are thirsty for that.

So, | think there is an opportunity to do a
nodel MOU. The caution there is that there's a web of
State Law that overlays Federal Law, when it cones to
privacy, student records, student data. As John's
testinony pointed out, there are all these new State
Laws addressing student data privacy.

So, it would have to be, as I'mpicturing it,
very 30,000 feet, and it would probably have to invol ve
State Law Enforcenent Representatives, so that the
State Level legal web is inposed.

But | think there is sone interest in that.
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And, as | nentioned, there are many | ocal agreenents
already in existence, that I'm sure could be good
nodel s as wel .

SECRETARY NI ELSEN: Maybe it could be nore of
a - just to foll owup, nore of a franework, so in other
words it could list the questions that a | ocal school
shoul d ask to nmake sure they're conplying with state
| aws, to nake sure they understand the capacity and
capability of |ocal |aw enforcenent.

In other words, it could be sonme best
practices, such as you need the POC s created.

ASSI STANT ATTORNEY GENERAL W LLI AMS:  Mm hm

SECRETARY NI ELSEN: But then perhaps the rest
could be a guide to, these are the questions and
consi derations you need to think about to come up with
a nodel MOU for your state or locality?

ASSI STANT ATTORNEY GENERAL W LLI AMS: MM hm
Al ways hel pful, yep.

SECRETARY AZAR: All right. Well, thank you,
panelists. And |I'd |ike to thank each of our speakers
today, fromall three of our panels, for your remarks

t oday.
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You have given us a great deal of critical
information, in a short period of tine. And it's
assisted us in understanding these very inportant
matters. Thank you for sharing your expertise with us
t oday.

I'"d also like to thank the Conm ssion's
| eadership, as well as our staff, for ensuring the
Comm ssi on has heard both sides of the very conpl ex
i ssues that we are facing today around nmental health.

We have found the information from today's and
previ ous conmi ssion neetings to be very enlightening,
in considering how we can foster positive school
environments and i nprove the behavioral health of our
children and our adol escents.

| am pl eased to announce today that HHS is
al ready taking action on the chall enge that we face.
have asked the Assistant Secretary for Mental Health
and Substance Use, Dr. Elinore MCance-Katz, to
establish technical assistance and training within
every nental health technol ogy transfer center funded
by SAVHSA, the Substance Abuse Mental Health Services

Adm ni strati on.
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Thi s national network of technical assistance
progranms has been placed in each of the ten HHS Regi ons
of The United States. And there is a Techni cal
Assi stance and Training Center, with a focus on
Ameri can | ndi ans, Alaska Natives and Hi spanic Latino
Communi ti es.

This assistance is going to help training
clinicians, teachers and other school -based personnel
in evidence-based practices that can help establish
positive and nurturing environnments in schools and
address the behavioral health needs of our children.

This is a significant step forward for the
assi stance SAMHSA provides to local communities. And
we believe this will be an inportant tangible step in
addressi ng the behavi oral health needs of our young
peopl e.

| would now |ike to give ny fellow
Comm ssioners the opportunity to make any cl osing
remar ks.

Secretary DeVos, do you have any remarks to
cl ose with?

SECRETARY DEVOS: Wel |, thank you, Secretary
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Azar. And I'd like to thank you for your |eadership
here today and the work that your team has done for our
sessi on here today.

Thank you very nuch to all the panelists,
really appreciate your insight and expertise as we
consi der these issues of students' mental health,
behavi oral health and student privacy.

So, we very nmuch appreciate the work that you
have brought forward today. Thank you.

SECRETARY AZAR: Thank you. Secretary
Ni el sen, do you have any cl osing remarks?

SECRETARY NI ELSEN: Yes. Just to, of course,
t hank the Secretaries for their |eadership. And |
really appreciate all of the panelists for taking the
time to conme today, sharing your clear wealth of
experience and expertise, personal experiences, in some
cases. |It's extraordinarily helpful to us, as we try
to conme up with recommendati ons that can nove this
conversation forward.

| think what's clear is we all need to do
nore. So, we just need to find out the nost productive

ways and things that can both scale and accommmodat e
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scopes of different school systens, different
| ocalities, different cultures within our system to
make sure that we are in fact |ooking at the best
i nterests of giving individual children.

So, thank you very nuch.

SECRETARY AZAR: All right. Assistant
Attorney General WIIliams, do you have any cl osing?

ASSI STANT ATTORNEY GENERAL W LLI AMS: Sure.
Thank you, Secretary Azar.

" m pl eased to be here on behalf of the
Attorney General. And on behalf of the Attorney
General and The Departnent of Justice, | want to thank
The Departnent of Health and Human Services for
coordinating this neeting of The Federal Conm ssion.

And | want to extend special thanks to our
panel i sts today, who have provi ded a wealth of
I nformation to consider and for sharing your personal
stories.

It's our hope that, through the work of the
Comm ssion, we can identify additional steps that we
can take to prevent school viol ence.

The Departnment of Justice is fully conmtted
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to listening and | earning, throughout this process, and
col | aborating with our partners on the Conm ssion, to
ensure the safety of our schools.

So, thank you very nuch for being here today.

SECRETARY AZAR:. Excellent. Thank you very
much. And this concludes the third Federal Comm ssion
on School Safety Meeting. Good Day!

(Wher eupon the neeting was concluded at 11:05 a.m)

* * *
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CERTI FI CATE OF NOTARY PUBLI C

I, M CHAEL FARKAS, the officer before whomthe
foregoi ng proceedi ng was taken, do hereby certify that
t he proceedi ngs were recorded by nme and thereafter
reduced to typewriting under ny direction; that said
proceedings are a true and accurate record to the best
of my know edge, skills, and ability; that I am neither
counsel for, related to, nor enployed by any of the
parties to the action in which this was taken; and,
further, that | amnot a relative or enployee of any
counsel or attorney enployed by the parties hereto, nor

financially or otherwi se interested in the outconme of

(VI

M CHAEL FARKAS

this action.

Notary Public in and for the

District of Col unmbia
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CERTI FI CATE OF TRANSCRI BER
I, KIMB. MOLER, do hereby certify that this
transcript was prepared fromaudio to the best of ny
ability.
| am neither counsel for, related to, nor
enpl oyed by any of the parties to this action, nor
financially or otherwi se interested in the outcone of

this action.

A

DATE KIM B. MOLER
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