West Virginia Department of Education
March 24-28, 2014
Scope of Review:  The U.S. Department of Education’s (ED) Student Achievement and School Accountability Programs (SASA) office, Title III State Consolidated Grant Group monitored the

West Virginia Department of Education (WVDE) the week of March 24-28, 2014.  This was a comprehensive review of the NMPED’s administration of the Title III, Part A program, which is authorized by the Elementary and Secondary Education Act of 1965 (ESEA), as amended. 
During the review, the ED team conducted several monitoring activities.  The ED team reviewed evidence of State-level monitoring and technical assistance, implementation of the State’s Title III accountability system, and fiscal and administrative oversight with the State educational agency (SEA). The ED team also visited four local educational agencies (LEAs) – Jefferson County School District, Berkeley County School District, Monongalia County School District, and Regional Education Service Agency, where they reviewed documentation and interviewed district and school staff.  
Previous Audit Findings:  None.
Previous Monitoring Findings:  ED last reviewed the Title III, Part A program in the WVDE during the week of June 1-4, 2009.  ED identified compliance findings in the following areas:

1. Element 2.1 – Reservation and Use of Funds:  The WVDE has not ensured that its LEAs have maintained the required level of State and local fiscal effort to be eligible for full participation in Federal grant funding.  Because Title III is a covered program, as defined in section 9101(13) of the ESEA, the WVDE is required to ensure that all of its LEAs meet maintenance of effort (MOE) requirements or, if an LEA is not able to meet its MOE requirement, the LEA must face loss of a portion of its Federal funds.
2. Element 2.4 – General – Supplement Not Supplant:  The WVDE has not ensured that its LEAs use Title III funds to supplement and not supplant Federal funds.  In KSD, the LEA official stated that one Title III-funded teacher is responsible for maintaining information systems and providing core instruction.

3. Element 6.1 – Monitoring: The SEA conducts monitoring of its subgrantees sufficient to ensure compliance with Title III program requirements: The WVDE has not monitored Title III immigrant programs to ensure that Title III subgrantees comply with program and fiscal requirements.  
Monitoring Indicators for Title III, Part A

	State Monitoring of Subgrantees

	Element Number
	Description
	Status
	Page

	
	State Monitoring of Subgrantees

sections 3115, 3116, and 3121;  

EDGAR 34 CFR 80.40
	Met requirements
	X


	 Standards, Assessments and Accountability

	Element Number
	Description
	Status
	Page

	Element

1.1
	English Language Proficiency (ELP) Standards

section 3113
	Met requirements
	X

	Element 1.2
	English Language Proficiency (ELP) Assessment  

sections 3113 and 3116 
	Finding

	3


	Annual Measurable Achievement Objectives (AMAOs)

sections 3122(a)(1)(2)(3) and 1111(b)(2)(B)
	Recommendation

	3
	

	Element 1.4
	Data Collection and Reporting 
sections 3121 and 3123; EDGAR 34 CFR 76.731
	
Recommendation

	4


Monitoring Area 1: Standards, Assessment, and Accountability

Element 1.2 – English Language Proficiency (ELP) Assessment 

Finding: The WVDE has not ensured that all LEAs annually assess the English language proficiency of all LEP students in the schools of the LEA.  One LEA visited confirmed they did not assess a student whose parent refused services. 
Citations: Section 1111(b)(7) of the ESEA requires that all LEAs assess the English language proficiency of all LEP students on an annual basis.  

Section 3113(b)(3)(D) requires Title III subgrantees to annually assess the English language proficiency of all LEP children participating in a program funded under Title III, Part A.  
Further Action Required: The WVDE must provide evidence that the SEA ensures its Title III subgrantees comply with the requirement to annually assess the English language proficiency of all LEP students in grades K-12.  The SEA must provide a plan and timeline including a description of how the SEA will annually ensure that its Title III subgrantees comply with this requirement.  The SEA must also review subgrantees’ practices and procedures regarding the annual ELP assessment of LEP students and require corrective actions to ensure compliance.
Element 1.3 – Annual Measurable Achievement Objectives (AMAOs)
Recommendation: The AMAO targets that the WVDE currently has in place are of major concern.  For the 2012-13 school year, WVDE’s targets for AMAO 1 and 2 were 31.5% and 8.5%, respectively.  Actual student performance resulted in 31.54% for AMAO 1 and 50.49% for AMAO 2.  ED strongly recommends the WVDE to reconsider the AMAO targets they have proposed and invites the State to submit more rigorous targets that are aligned with the actual high levels of LEA performance in the State.
Element 1.4 – Data Collection and Reporting 
Recommendation: The SEA stated that at the time of monitoring there was a modification to the data system in place.  It is recommended that the State continue to ensure verification of data at multiple levels to increase accuracy and completeness and that State counts match LEA counts in future collections.  
	Instructional Support



	Element Number
	Description
	Status
	Page

	Element

2.1
	State-Level Activities

section 3111 (b)(2)
	Met requirements

	X

	Element

2.2
	State Oversight and Review of Local Plans

sections 3116(a) and 3115(c); EDGAR 34 CFR 76.770
	Findings
Recommendation

	5-6

	Element

2.3


	Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth

sections 3114 and 3115     
	Finding

	6-7

	Element

2.4 
	Private School Participation

section 9501
	Finding
	7

	Element 2.5
	Parental Notification and Outreach

section 3302
	Met requirements
	X


Monitoring Area 2: Instructional Support
Element 2.2 – State Oversight and Review of Local Plans
Finding (1):  There were inconsistencies in the LEAs’ consolidated application budgets reviewed.  One LEA’s consolidated application budget sheet included .25 for a secretary and no administrative set-aside, which is different than what was approved.  Additionally, the LEA’s carryover funds are combined with the current fiscal year’s funds which makes it appear they have much more current funding than they actually do.  Two other LEAs, both members of a consortium, had different amounts of funds approved in their local plan than what was awarded on the grant award notification.

Citation:  Section 3116 of the ESEA requires LEAs to submit a plan to the SEA that, among other things, describes the programs and activities proposed to be developed, implemented, and administered and describes how the LEA will use the subgrant funds to meet annual measurable achievement objectives.  
Further Action Required:  The WVDE must revise its LEA consolidated application review process to ensure LEAs’ local plans meet the requirements of section 3116 of the ESEA in such a way that dollar amounts of funds approved in local plans match award notifications, which in turn account for accurate amounts of carryover funds. The WVDE must submit to ED evidence of the changed process, along with evidence of implementation.

Finding (2): The WVDE did not ensure that subgrantees were delivering high-quality language instruction educational programs (LIEPs) based on scientifically based research across the State. Specifically, one LEA visited had 4 teachers for 498 ELs and only 50% of students in this district were receiving direct instruction from a certified ESL instructor.  Additionally, all LEAs visited were not providing direct services to their level 4 and 5 LEP students.
Citation: Under section 3115(a) and (c), SEAs may make subgrants only to LEAs that will  use those funds to increase the English language proficiency of LEP students by supplementing  high-quality LIEPs that are based on scientifically based research demonstrating the effectiveness of the programs in increasing English proficiency and student academic achievement in the core academic subjects, and by providing high-quality professional development to classroom teachers (including teachers in classroom settings that are not the settings of LIEPs), principals, and other school or community-based organizational personnel.
Further Action Required: The WVDE must review its method for evaluating subgrantee plans to ensure that they provide LIEPs based on scientifically based research that demonstrate effectiveness. The State must provide to ED the results of the review, communications with subgrantees regarding this review, and actions it will take to require program improvements by subgrantees, including a timeline, implementation steps, staff, and revised resources (e.g., West Virginia’s “Toolkit for Connecting ESL Best Practices”).
Recommendation:  ED recommends the WVDE maintain a record of how LEAs meet their obligations under the Civil Rights Act of 1964, the Lau v. Nichols Supreme Court decision of 1974, to facilitate its determination of whether an LEA’s Title III expenditures are supplemental.

Element 2.3 - Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth
Finding: The WVDE does not ensure that it makes immigrant subgrants to LEAs that have experienced a significant increase in the percentage or number of “immigrant children and youth,” as that term is defined in the statute.  LEAs visited were not correctly reporting the number of years a student had been attending a school in the US.  District personnel in charge of collecting the data confirmed there was no way to capture the information, since this question was absent from the student enrollment form. Consequently, LEAs that do receive the subgrants do not have data to enable them to determine which students to serve with the immigrant subgrant funds. 
Citations: Section 3114(d)  requires that a State’s subgrants for immigrant students go to LEAs with a significant increase in the percentage or number of immigrant children and youth. 

Section 3301(6) of the ESEA defines immigrant children and youth, in part, as individuals who ‘…were not born in any State,” and “have not been attending one or more schools in any one or more States for more than 3 full academic years.”  
Section 3115(e) of the ESEA states that an eligible entity receiving funds under section 3114(d)(1) shall use the funds to pay for activities that provide enhanced instructional opportunities for immigrant children and youth.

Further Action Required: The WVDE must develop and submit to ED a detailed plan that outlines the steps it will take to ensure it makes subgrants to LEAs that have accurate counts of immigrant children. The plan must explain how the State will ensure the accurate collection of data on immigrant children and youth from all of its LEAs.  Additionally, the State must submit evidence that it provides training to districts on the Title III definition of immigrant and how to report student immigrant counts. In its plan, the SEA must also state how it will ensure the funds awarded are used on activities and equipment only for immigrant children and families. 
Element 2.4 – Private School Participation
Finding: The WVDE has not ensured that Title III subgrantees in the State conduct timely and meaningful consultation with appropriate private school officials during the design and development of Title III services for LEP students and teachers in private schools.  Specifically, LEAs were inconsistent with the initial identification of students, as current procedures and processes do not ensure consistent application of the LEP definition from year to year.
Citation: Section 9501(c) of the ESEA requires those LEAs to engage in timely and meaningful consultation with regard to identifying the private school LEP children’s needs and how the services will be provided, among other issues listed in section 9501(c).
Further Action Required: The WVDE must develop and submit a plan, including a timeline, outlining the steps the State will take to ensure LEAs conduct timely and meaningful consultation with private school officials, and meet requirements for services to private school students described in section 9501 of the ESEA.  The WVDE must also to ED submit evidence of implementation.
	Fiduciary

	Element Number
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	Status
	Page

	Element

3.1 
	State Allocations, Reallocations and Carryover

section 3111(b); 20 USC 6821(b)(3); sections 3114(a)-(d)
	Met requirements
	X

	Element

3.2 
	District Allocations, Reallocations and Carryover

section 3115
	Finding
Recommendation

	8

	Element

3.3
	Maintenance of Effort

sections 1120A and 9021
	Met requirements
	X

	Element

3.4 
	Supplement, Not Supplant – General

section 3115(g)
	Finding
	9


Monitoring Area 3:  Fiduciary

Element 3.2 – District Allocations, Reallocations and Carryover
Finding:  The WVDE has not ensured that all subgrantees submit local plans with the required statutory elements.  Specifically, the State awards subgrants to two Regional Education Service Agencies (RESAs), for which there were no local plans. In addition, these subgrantees are not carrying out their responsibility to oversee and implement the subgrant and to ensure funds are spent only on allowable activities.  It was confirmed through interviews that the main function of the RESAs under Title III is to serve as “flow-through agents” and to distribute funds to each district with eligible LEP students without regard to allowable uses of funds.   

Citation:  Section 3116(a) and (b) require each entity desiring a subgrant to submit a local plan that contains the required elements. Subgrantees must carry out the administrative responsibilities set forth in 34 CFR Parts 76 and 80 (EDGAR). 
Further Action Required:  The WVDE must require its LEAs to have written agreements with the RESAs that provide technical descriptions of the services with detail sufficient to enable LEAs to determine that the Title III statutory requirements will be met as required by section 3116(a) and (b) of the ESEA.  The WVDE must provide ED with a detailed description of how and when it informed its LEAs of this requirement, along with how it will implement and monitor this requirement.
Recommendation:  ED recommends the WVDE provide guidance or technical assistance to its districts and RESAs regarding the writing of local plans.  The RESAs should be submitting a local plan that includes input from the districts within the RESAs to ensure that the funds spent maximize services to ELs.



Element 3.4 – Supplement, Not Supplant – General
Finding:  The WVDE has not ensured that its LEAs meet Title III supplement, not supplant requirements as evidenced by the following:

· In several districts, items such as laptops, projectors, and smart boards for the ESL classrooms were paid for with Title III funds while these same items for the rest of the classrooms in the school were paid for with other State, local, and federal funds.

· The WVDE did not ensure that LEAs follow proper internal fiscal controls and procedures in order to meet requirements for expending Title III funds.  One LEA did not properly inventory equipment paid for with Title III funds.  A review of the LEA’s documents revealed inventory not matching the physical location of the equipment. Another LEA did not keep inventory for equipment paid for with Title III funds.
Citation:  Section 3115(g) of the ESEA requires that Title III funds be used to supplement the level of Federal, State, and local public funds that, in the absence of such availability, would have been expended for programs for LEP children and immigrant children and youth and in no case to supplant such Federal, State and local public funds.  
Further Action Required:  The WVDE must develop and implement a corrective action plan that includes a timeline, implementation steps, and staff resources, to annually ensure Title III subgrantees comply with the supplement, not supplant requirement.  The WVDE must submit to ED this plan, along with evidence of implementation.
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