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Scope of Review:  The U.S. Department of Education’s (ED) Student Achievement and School Accountability Programs (SASA) office, Title III State Consolidated Grant Group monitored the South Carolina Department of Education (SCDOE) in March 2013. This was a comprehensive review of the SCDOE’s administration of Title III, Part A, authorized by the Elementary and Secondary Education Act of 1965, as amended (ESEA).
During the review, the ED team conducted several monitoring activities.  The ED team reviewed evidence of State-level monitoring and technical assistance, implementation of the State’s Title III accountability system, and fiscal and administrative oversight with the State educational agency (SEA).  The ED team conducted a telephone interview with Chester County Public Schools on March 12, 2013 and visited two local educational agencies (LEAs) – Greenville County School District and Aiken County School District during the onsite review. 
Previous Audit Findings:  None.
Previous Monitoring Findings:  The ED last reviewed the Title III, Part A program in the SCDE during the week of March 12, 2007.  ED identified fiscal and programmatic findings, including the following: 

Finding: The SCDOE Title III consultant is paid 100 percent from Title III funds, but is also performing duties related to OCR compliance. Personnel paid entirely from Title III funds must devote 100 percent of their time to Title III activities. 
Finding: The introduction to the State English as a Second Other Language (ESOL) standards states that the standards are linked to the State’s English language arts and mathematics academic standards.  However, the SCDOE did not provide documentation that explains the process it used to determine that the State ESOL standards are aligned with achievement of the State academic standards in English language arts and mathematics.

Finding: The SCDOE did not provide documentation that explains how it determined that the English Language Development Assessment (ELDA) is aligned to the State ESOL standards.

Monitoring Findings 

	Indicator 
	Description
	Status
	Page

	                                                                                                                                                                                                                                                                                           Overarching Requirement 
	State Monitoring of Subgrantees

sections 3113—3116, 3121-3022 and 3302 of the ESEA;  EDGAR 34 CFR 80.40
	Finding
	3

	Element

1.1
	English Language Proficiency Standards (ELP)
section 3113 of the ESEA
	X
	N/A

	Element

1.2
	ELP Assessment

sections 3113 and 3116 of the ESEA
	Finding
	3-4

	Element

1.3


	Annual Measurable Achievement Objectives (AMAOs)
sections 3122(a)(1)(2)(3) and 111(b)(2)(B) of the ESEA     
	X

	N/A

	Element

1.4 
	Data Collection and Reporting

sections 3121 and 3123 of the ESEA; EDGAR 34 CFR 76.731
	Finding
	4

	Element 
2.2
	State Oversight and Review of Local Plans
sections 3115 (c) and 3116(a) of the ESEA; EDGAR 34.CFR 76.770
	Finding
	4-5

	Element

2.3
	Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth

sections 3114 and 3115 of the ESEA     
	Finding

Recommendation
	5

	Element

2.4
	Private School Participation

section 9501 of the ESEA
	Recommendation
	5

	Element

3.1
	State Allocations, Reallocations, and Carryover
sections 3111(b) and 3114(a)-(d) of the ESEA; 20 USC 6821(b)(3) 
	Findings
	6

	Element

3.2
	District Allocations, Reallocations, and Carryover

section 3115 of the ESEA
	Finding
	6

	Element 
3.3
	Maintenance of Effort
sections 1120A and 9021of the ESEA
	X
	N/A

	Element 

3.4
	Supplement, Not Supplant 
section 3115(g) of the ESEA
	Findings
	6-7


Overarching Requirement - State Monitoring of Subgrantees

Finding: The SCDOE did not provide evidence that it has a process to monitor LEA expenditures to ensure Title III funds are used in a timely manner to implement approved activities.  One LEA carried over 50 percent of its allocation from fiscal year (FY) 2011 to FY 2012.  
Citation: Section 80.40 of the Education Department General Administrative Regulations (EDGAR) requires States to monitor grant and subgrant activities to ensure compliance with applicable Federal requirements.

Further action required: The SCDOE must implement a process to monitor LEA expenditures to ensure LEAs use Title III funds in a timely manner for approved activities.  The State must submit evidence of the process to ED. 
Element 1.2 – English Language Proficiency (ELP) Assessment
Finding: The SCDOE has not provided sufficient guidance and oversight to its LEAs regarding the requirement to annually assess the English proficiency of all students identified as limited English proficiency (LEP). Data submitted in the State’s 2011−2012 Consolidated State Performance Report showed that the number of students assessed was less than the total number of LEP students in the State, who were not tested on the State’s annual ELP assessment.  The State provided information about students who were not tested, which include the following reasons:  
· No reason

· Overlooked

· Enrolled 3-15-12 -testing window 
2-20-12 to 4-13-12

· SPED

· Not identified before window closed

· Coded incorrectly- exited 
· Waiver student – Teacher made a mistake

· Transferred in-district - overlooked

· SPED student refused testing

· Works off campus every day 
· Exited on K-2 inventory by accident

· Coded incorrectly – foreign exchange student

· SPED IEP states no ELDA testing

· Parent removed child from program

· Enrolled only in the virtual school

· Non diploma student

· No information 

· District cannot find any information

This information shows a lack of understanding on the part of LEAs regarding the requirement to assess all LEP students. For example, all children with disabilities must be assessed, with accommodations where appropriate, or through an alternate assessment method.  LEAs may not exempt students from the ELP assessment. In addition, all English learners (ELs) must be assessed regardless of whether parents have declined services.  Title I requires that LEAs assess the proficiency of all ELs “in the schools served by the SEA,” and that typically includes “non- diploma students” and those “enrolled only in the virtual school.”  The SCDOE’s ELP assessment policies, guidance, and oversight are insufficient to ensure that LEAs test the English proficiency of all students identified as LEP.    
In addition, the SCDOE has not ensured that its LEAs enter, verify, and maintain accurate data on LEP students in the State’s student information system.  Among the reasons that LEAs provided for non-testing of students included entering incorrect codes for current and former LEP students and students who were never identified as LEP.  LEA failure to enter and maintain accurate data on LEP students significantly diminishes the quality of data collected by the State and submitted to ED, and reduces the likelihood that AMAOs determinations and State allocations to LEAs are accurate. 
Citation: Section 1111(b)(7) of the ESEA requires each State to ensure that LEAs provide for an annual assessment of English proficiency of all students with limited English proficiency in the schools served by the State educational agency (SEA).

Section 3113(b)(3)(D) of the ESEA requires States to ensure that Title III subgrantees annually assess the English language proficiency of all LEP children participating in a program funded under Title III, subpart A, consistent with section 1111(b)(7) of the ESEA.  
Further action required: The SCDOE must develop a plan and timeline to review, revise and/or enhance its testing policies, procedures and guidance related to administration of the annual ELP assessment, and related to data reporting.  The plan and guidance must ensure LEAs comply with the annual ELP testing requirements and report accurate data to the State.

The SCDOE must also develop and implement a comprehensive technical assistance plan to ensure its LEAs enter, verify, and maintain accurate data on LEP students in its student information system.  The technical assistance plan must include training on a Statewide basis, with targeted training and ongoing support for LEAs that have a high level of data quality issues.  The State’s technical assistance plan must address LEA data collection from the time a student enrolls to the time a student tests proficient and is no longer enrolled in a language instruction educational program.  The State must submit the plans and timeline to ED, as well as any new or revised testing policies, procedures, and guidance. 
Element 2.2 – State Oversight and Review of Local Plans
Finding:  The SCDOE’s Title III subgrant application and application review and approval procedures do not ensure that the State approves LEA plans that sufficiently describe how Title III funds will be used.  The application, like the monitoring instrument, focuses heavily on Lau requirements and State policies instead of Title III activities and requirements.  In addition, neither the application nor the application instructions distinguish between the LEP and immigrant subgrant, which has resulted in inappropriate use of immigrant funds (see finding in 2.3).

Citation: Section 3116 of the ESEA requires LEAs to submit a plan to the SEA that, among other things, describes the programs and activities proposed to be developed, implemented, and administered and describes how the LEA will use subgrant funds to meet AMAOs. 

Section 76.770 of the Education Department General Administrative Regulations (EDGAR)  requires States to  have procedures for reviewing and approving applications for subgrants and amendments to those applications, for providing technical assistance, for evaluating projects, and for performing other administrative responsibilities the State has determined are necessary to ensure compliance with applicable statutes and regulations.
Further action required: The SCDOE must revise its Title III application and current procedures for reviewing and approving LEA plans to ensure that the State approves activities and expenditures that comply with Title III programmatic and fiscal requirements.  The State must submit the revised documents to ED.  
Element 2.3 - Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth 
Finding: The SCDOE has not ensured that its LEAs use immigrant funds for activities that provide enhanced instructional opportunities for students who meet the definition of immigrant children and youth in section 3301(6) of the ESEA.   The State’s letter to LEAs awarded immigrant subgrants advises LEAs that these funds may be used for all of the activities in section 3115 of the ESEA, which is inaccurate. LEAs may use immigrant funds for the activities specified in section 3115(e). 
Citation: Section 3115(e) of the ESEA requires an eligible entity to use funds under section 3114(d)(1) to pay for activities that provide enhanced instructional opportunities for immigrant children and youth. Section 3301(6) of the ESEA defines “immigrant children and youth” as individuals who –

(A) are aged 3 through 21;
(B) were not born in any State; and

(C) have not been attending one or more schools in any one or more States for more than three full academic years.
Section 3116 of the ESEA requires each LEA desiring a subgrant to submit a plan to the SEA that describes the programs and activities to be developed, implemented, and administered under the subgrant. 
Further action required:  The SCDOE must revise its award letter for the immigrant program to reflect that LEAs may use these funds for the activities specified in 3115(e).  The State must submit the revised letter to ED and evidence that this change has resulted in the correct use of immigrant funds. 
Recommendation: One of the LEAs awarded an immigrant subgrant for school year 2012-2013 included a description of ESOL models, including a “consultative model.”  The State should gather information from the LEA about this model to ensure the model is based on scientifically based research demonstrating the effectiveness of the program in increasing English proficiency and student academic achievement in core academic subjects. 
Element 2.4 - Private School Participation

Recommendation:   The SCDOE should implement a process to collect the count of private school LEP students served under Title III from its LEAs for the purpose of calculating LEA allocations.  

Element 3.1 - State Allocations, Reallocations and Carryover

Recommendation: The State awarded immigrant subgrants for school year 2012−2013 in May 2012, and issued grant awards reflecting a seven-month award period (April 1 – October 31). The State has the discretion to permit LEAs to use less than the full Tydings period (up to 27 months) with immigrant subgrants, unlike regular subgrants for which all subgrantees have the full Tydings period.  However, the SCDOE should consider revising its timeline for awarding immigrant subgrants and issue grant awards that reflect a longer award period than seven months to give LEAs time to implement planned activities. 
Element 3.2 –District Allocations, Reallocations and Carryover
Finding (1): The SCDOE has not accurately calculated administrative costs in instances in which an LEA has carryover funds.  In one instance, the State combined an LEA’s carryover funds from FY 2011 with its FY 2012 grant funds and used the combined total to calculate administrative costs.  As a result, the LEA exceeded the two-percent cost rate allowable under section 3115(b).  Administrative costs should have been calculated separately based on each year’s grant amount.

Citation:  Section 3115(b) of the ESEA requires that each eligible entity receiving funds under section 3114(a) of the ESEA for a fiscal year use not more than two percent of the funds for administrative costs.
Further action required:  The SCDOE must revise its method for calculating administrative costs when combining carryover funds and current grant funds and inform its LEAs.  The State must provide ED with evidence of the revised method and written guidance to its LEAs.
Element 3.4 - Supplement, not Supplant 
Finding (1): The State’s monitoring instrument used for Title III focuses to a significant degree on Lau requirements and State policies rather than on Title III statutory requirements.  For example, one guiding question in the monitoring instrument addresses whether an LEA has a system for assigning a student number if a student does not have a Social Security number. Another guiding question requires subgrantees to provide evidence that LEP students receive ESL instruction in facilities that are comparable to that provided for non-LEP students.  These questions do not address Title III requirements. 

Because the State staff that implements the monitoring is paid with Title III funds, this means that Title III funds are supplanting other funds that should be used for state and other federal monitoring duties.  ED’s March 2007 monitoring report contained a finding that staff paid 100 percent with Title III funds were performing duties related to civil rights compliance.  The State staff person responsible for monitoring, the Title III Coordinator, is still paid 100 percent from Title III funds.  This constitutes a repeat finding.  The State must ensure that staff paid 100 percent with Title III funds are not assuming duties and responsibilities, related to the State’s obligations under Title VI of the Civil Rights Act of 1964.
Citation: Section 3115(g) of the ESEA provides that Federal funds made available under this subpart shall be used so as to supplement the level of Federal, State, and local public funds that, in the absence of such availability, would have been expended for programs for LEP children and immigrant children/youth, and in no case to supplant such Federal, State, and local public funds.
Further action required: The State must review the duties and responsibilities of the Title III Coordinator and make any revisions necessary to ensure the coordinator position, which is paid 100 percent with Title III funds, does not include any activities that violate Title III supplement, not supplant requirements.  Alternatively, the State could pay a prorated part of the coordinator’s salary from other funds.  The State must submit the results of its review and an assurance that the Title III coordinator will not perform duties unrelated to Title III, to the extent that salary is paid from Title III funds.  
Finding (2):  The State has not ensured that its LEAs comply with Title III supplement, not supplant requirements as evidenced by the following:

· One LEA used Title III funds for local travel related to administration of the annual ELP assessment.

· One LEA used Title III funds for translations for general education information. Additionally, this LEA used Title III funds for instructional materials related to training mainstream teachers on Lau requirements. 
Title III funds may not be used for activities and services that an LEA is obligated to provide with State and local funds to meet Lau civil rights requirements.
Citation:  Section 3115(g) of the ESEA requires LEAs to use Title III funds to supplement State, local, and other Federal funds that, in the absence of a Title III subgrant, would have been available to provide services to LEP students and immigrant children and youth.
Further action required:   The SCDOE must develop and disseminate guidance and provide technical assistance related to the supplement, not supplant requirements to Title III subgrantees. The SCDOE must submit evidence that it has provided this guidance to Title III subgrantees. Additionally, the SCDOE must submit to ED a description of how it will incorporate into its LEA application and review procedures a checks-and-balances system to ensure that the State does not approve LEA budgets that include expenditures that violate Title III supplement, not supplant provisions.

