New Mexico Public Education Department
February 10-14, 2014
Scope of Review:  The U.S. Department of Education’s (ED) Student Achievement and School Accountability Programs (SASA) office, Title III State Consolidated Grant Group monitored the

New Mexico Public Education Department (NMPED) the week of February 10-14, 2014.  This was a comprehensive review of the NMPED’s administration of the Title III, Part A program, which is authorized by the Elementary and Secondary Education Act of 1965 (ESEA), as amended. 
During the review, the ED team conducted several monitoring activities.  The ED team reviewed evidence of State-level monitoring and technical assistance, implementation of the State’s Title III accountability system, and fiscal and administrative oversight with the State educational agency (SEA). The ED team also visited four local educational agencies (LEAs) – Roswell Independent School District (RISD), Gadsden Independent School District (GISD), La Promesa Charter School (LPCS) and Albuquerque Public Schools (APS), where they reviewed documentation and interviewed district and school staff.  
Previous Audit Findings:  None.
Previous Monitoring Findings:  ED last reviewed the Title III, Part A program in the NMPED during the week of December 7-9, 2010.  ED identified compliance findings in the following areas:

1. Element 1.3 – Annual Measurable Achievement Objectives (Finding (1)): The NMPED did not make timely 2009-2010 AMAO determinations.  Districts were not notified until January 29, 2010 of their final AMAO determinations.  Therefore, the subgrantees that failed to make progress on the AMAOs are unable to develop Title III improvement plans until the spring.
2. Element 1.3 – Annual Measurable Achievement Objectives (Finding (2)): The NMPED did not provide evidence that it is holding subgrantees that have not met AMAOs for 2 consecutive years accountable as required by section 3122(b)(2) of the ESEA.   The districts submitted school-level improvement plans and only described very general activities at the LEA or subgrantee level.  

3. Element 1.3 – Annual Measurable Achievement Objectives (Finding (3)):: The NMPED did not provide evidence that it is holding subgrantees that have not met AMAOs for 4 consecutive years accountable as required by section 3122(b)(4) of the ESEA.  The NMPED was unable to demonstrate that it is requiring subgrantees in this category to modify their curriculum, program, and method of instruction, or make a determination whether the subgrantee shall continue to receive funds related to its failure to meet such objectives, and require the subgrantee to replace educational personnel connected to this failure.

4. Element 1.4 – Data Collection and Reporting: The NMPED did not provide evidence that LEAs properly identified students as immigrant children and youth as required by section 3114(d)(1) of ESEA. Although the State understands the Title III definition of “immigrant children and youth”, the LEAs were using the Student Teacher Accountability Reporting System (STARS) definition of immigrant children and youth which includes students born in another country and/or not on U.S. territory to non-U.S. citizens rather than the Title III definition which includes students who are aged 3 through 21, were not born in any State, and have not been attending one or more schools in any one or more States for more than 3 full academic years. 

5. Element 2.2 – State Oversight and Review of Local Plans: The NMPED did not provide evidence the LEAs submit a comprehensive plan to the SEA that describes the programs and activities proposed to be developed, implemented, and administered with Title III funds.  These plans also do not describe how the LEA will use the subgrantee funds to meet AMAOs.  Currently, each school submits an individual plan and the LEA only submits a description of general activities.

6. Element 2.3 – Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth (Finding (1)): The NMPED did not provide evidence that the LEAs awarded funds under section 3114(d)(1) of the ESEA use the funds for activities that provide enhanced instructional opportunities for immigrant children and youth.  The LEAs visited were unable to specify how they use funds awarded under this section to enhance instructional opportunities for immigrant children and youth. One district was purchasing technology that was not specifically targeted towards the needs of the immigrant student population.

7. Element 2.3 – Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth (Finding (2)): The NMPED did not provide evidence that the LEAs that were eligible for immigrant children and youth funds received them in a timely manner.  One district visited was awarded funds under section 3114(d)(1) of the ESEA in March 2010.  Thus students did not have full access to Title III services under the immigrant children and youth program until most of the school year had passed.     

8. Element 2.3 – Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth (Finding (3)): The NMPED’s procedures for awarding Title III immigrant subgrants did not comply with Title III requirements.  The State awarded funds comparing two consecutive years of the immigrant children and youth counts rather than using the specific process required in section 3114 of the ESEA. 

9. Element 2.4 – Private School Participation: The NMPED did not provide evidence that all Title III subgrantees in the State conduct timely and meaningful consultation with appropriate private school officials during the design and development of Title III plans.  The two districts visited had failed to consult with its private schools or the consultation conducted by the districts was not adequate to meet the consultation requirement.
10. Element 2.5 – Parental Notification and Outreach (Finding (1)): The NMPED did not provide evidence that all Title III subgrantees separately inform all parents of Title III LEP students of their failure to meet AMAOs not later than 30 days after such failure occurs.  Both districts visited were only notifying parents of Title III LEP students in schools that did not meet their AMAOs rather than all the parents of Title III LEP students in the district.

11. Element 2.5 – Parental Notification and Outreach (Finding (2)): The NMPED did not provide evidence that the notification to parents of LEP students identified for participation in a language instruction educational program supported with Title III funds contains all of the information required in section 3302 of the ESEA.  Both districts only send parents of LEP students’ initial identification and placement letters and do not send annual notification to parents of LEP students participating in a language instruction educational program supported with Title III funds.

12. Element 3.4 – Supplement, Not Supplant: The NMPED was not able to demonstrate that its subgrantees fully complied with Title III’s supplement, not supplant requirement.  Both districts visited were using Title III funds to support primary reading programs (Linda Moodbell, Estrellitas). It was not clear how these activities were supplemental to activities supported with State, local, or other Federal funds that would otherwise have been available in the absence of a Title III subgrant.
Monitoring Indicators for Title III, Part A

	State Monitoring of Subgrantees

	Element Number
	Description
	Status
	Page

	
	State Monitoring of Subgrantees

sections 3115, 3116, and 3121;  

EDGAR 34 CFR 80.40
	Finding
	4


State Monitoring of Subgrantees

Finding: The NMPED did not show evidence that its monitoring system sufficiently addressed all Title III statutory requirements.  Additionally, at the time of review, the State was unable to produce documentation showing it had been monitoring its LEAs previously, and this was confirmed by the LEAs who were unable to show evidence of State monitoring reports.  
Citation: Section 34 CFR 80.40 requires grantees to monitor grant and subgrant activities to ensure compliance with applicable Federal requirements.  
Further Action Required: The NMPED must submit to ED its plan for developing and implementing its subrecipient monitoring system to ensure all Title III requirements are sufficiently addressed.  Once the monitoring system has been developed, the NMPED must submit to ED the timeline for implementation and evidence of implementation.

	 Standards, Assessments and Accountability

	Element Number
	Description
	Status
	Page

	Element

1.1
	English Language Proficiency (ELP) Standards

section 3113
	Met requirements
	X

	Element 1.2
	English Language Proficiency (ELP) Assessment  

sections 3113 and 3116 
	Finding

	5


	Annual Measurable Achievement Objectives (AMAOs)

sections 3122(a)(1)(2)(3) and 1111(b)(2)(B)
	Met requirements

	X
	

	Element 1.4
	Data Collection and Reporting 
sections 3121 and 3123; EDGAR 34 CFR 76.731
	Recommendation

	5-6


Monitoring Area 1: Standards, Assessment, and Accountability

Element 1.2 – English Language Proficiency (ELP) Assessment 

Finding: The NMPED has not ensured that all identified LEP students are being annually assessed by the ELP assessment.  LEAs visited had a form generated by the State that includes an option for a parent to refuse annual ELP assessment for their students. 
Citations: Section 3113(b)(3)(D) of the ESEA requires Title III subgrantees to annually assess the English language proficiency of all LEP children participating in a program funded under Title III, Part A.  
Section 1111(b)(7) requires that all LEP students have their English language proficiency assessed on an annual basis. 
Further Action Required: The NMPED must provide evidence that the SEA ensures its Title III subgrantees comply with the requirement to annually assess the English language proficiency of all LEP students in grades K-12.  The SEA must provide a plan and timeline including a description of how the SEA will annually ensure that its Title III subgrantees comply with this requirement.  The SEA must also review subgrantees’ practices and procedures regarding the annual ELP assessment of LEP students and require corrective actions to ensure compliance.
Element 1.4 – Data Collection and Reporting
Recommendation: LEAs visited expressed the need for a State-wide system to track students who move between districts, given the high mobility of NMPED’s LEP student population. LEA staff said a State-wide system would help streamline the process of identification, which would subsequently aid staff in placing a student in an appropriate program offered by the school or district in an expeditious manner.  ED recommends that the NMPED develop and implement a State-wide system that allows for student data to be transferred between LEAs in a secure and quick manner so that there is minimum disruption to Title III services. 
	Instructional Support



	Element Number
	Description
	Status
	Page

	Element

2.1
	State-Level Activities

section 3111 (b)(2)
	X

	

	Element

2.2
	State Oversight and Review of Local Plans

sections 3116(a) and 3115(c); EDGAR 34 CFR 76.770
	Finding

	7-8

	Element

2.3


	Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth

sections 3114 and 3115     
	Finding

	8

	Element

2.4 
	Private School Participation

section 9501
	Finding
	8-9

	Element 2.5
	Parental Notification and Outreach

section 3302
	X
	


Monitoring Area 2: Instructional Support
Element 2.2 – State Oversight and Review of Local Plans
Finding: The timeline the State has in place for requiring submission of local plans restricts LEAs from adequately planning on how to use Title III funds.  LEAs, on an annual basis, create a budget based on a preliminary allocation released in July.  When subgrantees receive the final allocation in the spring of the school year for which the grant is awarded, LEA staff have a limited 30-day turnaround time to revise the budget before the LEA application is due.  This limited timeline prevents them from submitting a quality final plan to the State, as all districts require school board approval for budget allocations.  The NMPED’s current practice of not fully approving the local plans of Title III LEAs until the spring is not sufficient to ensure that subgrantees propose appropriate activities that meet Title III requirements with budgets and narratives that reflect allowable expenses (See Finding 3.4).


Citation: Section 3116 of the ESEA requires eligible entities desiring subgrants from the SEA to submit a plan containing information that the SEA requires, including, among other information, a description of programs and activities to be implemented.  

EDGAR 34 CFR 76.770 requires States to have procedures for reviewing and approving applications for subgrants and amendments to those applications and for performing other administrative responsibilities the State has determined are necessary to ensure compliance with applicable statutes and regulations. 

Further Action Required: The NMPED must ensure that LEAs have sufficient time to submit a quality plan to the SEA. Additionally, the State must make sure its procedures for reviewing subgrantee plans are sufficient to ensure that activities included meet statutory requirements.  The State must develop a comprehensive plan that ensures they have procedures in place to review and approve Title III local plans in a timely manner and submit to ED evidence that this plan has been implemented.  The plan must include a timeline, implementation steps, staff, and resources.
Element 2.3 - Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth
Finding:  For fiscal years 2010 and 2012, the NMPED did not award any immigrant subgrants to eligible entities.  Additionally, there was an error in the formula used by the State to calculate whether LEAs experienced a significant increase in the percentage or number of immigrant children and youth.  Specifically, the State was only comparing the current year count to the previous year count instead of comparing the current year count to the average of the two preceding fiscal year counts.  Lastly, LEAs visited were not aware of the statutory definition of an immigrant student for purposes of the Title III immigrant subgrant.  Consequently, in one LEA students from Puerto Rico were being identified as immigrant.

Citations: Section 3114(d)(1) of the ESEA requires an SEA to reserve not more than 15 percent of its Title III, Part A allotment to award subgrants to eligible entities in the State that have experienced a significant increase, as compared to the average of the two preceding fiscal years, in the percentage or number of immigrant children and youth who have enrolled during the fiscal year preceding the fiscal year for which the subgrant is made, in public and nonpublic elementary and secondary schools in the geographic areas under the jurisdiction of, or served by, such entities. 
Section 3301(6) of the ESEA defines immigrant children and youth, in part, as individuals who ‘…were not born in any State.”  Section 3301(14) of the ESEA defines State as “…each of the fifty States, the District of Columbia, and the Commonwealth of Puerto Rico.”
Further Action Required: The NMPED must make at least one Title III immigrant subgrant annually and ensure proper calculation of “significant increase.” In order to comply with these requirements, the NMPED must provide to ED its methodology for calculating significant increase and a list of LEAs that receive immigrant subgrants for the 2014-2015 school year. The NMPED must also provide evidence that LEAs are properly identifying eligible immigrant children and youth.   
Element 2.4 – Private School Participation
Finding: The NMPED has not ensured that Title III subgrantees fully comply with the requirements in section 9501(c) of the ESEA for timely and meaningful consultation with private schools.  One LEA was unable to provide any documentation that it had reached out to private schools.  Additionally, staff in another LEA indicated during the interview that they were unsure of requirements around consultation.
Citation: Section 9501 of the ESEA requires LEAs receiving Title III, Part A funds to provide equitable services to LEP students attending private schools, their teachers, and other education personnel.  Section 9501(c) of the ESEA requires those LEAs to engage in timely and meaningful consultation with regard to identifying the private school LEP children’s needs and how the services will be provided, among other issues listed in section 9501(c).
Further Action Required: The NMPED must develop and submit a plan, including a timeline, outlining the steps the State will take to ensure LEAs conduct timely and meaningful consultation with private school officials, and meet requirements for services to private school students described in section 9501 of the ESEA.  The NMPED must also to ED submit evidence of implementation.
	Fiduciary

	Element Number
	Description
	Status
	Page

	Element

3.1 
	State Allocations, Reallocations and Carryover

section 3111(b); 20 USC 6821(b)(3); sections 3114(a)-(d)
	Finding
	9

	Element

3.2 
	District Allocations, Reallocations and Carryover

section 3115
	Finding

	10-11

	Element

3.3
	Maintenance of Effort

sections 1120A and 9021
	Met requirements
	X

	Element

3.4 
	Supplement, Not Supplant – General

section 3115(g)
	Finding
	11


Monitoring Area 3:  Fiduciary

Element 3.1 – State Allocations, Reallocations and Carryover

Finding: The State has restricted LEA carryover to 15%.  LEAs that had carryover in excess of 15% of the original grant awarded were ineligible to receive any carryover funds.  Instead, the NMPED reallocated all carryover funds to districts that expended all or at least 92% of their allocation in the first year.   
Citation: Under the Tydings Amendment, Section 421(B) of the General Education Provisions Act (GEPA), 20 U.S.C. 1225(b), SEAs and LEAs have 27 months, extending from July 1 of the fiscal year for which the funds were appropriated through September 30 of the second succeeding fiscal year, to obligate Title III funds.  Section 3114(c) of the ESEA states that an SEA may only reallocate LEA subgrant funds if it has determined that funds awarded under section 3114(a) will not be used by an LEA for their intended purpose. 
Further Action Required: The NMPED must ensure that its Title III subgrantees have use of the Title III funds awarded under section 3114(a) of the ESEA for the 15-month period of initial availability plus a 12-month period for carryover.  The NMPED must provide to ED evidence that it has complied with this requirement, such as subgrant award notifications reflecting the 27-month period of availability of funds and communications to LEAs regarding the timeline for fund availability.
Element 3.2 – District Allocation, Reallocations and Carryover

Finding:  The NMPED has not ensured that LEAs abide by the 2% cap on administrative funds under section 3115(b) of the ESEA.  In two LEAs visited, when administrative expenses were added to indirect costs, the LEAs had exceeded the 2% cap.  
Citation: Section 3115(b) of the ESEA requires that Title III subgrantees limit the amount that they may spend on administrative costs in any fiscal year to 2% of the subgrantee's total Title III expenditures in that fiscal year.  This includes all direct and indirect costs associated with administering the Title III program.
Further Action Required: The NMPED must ensure that Title III subgrantees are complying with the administrative costs restriction and must submit evidence that it has that it has ensured LEAs are meeting this requirement to ED.  The NMPED must also provide ED with a description of how it will annually review LEA plans to ensure compliance with the administrative cost restriction. 
Element 3.4 - Supplement, Not Supplant – General
Finding:  The NMPED has not ensured that LEAs abide by the supplement, not supplant requirement under section 3115(g).  Specifically:
· In one district, several translations were being charged to Title III.  These translations were related to activities that are provided for all students, e.g. parent teacher conferences, school-wide meetings, suicide interventions, conferences, and individual education plans.
· In another district, tuition reimbursements were given to teachers who were attending certification courses required by the LEA, which adopted a State dual language model that set forth those certification requirements.
Citation: Section 3115(g) of the ESEA prohibits an LEA from using Title III funds to support services or activities that it would provide in the absence of a Title III subgrant.  Title III funds must supplement the level of other Federal, State, and local public funds in an LEA.   
Further Action Required: The NMPED must ensure that subgrantees comply with the supplement, not supplant requirement, and submit evidence of how it has ensured its Title III subgrantees meet the requirement.  Additionally, the NMPED must submit to ED a description of how it will ensure the State does not approve LEA budgets that include expenditures that violate the Title III supplement, not supplant provision.
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