
Vermont State Department of Education
September 17-September 19, 2012
Scope of Review:  The U.S. Department of Education’s (ED) Student Achievement and School Accountability Programs (SASA) office, Title III State Consolidated Grant Group monitored the

Vermont Department of Education (VTDOE) the week of September 17-19, 2012.  This was a comprehensive review of the VTDOE’s administration of the Title III, Part A program, which is authorized by the Elementary and Secondary Education Act of 1965 (ESEA), as amended.
During the review, the ED team conducted several monitoring activities.  The ED team reviewed evidence of State-level monitoring and technical assistance, implementation of the State’s Title III accountability system, and fiscal and administrative oversight with the State educational agency (SEA). The ED team also visited three local educational agencies (LEAs) – Burlington School District (BSD), Winooski School District (WSD), and Chittenden Central Supervisory Union (CCSU), where the team reviewed documentation and interviewed district and school staff.  The ED team also met with Colchester School District (CSD) and Essex Town School District (ETSD) at the CCSU office.  CCSU is the fiscal agent for the consortium of these three LEAs (CCSU, CSD, ETSD) that, as a group, are recipients of a Title III subgrant.
Previous Audit Findings:  None
Previous Monitoring Findings:  The ED last reviewed the Title III, Part A program in the VTDOE during the week of May 7-11, 2007.  The ED identified compliance findings in the following areas:
1.  Element 3.5 – Data Collection:  
The VTDOE did not provide evidence of a written protocol for collecting and maintaining required Title III data submissions.
2.  Element 6.1 – State Monitoring of Subgrantees:

The VTDOE did not provide evidence of a complete monitoring plan for the review of subgrantee compliance with Title III requirements.
Note: Fiscal monitoring was not conducted during ED’s 2007 Title III onsite review of the State.
Monitoring Indicators for Title III, Part A
	State Monitoring of Subgrantees

	Element Number
	Description
	Status
	Page

	
	State Monitoring of Subgrantees

sections 3115, 3116, and 3121,
EDGAR 34 CFR 80.40
	Finding
	2


State Monitoring of Subgrantees

State Monitoring:  The State has a process to monitor subgrantees and the evaluation components of the monitoring plan address the requirements under sections 3113, 3115, 3121, 3122 and 3302 of the ESEA.
Finding:  The VTDOE did not provide sufficient evidence that the SEA has a monitoring process that ensures that subgrantees meet all Title III requirements.  Currently, the VTDOE has a checklist to review compliance with general Federal fiscal requirements; however, this is not sufficient to ensure that subgrantees meet all Title III programmatic and fiscal requirements.  Monitoring is necessary to ensure students receive the services to which they are entitled.  This is a repeat finding from the 2007 Title III onsite review of the State.  
Citation:  Section 80.40 of the Education Department General Administrative Regulations (EDGAR) requires grantees to monitor grant and subgrant activities to ensure compliance with applicable Federal requirements.
Further Action Required:  The VTDOE must develop and implement a comprehensive corrective action plan to monitor subgrantees during the 2012-2013 school year to ensure compliance with Title III requirements.  This plan must include development of a monitoring protocol and may include desk and/or onsite monitoring.  This plan must also include a timeline, implementation steps, staff, and resources.  The VTDOE must submit this plan to ED, along with evidence of implementation.
	 Standards, Assessments and Accountability

	Element Number
	Description
	Status
	Page

	Element

1.1
	English Language Proficiency (ELP) Standards

section 3113
	X
	N/A

	Element 1.2
	ELP Assessment  

sections 3113 and 3116 
	Recommendations
	3


	Annual Measurable Achievement Objectives (AMAOs)

sections 3122(a)(1)(2)(3) and 1111(b)(2)(B)
	Finding
	3-4
	

	Element 1.4
	Data Collection and Reporting

sections 3121 and 3123; EDGAR 34 CFR 76.731
	Finding
	4


Monitoring Area 1:  Standards, Assessments and Accountability
Element 1.2 – English Language Proficiency (ELP) Assessment: The State provided evidence of a process that complies with section 3113 of the ESEA and evidence that an ELP assessment has been administered to all K-12 limited English proficient (LEP) students in the State.
Recommendation (1):  The VTDOE is advised to examine its current procedures and training for ELP assessment administration to ensure that the State ELP assessment, the Assessing Comprehension and Communication in English State-to-State for English Language Learners (ACCESS), is administered in a reliable manner in all LEAs.  During the review, VTDOE staff indicated that a teacher in one LEA had administered a portion of the ACCESS assessment incorrectly during the spring 2012 testing window.  Although the SEA had taken action in response to this error, an examination of ELP assessment administration procedures and training is merited in order to prevent other potential testing irregularities.
Recommendation (2):  The VTDOE is advised to review its timeline for its score validation process for the ACCESS.  Staff in one LEA reported that by the time the LEA received student scores, the school year had ended and it was too late to administer missed assessments.
Element 1.3 - AMAOs: AMAOs have been developed and AMAO determinations have been made for Title III-served LEAs.
Finding:  The VTDOE has not ensured that subgrantees that fail to meet AMAOs for four consecutive years comply with the requirements under section 3122(b)(4) of the ESEA. Specifically, though two of the LEAs visited had not met AMAOs for four consecutive years, the VTDOE has not required the LEAs to implement the associated accountability measures.  
Citation:  Section 3122(b)(4) of the ESEA provides that if an SEA determines that a subgrantee has not met AMAOs for four consecutive years it shall require the subgrantee to modify its curriculum, program, and method of instruction, or make a determination whether the subgrantee 
shall continue to receive funds related to its failure to meet such objectives and require the subgrantee to replace educational personnel connected to this failure.
Further Action Required:  The VTDOE must provide ED with evidence that it is holding subgrantees that have not met AMAOs for four consecutive years accountable using the specific accountability measures in section 3122(b)(4).  This evidence must include documents that specifically delineate actions taken by subgrantees that have not met AMAOs for four consecutive years to address their AMAO status.
Element 1.4 - Data Collection: The State has established and implemented clear criteria for the administration, scoring, analysis, and reporting components of its ELP assessments, and has a system for monitoring and improving the ongoing quality of its assessment systems.  A data system is in place to meet all Title III data requirements, including capacity to follow Title III-served students for two years after exiting, and State approach to following ELP progress and attainment over time.
Finding:  The VTDOE has not demonstrated that SEA and LEA data systems capture LEP student demographic information required for LEAs to plan language instruction educational programs in a timely manner.  Staff at the SEA and two LEAs stated that Primary Home Language Other Than English (PHLOTE) surveys are transmitted directly to the VTDOE.  Staff at one LEA visited noted they must wait until the middle of the school year to receive an updated report on LEP student counts and student PHLOTE information, which hinders comprehensive planning of language instruction educational programs.  In order for the State to comply with its responsibilities under the Title III grant, it must ensure that its timeline for providing data to LEAs does not hinder the subgrantee obligation to provide high-quality language instruction educational programs.
Citation:  Section 3115(c) of the ESEA requires subgrantees to provide high-quality language instruction educational programs for LEP children.  SEAs must, under sections 3115 and 3116, ensure that subgrantees comply with Title III requirements.
Further Action Required:  The VTDOE must develop and implement a plan to ensure that data systems used by the SEA and LEAs capture student PHLOTE information required for LEAs to plan language instruction educational programs and to ensure that such data are communicated to the LEAs in a time frame that renders the data useful to the LEAs.  This plan must include a timeline, implementation steps, staff, and resources.  The VTDOE must submit this plan to ED, along with evidence of implementation.  As part of this plan, ED strongly encourages the VTDOE to incorporate LEP student data into its planned longitudinal data enhancements, so that the SEA has an institutionalized, uniform, and accessible system to access, report on, and track LEP student information.
	Instructional Support

	Element Number
	Description
	Status
	Page

	Element

2.1
	State Level Activities

section 3111 (b)(2)
	X
	N/A

	Element

2.2
	State Oversight and Review of Local Plans

sections 3116(a) and 3115(c); EDGAR 34 CFR 76.770
	X
	N/A

	Element

2.3
	Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth

sections 3114 and 3115
	Finding
	5

	Element

2.4 
	Private School Participation

section 9501
	Finding
	6

	Element 2.5
	Parental Notification and Outreach

section 3302
	Finding
	6-7


Monitoring Area 2: Instructional Support
Element 2.3 - Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth: The subgrantee receiving funds under section 3114(d)(1) of the ESEA shall use the funds to pay for activities that provide enhanced instructional opportunities for immigrant children and youth.
Finding:  At the time of the onsite review, the VTDOE had not made Title III immigrant subgrants for the 2012-13 school year, as its definition of a ‘significant increase’ in the percentage or number of immigrant children and youth resulted in none of the LEAs meeting the definition.  States may develop and use a plausible definition of the term “significant increase” that allows the State to make at least one subgrant under section 3114(d).  If there is a decline in immigrant population in the LEAs and there are no LEAs eligible for an immigrant subgrant, ED can permit the SEA to take the funds it reserved under section 3114(d) and award them to LEAs under section 3114(a), which are the LEA subgrants under the regular formula program.  
Citation:  Section 3114(d)(1) of the ESEA indicates that Title III immigrant subgrants should be awarded to eligible entities in the State that have experienced a significant increase, as compared to the average of the two preceding fiscal years, in the percentage or number of immigrant children and youth who have enrolled during the fiscal year preceding the fiscal year for which the subgrant is made, in public and nonpublic elementary and secondary schools in the geographic areas under the jurisdiction of, or served by, such entities.  
Further Action Required:  The VTDOE must either: 1) make at least one subgrant for the 2012-2013 school year using the immigrant funds under section 3114(d), by revising the State’s definition of ‘significant increase,’ and provide to ED its revised definition and a list of LEAs that received immigrant subgrants for the 2012-2013 school year; or 2) provide evidence to ED of a decline (or no increase) in the immigrant population in all LEAs in the State for that school year.
Element 2.4 - Private School Participation: LEAs comply with ESEA requirements regarding participation of LEP students and teachers in private schools in Title III.
Finding:  The VTDOE has not ensured that subgrantees abide by the requirements under section 9501(a)(1) of the ESEA to provide Title III services to private school children, their teachers, and other educational personnel.  Specifically, the VTDOE has not ensured that subgrantees conduct timely and meaningful consultation regarding Title III services.  Although subgrantees visited demonstrated some outreach to private schools in their jurisdiction, it was unclear whether they had contacted all private schools and held the required consultation.  Additionally, subgrantee documents provided on site did not reflect up-to-date information regarding section 9501 requirements.  Finally, subgrantees did not demonstrate awareness of an SEA-approved process for filing of complaints by private school officials.
Citation:  Section 9501(a)(1) of the ESEA requires LEAs to provide services under Title III, among other Federal programs, to private school children, their teachers, and other educational personnel.  Additionally, section 9501(a)(3) of the ESEA indicates that educational services and other benefits provided under this section for private school children, teachers, and other educational personnel shall be equitable in comparison to services and other benefits for public school children, teachers, and other educational personnel participating in the program and shall be provided in a timely manner.  The Department’s uniform administrative regulations in 34 CFR 299.10-.12 require SEAs to adopt written procedures for organizations or individuals to file complaints with the SEA regarding a violation of Federal legal requirements.
Further Action Required:  The VTDOE must develop and implement a plan to ensure that Title III subgrantees meet all requirements for services to private school students, including conducting timely and meaningful consultation with private school officials and establishing a process by which private school officials can file complaints with the SEA.  This plan must include a timeline, implementation steps, staff, and resources.  The VTDOE must submit this plan to ED, along with evidence of implementation.
Element 2.5 – Parental Notification and Outreach: Parental notification in an understandable format as required under section 3302 for identification and placement and for not meeting the State AMAOs.
Finding (1):  The VTDOE has not ensured that subgrantees comply with the requirement under section 3302(a) of the ESEA for annual parental notification.  One LEA visited had not notified parents when their child enrolled during the school year within the two week timeframe required by section 3302(d) of the ESEA.  Another LEA visited had discontinued the practice of issuing this notification to parents of LEP students.
Citation:  Section 3302(a) of the ESEA requires subgrantees to provide parents of an LEP child identified for participation in, or participating in, a Title III-funded language instruction educational program information regarding their child’s placement in this program not later than thirty days after the beginning of the school year.  Section 3302(d) requires that, for a child who has not been identified for participation in a language instruction educational program prior to the beginning of the school year, the subgrantee shall provide the required notice within two weeks of the child being placed in such a program.
Further Action Required:  The VTDOE must provide formal guidance to its subgrantees regarding the parental notification requirements for identification and placement in Title III language instruction educational programs.  The VTDOE must also include monitoring of parental notification for identification and placement in its Title III monitoring protocol and/or procedures.  The VTDOE must submit to ED a copy of the guidance provided to subgrantees and address this in the State’s Title III monitoring procedures that are to be submitted as evidence to address the finding under the “State Monitoring of Subgrantees” indicator.
	Fiduciary

	Element Number
	Description
	Status
	Page

	Element

3.1 
	State Allocations, Reallocations and Carryover

section 3111(b); 20 USC 6821(b)(3); sections 3114(a)-(d)
	Findings
	7-8

	Element

3.2 
	District Allocations, Reallocations and Carryover

section 3115
	Finding, Recommendation
	8-9

	Element

3.3
	Maintenance of Effort

sections 1120A and 9021
	Finding
	9

	Element

3.4 
	Supplement, Not Supplant – General

section 3115(g)
	Finding
	9-10

	Element 3.4A
	Supplement, Not Supplant – Assessment

sections 1111(b)(7) and 3113(b)(2)
	X
	N/A


Monitoring Area 3:  Fiduciary

Element 3.1 – State Allocations, Reallocations and Carryover:  The SEA complies with required provisions.
Finding (1):  The VTDOE did not provide sufficient evidence that the SEA maintains records that fully show:  1) the amount of Title III funds available to the SEA and to subgrantees, and 2) how the SEA and subgrantees use Title III funds.  Additionally, such records are not consistently provided to Title III staff within the SEA in a timely manner.  As a result, the SEA is unable to monitor if Title III funds are being expended in a timely manner and on costs that are allowable, allocable, and reasonable.
Citation:  EDGAR 34 CFR 76.702 requires a State to use fiscal controls and fund accounting procedures that ensure proper disbursement of and accounting for Federal funds.  EDGAR 34 CFR 76.730 requires a State and subgrantees to maintain fiscal records.  2 CFR 225 (Office of Management and Budget (OMB) Circular A-87) requires that in order for costs to be allowable under Federal awards, they must be reasonable, necessary, and allocable.
Further Action Required:  The VTDOE must develop and implement a plan to ensure that the VTDOE maintains fiscal records for Title III State-level activities, and monitors that SEA and LEA Title III funds are being expended in a timely manner and on costs that are allowable, allocable, and reasonable.  This plan must include a timeline, implementation steps, staff, and resources.  The VTDOE must submit this plan to ED, along with evidence of implementation beginning with grant awards for the 2012-2013 school year.

Finding (2):  The VTDOE did not provide sufficient evidence that personnel paid out of Title III funds at the SEA are allocating their time to Title III activities.  The VTDOE did not provide documents requested by ED verifying time and attendance records for personnel paid out of Title III funds.   As a result, ED was unable to ascertain that the VTDOE maintains time and effort records for individuals whose salaries are funded from Title III.
Citation:  OMB Circular A-87, Attachment B, section 8(h) requires that time and effort records be kept for individuals whose salaries are charged to a Federal program.
Further Action Required:  The VTDOE must provide to ED evidence that the SEA maintains appropriate time distribution records for employees whose salaries are funded from Title III and other funding sources. This evidence must be provided for any VTDOE employees funded from Title III during the 2012-2013 fiscal year.
Element 3.2 – District Allocations, Reallocations and Carryover: The SEA ensures that its LEAs comply with the provisions related to LEA use of funds under section 3115 of the ESEA.
Finding:  The VTDOE has not abided by the period of availability of funds under the “Tydings Amendment.”  In two LEAs visited, staff reported that initial subgrant awards customarily arrive in October and are to be spent by September 30th of the subsequent year.  Therefore, the subgrantees were not provided the full period of availability to obligate funds.   In one LEA, the term of the Title III grant award for Fiscal Year 2011 (from January 1, 2011 to December 30, 2011) differed from the term of the award for other subgrantees.
Citation:  Under the “Tydings Amendment,” § 421(b) of the General Education Provisions Act (20 U.S.C. § 1225(b)), any funds not obligated and expended during the period for which they were awarded become carryover funds and may be obligated and expended during the succeeding fiscal year.  Any such carryover funds must be obligated and expended in accordance with the Federal statutory and regulatory provisions in effect during the period in which such funds are to be expended.
Further Action Required:  The VTDOE must review its Title III grant award notifications for the 2012-2013 school year and ensure that all Title III subgrant awards reflect a funding period until September 30th of the second subsequent year after the funds were made available to the State.  The VTDOE must immediately inform all subgrantees regarding when the period of availability for Title III funds will end.  The VTDOE must also update SEA grant administration procedures as needed to reflect this period of availability.  The VTDOE must provide to ED a copy of the formal communication to subgrantees and updates to SEA grant administration procedures.
Recommendation:  The VTDOE is advised to review its Title III grant award procedures to consider whether the grant award period for subgrants should be aligned with the State’s timeline for other Federal grants, and whether the application process for subgrants should be included in the State’s consolidated grant application process.  In two subgrantees visited, fiscal representatives indicated that it is cumbersome to track Title III expenditures and the length of time available to spend down accounts when the Title III grant award timeline differs from all other Federal grants.  On the other hand, several LEA Title III coordinators indicated that this timeline facilitated their budget planning process for the current school year, since much of the Title III funding was used for summer programs.  This is an area on which the VTDOE is advised to develop intra-agency collaboration and consensus as SEA staff moves forward in implementing the electronic G-3 system.

Element 3.3 - Maintenance of Effort:  The SEA ensures that the LEAs comply with the procedures for ensuring maintenance of effort (MOE) as outlined in section 9521 of the ESEA.
Finding: The VTDOE did not provide sufficient evidence that the SEA ensures that its subgrantees comply with the maintenance of effort fiscal requirement.  The VTDOE did not provide documents requested by ED on site to verify compliance with maintenance of effort.
Citation:  Section 9521 of the ESEA indicates that an LEA may receive funds under a covered program for any fiscal year only if the SEA finds that either the combined fiscal effort per student or the aggregate expenditures of the LEA and the State with respect to the provision of free public education by the LEA for the preceding fiscal year was not less than 90 percent of the combined fiscal effort or aggregate expenditures for the second preceding fiscal year.  Because Title III is a covered program, as defined in section 9101(13) of the ESEA, SEAs are required to ensure that all of their LEAs meet MOE requirements or, if an LEA is not able to meet its MOE requirement, the LEA faces loss of a portion of its Federal funds.
Further Action Required:  The VTDOE must provide evidence to ED that, for Title III subgrants for the 2012-2013 year, it has: 1) established procedures to ensure that the State and LEAs comply with the MOE fiscal requirement, and 2) established a process to address any LEA MOE exceptions.
Element 3.4 - Supplement, Not Supplant – General:  The SEA ensures that the LEA complies with the provision related to supplement, not supplant under section 3115(g) of the ESEA.
Finding:  The VTDOE has not ensured that subgrantees comply with the Title III supplement, not supplant requirement as it applies to translation and interpretation activities.  One LEA visited used Title III funds to pay for translation of a student’s individualized education plan, as well as a fact sheet related to the child’s disability.  Additionally, the LEA used Title III funds to pay fifty percent of the salary of a multilingual liaison whose duties include assistance with student registration.  These translation and interpretation activities are not specific to the Title III services that the subgrantee provides, but are services that would need to be provided to fulfill the SEA and LEAs’ civil rights obligations under Title VI.
Citation:  Section 3115(g) of the ESEA prohibits an LEA from using Title III funds to support services or activities that it would provide in the absence of a Title III subgrant.  Title III funds must supplement the level of Federal, State, and local public funds in an LEA.
Further Action Required:  The VTDOE must develop and implement a plan to annually ensure correct implementation of the supplement, not supplant requirement.  This plan must apply to subgrants awarded for the 2012-2013 school year, and specifically address application of the supplement, not supplant requirement to use of Title III funds for translation and interpretation activities.  This plan must include a timeline, implementation steps, staff, and resources.  The VTDOE must submit to ED this plan, along with evidence of implementation.
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