Virginia Department of Education

May 9, 14-18 2012

Scope of Review:  The U.S. Department of Education’s (ED) Student Achievement and School Accountability Programs (SASA) office, Title III State Consolidated Grant Group monitored the Virginia Department of Education (VDOE) May 9, 2012 and the week of May 14-18, 2012.   This was a comprehensive review of the VDOE’s administration of Title III, Part A, authorized by the Elementary and Secondary Education Act of 1965 (ESEA), as amended. 

During the review, the ED team conducted several monitoring activities.  The team reviewed evidence of implementation of the State’s Title III accountability system, State-level monitoring, technical assistance, and fiscal and administrative oversight with the State educational agency (SEA).  The ED team conducted a telephone interview with Rockingham County Public Schools and during the onsite week, visited three local educational agencies   (LEAs) – Loudon County Public Schools (LCPS), Prince William County Public Schools (PWCPS), and Chesterfield County Public Schools (CCPS) - where they reviewed documentation and interviewed administrative and school staff.
Previous Audit Findings: None

Previous Monitoring Findings: ED last reviewed the Title III, Part A program in the VDOE during the week of May 5-9, 2008.  ED identified compliance findings in the following areas:  

1. Annual Measurable Achievement Objectives (AMAOs)

The Virginia Department of Education has not complied with the requirement in Section 3122(b)(4) to apply consequences when a Title III subgrantee failed to meet the AMAOs for four consecutive years.

2. Parental Notification

The Virginia Department of Education has not ensured that subgrantees that fail to meet Title III AMAOs comply with the parent notification requirements.  Culpeper County Public Schools failed to meet Title III AMAOs for two consecutive years and was cited for non-compliance during a State monitoring review, but had not complied with the parent notification requirement
Monitoring Indicators for Title III, Part A
State Monitoring of Subgrantees

	Element Number
	Description
	Status
	Page

	
	State Monitoring of Subgrantees

sections 3115, 3116, and 3121;

EDGAR 34 CFR 80.40
	Finding
	2


State Monitoring:  The State has a process to monitor subgrantees and the evaluation components of the monitoring plan address the requirements under sections 3113, 3115, 3121, 3122 and 3302 of the ESEA.

Finding: The Virginia Department of Education‘s (VDOE) system for monitoring Title III subgrantees is not sufficient to ensure LEAs are in compliance with all Title III programmatic and fiscal requirements.  The ED team identified numerous instances of non-compliance with both programmatic and fiscal requirements in all of the LEAs interviewed during the review, including instances of non-compliance in one of the LEAs that the VDOE recently monitored. The VDOE did not identify any non-compliance issues during its review.
Citation: Section 80.40 of the Education Department General Administrative Regulations (EDGAR) requires grantees to monitor grant and subgrant activities to ensure compliance with applicable Federal requirements.

Further Action Required: The VDOE must review its system for monitoring Title III subgrantees and make revisions that are necessary to ensure that it has an effective method to identify and resolve all instances of non-compliance with Title III programmatic and fiscal requirements.  In particular, the State must strengthen its fiscal monitoring procedures. The VDOE must provide ED with evidence that it has conducted this review and made revisions to its monitoring procedures that resulted from that process, including revisions to strengthen its procedures for monitoring for fiscal compliance.
Monitoring Area 1:  Standards, Assessments and Accountability

	Indicator Number
	Description
	Status
	Page

	Element

1.1
	English Language Proficiency (ELP) Standards

section 3113 of the ESEA
	X
	N/A

	Element 1.2
	ELP Assessment  

sections 3113 and 3116 of the ESEA
	X
	N/A


	Annual Measurable Achievement Objectives (AMAOs)

sections 3122(a)(1)(2)(3) and 1111(b)(2)(B) of the ESEA
	X
	N/A
	

	Element 1.4
	Data Collection and Reporting

sections 3121 and 3123 of the ESEA; EDGAR 34 CFR 76.731
	X
	N/A


Monitoring Area 2: Instructional Support

	Indicator Number
	Description
	Status
	Page

	Element

2.1
	State-Level Activities

section 3111 (b)(2) of the ESEA
	X
	N/A

	Element

2.2
	State Oversight and Review of Local Plans

sections 3116(a) and 3115(c) of the ESEA; EDGAR 34 CFR 76.770
	Finding
	3-5

	Element

2.3


	Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth

sections 3114 and 3115 of the ESEA     
	Finding
	5

	Element

2.4 
	Private School Participation

section 9501 of the ESEA
	X
	N/A

	Element 2.5
	Parental Notification and Outreach

section 3302 of the ESEA
	X
	N/A


Element 2.2 – State Oversight and Review of Local Plans:  The SEA ensures that its LEAs comply with the provision for submitting an application to the SEA (section 3116(a)).

Finding: The VDOE’s procedures for reviewing local plans under Title III do not ensure that the State approves only activities and expenditures that comply with Title III programmatic and fiscal requirements as evidenced by the following:
· LEAs that are eligible for immigrant subgrants are not required to submit sufficient information in their plans about how they will use these funds to serve students who meet the statutory definition of immigrant children and youth.  In addition, LEAs that are eligible for both LEP and immigrant subgrants are not required to make a clear distinction between the activities they will carry out using funds under each of these subgrants. As a result, one LEA is using immigrant funds to provide services to ineligible students.

· The VDOE approved one LEA’s plan to use Title III funds to implement a program for students who are between the ages of 18 and 21 and projected to be unable to complete the requirements for a regular high school diploma.  Students enrolled in this program prepare to take the General Educational Development (GED) tests.  It is the responsibility of the LEA to provide core instruction for its LEP students and ensure that these students earn a high school or equivalent diploma.

· The VDOE approved another LEA’s plan to use Title III funds to provide Spanish courses for teachers, administrators, secretaries, school bus drivers and other interested personnel but did not require the LEA to use Title III funds to provide high-quality professional development activities that meet the requirements in section 3115(c)(2) of the ESEA.
Citation: Section 3115(e) requires an eligible entity to use funds under section 3114(d)(1) to pay for activities that provide enhanced instructional opportunities for immigrant children and youth.

Section 3115(c) requires an eligible entity receiving funds under section 3114(a) to use the funds -

(1) to increase the English proficiency of LEP students by providing high-quality language instruction educational programs that are based on scientifically based research demonstrating the effectiveness of the programs in increasing English proficiency and student academic achievement in core academic subjects; and 

(2) to provide high-quality professional development to classroom teachers (including teachers in classroom settings that are not the settings of language instruction educational programs), principals, administrators and other school  for community-based organizational personnel,

that is –

(A) designed to improve the instruction and assessment of limited English proficient children;

(B) designed to enhance the ability of such teachers to understand and use curricula, assessment measures, and instruction strategies for limited English proficient children;

(C) based on scientifically based research demonstrating the effectiveness of the professional development in increasing children's English proficiency or substantially increasing the subject matter knowledge, teaching knowledge, and teaching skills of such teachers; and

(D) of sufficient intensity and duration (which shall not include activities such as one-day or short-term workshops and conferences) to have a positive and lasting impact on the teachers' performance in the classroom, except that this subparagraph shall not apply to an activity that is one component of a long-term, comprehensive professional development plan established by a teacher and the teacher's supervisor based on an assessment of the needs of the teacher, the supervisor, the students of the teacher, and any local educational agency employing the teacher.

Section 3116 of the ESEA requires LEAs to submit a plan to the SEA that, among other things, describes the programs and activities proposed to be developed, implemented, and administered and describes how the LEA will use the subgrant funds to meet AMAOs.
Further Action Required: The VDOE must evaluate and revise its current procedures for reviewing and approving Title III plans to ensure the State approves only those activities and expenditures that comply with Title III programmatic and fiscal requirements.  The VDOE must submit the results of this evaluation and evidence of changes to its current review and approval procedures, particularly in areas cited as findings in this report.

Element 2.3 –Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth (sections 3114 and 3115).
Finding: The VDOE has not provided sufficient guidance and information to its LEAs regarding the Title III immigrant program.  Staff in one of the LEAs that was awarded an immigrant subgrant did not have a clear understanding of which students are eligible for services under this program, the purpose of the program and allowable activities.
Citation: Section 3115(e) of the ESEA provides that an eligible entity shall use Title III funds awarded under the immigrant program to provide enhance instructional opportunities for immigrant children and youth.
Section 3301(6) of the ESEA defines immigrant children and youth as individuals who are aged 3 through 21; were not born in any State; and have not been attending one or more schools in any one or more States for more than 3 full academic years.
Further Action Required: The VDOE must develop and disseminate guidance and provide information and technical assistance to its LEAs on the intent and purpose of the immigrant program to ensure appropriate use of Title III immigrant funds.  The VDOE must submit to ED evidence that it has developed and disseminated this guidance and provided technical assistance to its LEAs.
Monitoring Area 3:  Fiduciary

	Indicator Number
	Description
	Status
	Page

	Element

3.1 
	State Allocations, Reallocations and Carryover

section 3111(b) of the ESEA; 20 USC 6821(b)(3); sections 3114(a)-(d) of the ESEA
	Finding
	6

	Element

3.2 
	District Allocations, Reallocations and Carryover

section 3115 of the ESEA
	Findings

	7

	Element

3.3
	Maintenance of Effort

sections 1120A and 9021 of the ESEA
	X
	N/A

	Element

3.4 
	Supplement, Not Supplant – General

section 3115(g) of the ESEA
	Findings
	7-8

	Element 3.4A
	Supplement, Not Supplant – Assessment

sections 1111(b)(7) and 3113(b)(2) of the ESEA
	Finding
	8


Element 3.1 – State Allocations, Reallocations and Carryover:  The SEA complies with required provisions.

Finding: The VDOE’s method for allocating funds to eligible LEAs does not comply with section 3114(a) of the ESEA.  The VDOE calculates the amount of funds for each LEA, including LEAs that do not meet the $10,000 minimum for a subgrant, and allocates funds based on these calculations to LEAs that submit a plan.   Funds remaining because eligible LEAs do not apply for a subgrant are then distributed evenly among the ten LEAs with the highest number of LEP students in the State.  This is a violation of section 3114(a) of the ESEA, which requires a State to allocate funds to LEAs based on the count of LEP students.
Citation: Section 3114(c) of the ESEA requires a State educational agency that determines that an amount from an allocation made to an eligible entity under subsection (a) for a fiscal year will not be used by the entity for the purpose for which the allocation was made, the agency shall, in accordance with such rules as it determines to be appropriate, reallocate such amount, consistent with such subsection, to other eligible entities in the State that the agency determines will use the amount to carry out that purpose.

 Further Action Required: The VDOE must change its method for allocating Title III funds to comply with section 3114(a) of the ESEA, beginning with school year 2012-2013 allocations.  This change must include a deadline that is earlier than February for LEAs to declare whether they will apply for Title III funds.  The State must submit evidence of these changes to ED.

Element 3.2 – District Allocations, Reallocations and Carryover: The SEA ensures that its LEAs comply with the provisions related to LEA use of funds under section 3115 of the ESEA.
Finding (1): The VDOE has not ensured that Title III subgrantees comply with the 2 percent restriction on administrative costs.  One subgrantee has not included in its calculations of administrative costs any of the salary of a Title III-paid staff member who performs administrative duties.

Citation: Section 3115(b) of the ESEA requires that each eligible entity receiving funds under section 3114(a) of the ESEA for a fiscal year use not more than 2 percent of such funds for administrative costs.
Further Action Required: The VDOE must develop and submit to ED procedures to ensure Title III subgrantees comply with the 2 percent administrative cap.  These procedures must be integrated into the State’s application and review procedures, monitoring procedures and budget amendment procedures.   In addition, the VDOE must submit to ED approved itemized budgets for at least ten Title III subgrantees for school year 2012-2013 as evidence that Title III subgrantees are in compliance with this requirement.  The itemized budgets must be representative of a variety (small and large allocations) of subgrantees, including consortia subgrantees.
Finding (2): The VDOE has not ensured that its LEAs expend Title III immigrant funds in a timely manner to provide services to eligible immigrant children and youth during the school year for which funds were allocated.  At the time of the visit in May, one LEA had not expended any of its Title III immigrant funds to provide services to eligible immigrant students, and was unable to provide a reason for the lack of implementation of activities under the subgrant.

Citation: Section 80.40 of the Education Department General Administrative Regulations (EDGAR) states that grantees must monitor grant and subgrant activities to ensure compliance with applicable Federal requirements.

Further Action Required: The VDOE must monitor its LEA’s to ensure Title III funds are used in a timely manner to provide services.  The VDOE must address this finding in its response to the finding in Subgrantee Monitoring.

Element 3.4 - Supplement, Not Supplant – General:  The SEA ensures that the LEA complies with the provision related to supplement, not supplant under section 3115(g) of the ESEA.

Finding (1): The VDOE has not ensured that its LEAs comply with the Title III supplement, not supplant requirement as it applies to translation and interpretation activities.  Three of the four LEAs interviewed are using Title III funds to support translation and interpretation activities that are not specific to Title III.  One LEA is using Title III funds to pay for translation and interpretation services for parent-teacher conferences, special education meetings, general disciplinary meetings, and other district related activities.
Finding (2): The VDOE has not ensured that its LEAs comply with the Title III supplement, not supplant requirement as it applies to core educational programs that should be provided to all students. One LEA is using Title III funds to support a credit-bearing ESOL summer high school program for 10th, 11th, and 12th grade students to provide academic courses to meet graduation requirements.  This same LEA is using Title III funds to support a similar night school program.

Finding (3): One LEA is using Title III funds to pay the salaries of ESOL teachers for class size reduction purposes. These teachers are providing core language instruction and have the same job descriptions and responsibilities as ESOL teachers paid with local funds.  Title III funds cannot be used to provide core language instruction for LEP students.
Citation: Section 3115 (g) of the ESEA requires Title III funds be used to supplement the level of Federal, State, and local public funds that, in the absence of such availability, would have been expended for programs for LEP children and immigrant children and youth and in no case to supplant such Federal, State and local public funds.
Further Action Required: The VDOE must develop and disseminate guidance and provide technical assistance related to the supplement, not supplant requirements to Title III subgrantees. The VDOE must submit evidence that it has provided this guidance to Title III subgrantees. Additionally, the VDOE must submit to ED a description of how it will incorporate into its LEA application and review procedures checks and balances to ensure the State does not approve LEA budgets that include expenditures that violate Title III supplement, not supplant provisions.
Element 3.4A - Supplement, Not Supplant – Assessment:  The SEA has met requirements related to supplement, not supplant and use of Title III funds to develop and administer State ELP assessments under sections 1111(b)(7) and 3113(b)(2) of the ESEA.

Finding: The VDOE has not ensured that its LEAs comply with Title III supplement, not supplant requirements related to the use of Title III funds for identification and assessment purposes. All of the LEAs interviewed are using Title III-funded staff to administer the screening assessment.  One LEA is using Title III funds to pay the salaries of ESOL specialists who administer the identification assessment, provide training on administration of the annual English language proficiency (ESL) assessment, and screen students for special education services.  Another LEA is using Title III funds to pay the salary of an Intake Specialist whose duties include guiding parents through the enrollment and identification process, including completion of the home language survey.

Citation: Section 3115(g) of the ESEA requires Title III funds to be used to supplement the level of Federal, State, and local public funds that, in the absence of such availability, would have been expended for programs for LEP children and immigrant children and youth and in no case to supplant such Federal, State and local public funds.

Further Action Required:   The VDOE must develop and disseminate guidance and provide technical assistance to its LEAs on the supplement, not supplant requirements as they pertain to the use of Title III funds for assessment purposes.  The VDOE must submit evidence that it has provided this guidance. Additionally, the VDOE must submit to ED a description of how it will incorporate checks and balances into its LEA application and review procedures to ensure the State does not approve LEA budgets that include expenditures that violate Title III supplement, not supplant provisions.
1

