Texas Education Agency
January 30 – February 2, 2012
Scope of Review:  A team from the U.S. Department of Education’s (ED) Student Achievement and School Accountability Programs (SASA) office monitored the Texas Education Agency (TEA) the week of January 30 – February 2, 2012. This was a comprehensive review of the TEA’s administration of the Title III, Part A program, which is authorized by the Elementary and Secondary Education Act of 1965 (ESEA), as amended.
During the review, the ED team conducted several monitoring activities.  The ED team reviewed evidence of State-level monitoring and technical assistance, implementation of the State’s Title III accountability system, and fiscal and administrative oversight with the State educational agency (SEA). The ED team also visited three local educational agencies (LEAs) - Houston Independent School District (HISD), Laredo Independent School District (LISD), and Fort Worth Independent School District (FWISD) - where they reviewed documentation and interviewed district staff.  The ED team also interviewed school staff in HISD, LISD, and FWISD, and Education Service Center (ESC) personnel from Regions 4 and 1.  Finally, the ED team interviewed family members of limited English proficient (LEP) students in HISD and LISD, and private school representatives in HISD and FWISD.

Previous Audit Findings:  None

Previous Monitoring Findings:  ED last reviewed the Title III, Part A program in the TEA during the week of August 10 - 14, 2009.  ED identified compliance findings in the following areas:
1. Overarching:  The TEA did not ensure that its procedures for monitoring its LEAs for compliance with Title III of the ESEA were sufficient to ensure that all areas of non-compliance were identified and corrected in a timely manner.  Although the TEA has a plan to monitor LEAs using a performance-based student evaluation and compliance unit, the monitoring process is based on LEA end-of-year responses to the Consolidated Grant Application which did not include all the essential requirements of the Title III statute.
2. Element 1.2  English Language Proficiency (ELP) Assessment:  The TEA did not provide documentation that explains the process it uses to determine that the Texas English Language Proficiency Assessment System (TELPAS) is aligned with State ELP standards.
3. Element 1.3 Annual Measurable Achievement Objectives (AMAOs):  The TEA did not provide evidence that it made AMAO calculations consistent with the requirements of Title III.  The State used inconsistent methods and measurements to make AMAO determinations.  The State’s process for determining compliance with AMAO2 included two methods.  Method 1 included LEP students assessed on the TELPAS.  In contrast, Method 2 included LEP students assessed on the TELPAS and the performance of monitored LEP students assessed on the Texas Assessment of Knowledge and Skills (TAKS) test.  Method 2 included Grade 3 LEP students who have been in the U.S. for three or more years and Grade 4-12 LEP students who have been in U.S. schools for four or more years only.

4. Element 1.3 Annual Measurable Achievement Objectives (AMAOs):  The TEA did not provide evidence that it is holding subgrantees that have not met AMAOs for four consecutive years accountable using the specific sanctions required in section 3122(b)(4) of the ESEA.  The TEA was unable to demonstrate that it is requiring LEAs that have not met AMAOs for four consecutive years to modify their curriculum, program, and method of instruction, or make a determination on whether funds should be received and require LEAs to replace personnel.
5. Element 2.2 State Oversight and Review of Local Plans:  The TEA did not ensure that LEAs use Title III LEP funds to support Title III LEP allowable activities.  The TEA did not ensure that LEAs that are awarded funds under section 3114 address in their plans how these funds would be spent on activities that help students attain English proficiency, develop high levels of academic attainment in English, and help students meet the same challenging State academic content.
6. Element 2.2 State Oversight and Review of Local Plans:  The TEA did not ensure that LEAs complied with the requirement that teachers in Title III-funded programs be fluent in English and any other language of instruction.  One LEA had a dual language program with core content instruction provided in Korean and Vietnamese, but it did not provide assurance that teachers teaching content in Korean and Vietnamese were fluent in Korean or Vietnamese.
7. Element 2.3 – Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth:  The TEA did not have a process for ensuring that immigrant funds are used for their intended purpose under section 3114 of the ESEA.  The TEA did not ensure that its LEAs submit annual plans or amendments for the Immigrant Children and Youth Subgrant.  The TEA did not ensure that LEAs that are awarded funds under section 3114(d)(1) of the ESEA address in their plan how these funds would be spent on activities that provide enhanced instructional opportunities for immigrant children and youth.
8. Element 2.3 – Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth:  The TEA does not ensure that the appropriate students are included in the immigrant children and youth counts.  The TEA does not include students born to military personnel outside the United States in immigrant counts.
9. Element 3.1 – State Allocations, Reallocations and Carryover:  The TEA has not ensured that it meets requirements regarding the maximum amount of its Title III grant that can be used for State-level administration.  The TEA reserved  5 percent of its Title III allocation.  From that reservation, it has determined an amount that is to be used for administration.  The remainder of the reservation is used for State-level activities.  The TEA provides the funding for State-level activities through its Education Service Centers. These Centers provide State-level activities authorized by section 3111 of the ESEA. The Education Service Centers charge administrative costs such as indirect costs and salaries such as for secretaries, directors and coordinators to this funding. These additional administrative costs are not attributed to State administration and, consequently, the TEA may have exceeded the maximum amount of administrative funding that it may take.
10. Element 3.1 – State Allocations, Reallocations and Carryover:  The TEA is not including all English language learners (ELLs) in the count it uses to allocate funds to LEAs under section 3114(a) of the ESEA and has not ensured that its LEAs are complying with its obligation to provide for the equitable participation of ELL children attending private schools.  The TEA does not provide grants to LEAs based on total number of ELL students in public and private schools nor does it require its LEAs to calculate the amount of Title III funds to be spent on providing for the equitable participation of ELLs attending private schools.
11. Element 3.1 – State Allocations, Reallocations and Carryover:  The TEA has awarded subgrants to ineligible entities. The TEA has awarded subgrants to the ESCs to carry out State activities.
12. Element 3.2 – District Allocation, Reallocations and Carryover:  The TEA has not ensured that its LEAs meet the requirement regarding the 2 percent cap on administrative costs.  One LEA exceeded the 2 percent maximum for administrative costs.
13. Element 3.2 – District Allocation, Reallocations and Carryover:  The TEA has not ensured that its LEAs have included all appropriate costs, including salaries, when calculating administrative costs.  One LEA has not included a secretarial position in calculating administrative costs.  Another LEA has not required the third-party contractor that is providing services to ELL students attending private schools to break out the amount of funding for services and administration.
14. Element 3.2 – District Allocation, Reallocations and Carryover: The TEA has not ensured that its LEAs meet requirements related to allowable costs.  LEAs have not maintained appropriate time and effort records for Title III employees who are also paid by other Federal, State, or local funds.
15. Element 3.2 – District Allocation, Reallocations and Carryover: The TEA has not ensured that LEAs maintain control of program funds being used to provide equitable participation for private school ELL students and their teachers.  One LEA staff indicated that private school officials directed that a specific contractor be hired to provide the services.  In addition, the contractor’s response to the Request for Proposal (RFP) indicates that it will act as the liaison between the private school officials and the LEA.
Monitoring Indicators for Title III, Part A
Overarching:  State Monitoring of Subgrantees 
	Indicator Number
	Description
	Status
	Page

	
	State Monitoring of Subgrantees

sections 3115, 3116, 3121, 3122, and 3302;  

EDGAR 34 CFR 80.40
	Finding
	4


State Monitoring:  The State has a process to monitor subgrantees and the evaluation components of the monitoring plan address the requirements under sections 3113, 3115, 3121, 3122 and 3302 of the ESEA of 1965, as amended.
Finding:  The TEA’s July 1, 2011 Title III grant award was issued subject to conditions which addressed reoccurring monitoring findings from the 2006 and 2009 Title III onsite reviews.  The TEA submitted evidence to support closure of these findings on August 19, 2011, on February 2, 2012 as part of the onsite review, and on March 8, 2012.  In response to the TEA’s August submission, ED determined that two of the four unresolved findings cited in the grant conditions (Element 2.2, finding 1; Element 2.3, finding 1) were thus resolved, and communicated this information to the TEA on October 20, 2011.  ED has reviewed the TEA’s February evidence submission to support closure of Element 2.1, finding 3, and determined that no further evidence is required to address this finding.  Finally, ED is reviewing the TEA’s March evidence submission and will communicate in writing under separate cover the sufficiency of the TEA’s evidence to support closure of these remaining unresolved findings from the prior onsite review.  
Citation:  Section 80.40 of the Education Department General Administrative Regulations (EDGAR) states that grantees must monitor grant and subgrant activities to ensure compliance with applicable Federal requirements.
Further action required:  No further action required on the part of the TEA to address grant award conditions and recurring monitoring findings at this time.  The TEA’s March 8, 2012 evidence submission to support closure of these findings is pending review by ED.
Monitoring Area 1:  Standards, Assessments and Accountability
	Indicator Number
	Description
	Status
	Page

	Element

1.1
	English Language Proficiency (ELP) Standards

section 3113 of the ESEA
	Met requirements
	N/A

	Element 1.2
	ELP Assessment  

sections 3113 and 3116 of the ESEA
	Met requirements
	N/A


	Annual Measurable Achievement Objectives (AMAOs)

sections 3122(a)(1)(2)(3) and 1111(b)(2)(B) of the ESEA
	Findings
	5-7
	

	Element 1.4
	Data Collection and Reporting

sections 3121 and 3123 of the ESEA; EDGAR 34 CFR 76.731
	Met requirements
	N/A


Monitoring Area 1:  Standards, Assessments and Accountability

Element 1.3 – AMAOs:  AMAOs have been developed and AMAO determinations have been made for Title III-served LEAs.
Finding (1): The TEA does not include all Title III-served students with two English language proficiency assessment data points in AMAO1 (making progress in English).  Specifically, the TEA only includes those students with two consecutive scores on the State ELP assessment, the TELPAS, in Title III AMAOs.
Citation:  Section 3122(a)(1) of the ESEA requires States to include all Title III-served LEP students in AMAOs.  The Notice of Final Interpretations (NOI) of Title III indicates that so long as a Title III-served LEP student has participated in two administrations of a State’s annual ELP assessment, whether or not those assessments are administered consecutively, progress can be measured and included in AMAO1 determinations.  73 Fed. Reg. 61828, 61836 (October 17, 2008)
Further action required:  The TEA must change its methodology for making AMAO determinations so that all Title III-served students with two scores on the State ELP assessment are included in AMAO1.  This change must take effect beginning with AMAO determinations made for ELP assessments administered during the 2011-12 school year, and thereafter.  The TEA must document this change as part of a Consolidated State Application (CSA) amendment to be submitted to ED.
Finding (2): The TEA does not include all Title III-served students in AMAO2 (attainment of English language proficiency).  Specifically, the TEA separately applies a minimum size requirement (n-size) to each of its two cohorts for AMAO2:  students identified as LEP for one through four years, and students identified as LEP for five or more years.
Citation:  Section 3122(a)(1) of the ESEA requires States to include all Title III-served LEP students in AMAOs.  The NOI indicates that a State’s minimum group size may not be applied to AMAO determinations for separate cohorts of Title III-served LEP students for which the State has set separate AMAO targets.  73 Fed. Reg. 61828, 61839 (October 17, 2008)
Further action required:  The TEA must change its methodology for making AMAO determinations so that its minimum size requirement is not applied separately to its two AMAO2 cohorts.  This change must take effect beginning with AMAO determinations made for ELP assessments administered during the 2011-12 school year, and thereafter.  The TEA must document this change as part of a CSA amendment to be submitted to ED.

Finding (3): The TEA does not include all Title III-served students in AMAOs 1 and 2.  Specifically, the TEA excludes students who achieved the Advanced High level on the prior year’s TELPAS ELP assessment from AMAO1 and AMAO2 calculations

Citation:  Section 3122(a)(1) of the ESEA requires States to include all Title III-served LEP students in AMAOs.  The NOI indicates that as long as an LEP student is receiving Title III services, such a student must be included in accountability requirements under Title III.  73 Fed. Reg. 61838 (October 17, 2008)
Further action required:  The TEA must change its methodology for making AMAO determinations so that any Title III-served students who achieved the Advanced High level on the prior year’s TELPAS ELP assessment and are receiving Title III services are included in AMAOs 1 and 2.  Additionally, the TEA must ensure that, for such a student to be considered as having met AMAO1, he/she must have, at a minimum, maintained the Advanced High level on the TELPAS.  This change must take effect beginning with AMAO determinations made for ELP assessments administered during the 2011-12 school year, and thereafter.  The TEA must document this change as part of a CSA amendment to be submitted to ED.

Finding (4):  The TEA has not ensured that all subgrantees that have failed to meet Title III AMAOs for four consecutive years have complied with its required AMAO sanctions.  One subgrantee was identified that did not meet AMAOs for a fourth consecutive year in the 2009-10 school year, but had not yet submitted a Continuous Improvement Plan, which is required by the TEA for subgrantees that do not meet AMAOs for four consecutive years.  Additionally, this subgrantee did not meet AMAOs for a fifth year in the 2010-11 school year, but at the time of the onsite review had still not submitted its Continuous Improvement Plan to the TEA.
Citation:  Section 3122(b)(4) of the ESEA indicates that if a State determines that a subgrantee has not met AMAOs for four consecutive years, it must require the subgrantee to modify its curriculum, program, and method of instruction, or make a determination regarding whether the subgrantee shall continue to receive funds related to its failure to meet such objectives, and require the subgrantee to replace educational personnel relevant to this failure.  
Further action required:  The TEA must review its list of Title III subgrantees that have not met AMAOs for four consecutive years and ensure that they have complied with the required AMAO sanctions under section 3122(b)(4).  The TEA must submit a list of these subgrantees for the 2011-12 school year and a status report on whether each has submitted a Continuous Improvement Plan.  For any subgrantees that have not submitted this plan, the TEA must provide a timeline and plan for ensuring that these subgrantees comply with its required AMAO sanctions, and copies of subgrantee Continuous Improvement Plans for those LEAs identified as not having this required plan in place.
Monitoring Area 2: Instructional Support
	Indicator Number
	Description
	Status
	Page

	Element

2.1
	State-Level Activities

section 3111 (b)(2) of the ESEA
	Met requirements

	N/A

	Element

2.2
	State Oversight and Review of Local Plans

sections 3116(a) and 3115(c) of the ESEA; EDGAR 34 CFR 76.770
	Met requirements

	N/A

	Element

2.3


	Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth

sections 3114 and 3115 of the ESEA     
	Recommendation

	7

	Element

2.4 
	Private School Participation

section 9501 of the ESEA
	Finding
	7-8

	Element 2.5
	Parental Notification and Outreach

section 3302 of the ESEA
	Met requirements
	N/A


Element 2.3 - Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth: The subgrantee receiving funds under section 3114(d)(1) of the ESEA shall use the funds to pay for activities that provide enhanced instructional opportunities for immigrant children and youth.

Recommendation:  The TEA is advised to ensure that subgrantees correctly apply the eligibility requirements for the Title III immigrant children and youth program.  During the onsite review, the ED team received from one subgrantee a list of countries of origin of immigrant students for the 2011-12 year that included Puerto Rico, the United States, and the term “Not Applicable” (N/A).  Although this subgrantee did not receive a Title III immigrant grant for the 2011-12 year, inaccuracies in this list could contribute to errors in immigrant grant allocations in future years, as eligibility for the Title III immigrant grant is dependent upon a multi-year comparison of immigrant student enrollment. 
Element 2.4 - Private School Participation: LEAs comply with ESEA requirements regarding participation of LEP students and teachers in private schools in Title III.

Finding:  One subgrantee visited did not provide sufficient evidence of timely and meaningful consultation with representatives from non-public schools located in the area served by the subgrantee.  Subgrantee staff reported that non-public school representatives indicated they did not wish to participate in Title III services due to the numerous procedural requirements for participation, including administration of the home language survey and an English language proficiency assessment.
Citation:  Section 9501(c)(1)(D) of the ESEA requires that subgrantees conduct timely and meaningful consultation with appropriate private school officials regarding services to LEP students enrolled in non-public schools located in the area served by the subgrantee. 
Further action required:  The TEA must develop a timeline and plan to provide technical assistance to Title III subgrantees on the requirements in section 9501 of the ESEA.  This technical assistance must address the requirement to conduct timely and meaningful consultation with private school officials, and specifically indicate that subgrantee procedures should not constitute an administrative barrier that is inconsistent with the subgrantee’s responsibility to ensure equitable participation of private school students, teachers, and other educational personnel.  The TEA must provide to ED this timeline and plan, as well as evidence of its implementation, such as agendas for technical assistance meetings, written communications to subgrantees, or other materials.
Monitoring Area 3:  Fiduciary

	Indicator Number
	Description
	Status
	Page

	Element

3.1 
	State Allocations, Reallocations and Carryover

section 3111(b) of the ESEA; 20 USC 6821(b)(3); sections 3114(a)-(d) of the ESEA
	Finding, Recommendation
	9-10

	Element

3.2 
	District Allocations, Reallocations and Carryover

section 3115 of the ESEA
	Finding


	10

	Element

3.3
	Maintenance of Effort

sections 1120A and 9021 of the ESEA
	Met requirements
	N/A

	Element

3.4 
	Supplement, Not Supplant – General

section 3115(g) of the ESEA
	Findings
	10-11

	Element 3.4A
	Supplement, Not Supplant – Assessment

sections 1111(b)(7) and 3113(b)(2) of the ESEA
	Met requirements
	N/A


Element 3.1 - State Allocations, Reallocations and Carryover:  The SEA complies with required provisions.

Finding:  The TEA exceeds the Title III statutory limit for the percentage of State-level funds that may be used for administrative activities.  Education Service Centers (ESCs) receive Title III funding from the TEA to carry out State-level activities, including providing technical assistance and professional development.  ESC budgets include administrative positions, such as secretaries and administrators whose salaries are paid with Title III funds; however, these positions are not included in the 60 percent of the 5 percent of the Title III grant award that the TEA reserves for administrative activities.

Citation:  Section 3111(b)(3) of the ESEA limits the amount of funding that a State may reserve for State-level administrative activities to not more than 60 percent of 5 percent of its total allocation or $175,000, whichever is greater.

Further action required:  The TEA must adjust its Title III State-level activities budget so that any ESC costs for administrative positions used to support Title III activities are included in the State-level reservation for administrative activities.  This change must take effect for FY2011-12 and thereafter.  The TEA must provide to ED evidence that this adjustment has been made, such as an SEA fund source abstract, revised ESC budgets, or other documentation that indicates that the costs for any ESC administrative positions have been assigned to the Title III State-level activities reservation.
Recommendation:  The TEA is advised to examine its allocations sequence used for making set asides from its State Title III grant award to ensure it reflects requirements under section 3111.  In determining its maximum set aside for immigrant subgrants, the TEA should determine this set aside on the basis of its total Title III grant award, rather than setting aside up to 15 percent of the 95 percent of the total SEA grant award that is reserved for subgrants to LEAs.
Element 3.2 - District Allocations, Reallocations and Carryover:  The SEA ensures that its LEAs comply with the provisions related to LEA use of funds under section 3115 of the ESEA.
Finding:  The TEA has not ensured that all subgrantees include salaries for positions that are administrative in the 2 percent administrative limit required under section 3115(b).  In one subgrantee visited, a data clerk’s and records manager’s salaries were Title III-funded, but were not included in the subgrantee’s administrative costs.  In this subgrantee, multiple secretary and general clerk positions were Title III-funded, but were not included in the subgrantee’s administrative costs.
Citation:  Section 3115(b) of the ESEA requires that Title III subgrantees limit the amount that they spend on administrative costs in any fiscal year to 2 percent of the subgrantee's total Title III expenditures in that fiscal year.
Further action required:  The TEA must develop and implement a corrective action plan, including a timeline, implementation steps, staff, and resources, to ensure that Title III subgrantees abide by the 2 percent cap on use of administrative funds.  The TEA must submit to ED this plan, along with evidence of implementation.
Element 3.4 - Supplement, Not Supplant - General:  The SEA ensures that the LEA complies with the provision related to supplement, not supplant under section 3115(g) of the ESEA.

Finding (1):  The TEA has not ensured that subgrantees comply with the section 3115(g) requirement that Title III funds supplement Federal, State, and local program funds.  Several potential instances of supplanting were identified during the review related to the use of contractors to deliver professional development and provide instructional materials to implement program models required under State law, including:

· One subgrantee had contracted with consultants to deliver professional development and training on how to implement a dual language program model as part of the State-required bilingual program.  Half of the consultant fees were paid using Title III funds. 

· One subgrantee had contracted with an organization to provide instructional materials to implement the State-required bilingual education program.

Citation:  Section 3115(g) of the ESEA requires that Title III funds be used to supplement the level of Federal, State, and local public funds that, in the absence of such availability, would have been expended for programs for LEP children and immigrant children and youth and in no case to supplant such Federal, State and local public funds.
Further action required:  The TEA must develop and implement a corrective action plan that includes a timeline, implementation steps, and staff resources, to annually ensure Title III subgrantees comply with the supplement, not supplant requirement.  This plan must specifically address application of the supplement, not supplant requirement to LEA use of contracts to provide Title III services.  The TEA must submit to ED this plan, along with evidence of implementation.
Finding (2):  The TEA has not ensured that subgrantees comply with the Title III supplement, not supplant requirement as it applies to translation and interpretation activities.  One subgrantee visited uses Title III funds to pay 100 percent of the salary of a translator whose responsibilities include providing translation of general information for the LEA.  Some of these responsibilities include updating the Spanish language version of the LEA website and translating information related to the LEA data system and to the State’s achievement assessments.
Citation:  Section 3115(g) of the ESEA requires that Title III funds be used to supplement the level of Federal, State, and local public funds that, in the absence of such availability, would have been expended for programs for LEP children and immigrant children and youth and in no case to supplant such Federal, State and local public funds.
Further action required:  The TEA must develop and implement a corrective action plan, including a timeline, implementation steps, and staff, to annually ensure correct implementation of the supplement, not supplant requirement.  This plan must specifically address application of the supplement, not supplant requirement to use of Title III funds for translation and interpretation activities.  The TEA must submit to ED this plan, along with evidence of implementation.
1

