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Maine Department of Education

September 10-12, 2012
Scope of Review:  The U.S. Department of Education’s (ED) Student Achievement and School Accountability Programs (SASA) office, Title III State Consolidated Grant Group monitored the Maine Department of Education (Maine DOE) the week of September 10-12, 2012.  This was a comprehensive review of the Maine DOE’s administration of Title III, Part A, authorized by the Elementary and Secondary Education Act of 1965 (ESEA), as amended.
During the review, the ED team conducted several monitoring activities.  The ED team reviewed evidence of state-level monitoring and technical assistance, implementation of the State’s Title III accountability system, and fiscal and administrative oversight with the State educational agency (SEA).  The ED team also visited interviews staff in three local educational agencies (LEAs) – Lewiston School LEA (LSD); South Portland School LEA (SPSD); and Scarborough School LEA (SSD).
Previous Audit Findings:  None.
Previous Monitoring Findings:  The ED last reviewed the Title III, Part A program in the Maine DOE during the week of April 30, 2007.  ED identified compliance findings in the following areas: 
The Maine DOE has not ensured that LEAs expend Title III funds in a timely manner. 
The Maine DOE reported that there are no standard procedures for use by LEAs serving as fiscal agents for disbursement of funds to consortia member LEAs.
The Maine DOE does not have a written policy in place for the reallocation of Title III funds.

The Maine DOE has not ensured that financial aspects of Title III subgrants are being monitored, and that proper purchasing procedures are being followed by subgrantees.

Time and effort certifications for all employees were not available for review at all LEAs visited.

The Maine DOE did not ensure that Title III subgrantees carry out the two required activities under Title III: providing a language instruction educational program and professional development.

The Maine DOE did not ensure that Title III subgrantees provide an opportunity for equitable participation by LEP students and education personnel in private schools in the Title III program.

Monitoring Indicators for Title III, Part A
Monitoring Area 1:  Standards, Assessments and Accountability

	Indicator Number
	Description
	Status
	Page

	Element

1.1
	English Language Proficiency (ELP) Standards

section 3113 of the ESEA
	X
	N/A

	Element 1.2
	ELP Assessment  

sections 3113 and 3116 of the ESEA
	X
	N/A


	Annual Measurable Achievement Objectives (AMAOs)

sections 3122(a)(1)(2)(3) and 1111(b)(2)(B) of the ESEA
	Findings
	2
	

	Element 1.4
	Data Collection and Reporting

sections 3121 and 3123 of the ESEA; EDGAR 34 CFR 76.731
	Findings
	3


Element 1.3 – AMAOs

Finding (1): The Maine DOE did not provide evidence that its method for making AMAO 1 determinations complies with the Title III statute.  ED staff reviewed Maine’s Title III Accountability System and found that the State’s process for making AMAO 1 determinations are based on LEA’s previous year’s performance.   This results in a situation where consistently low achieving LEAs have lower targets than higher achieving LEAs, thereby setting different performance expectations for children based on which LEA they are enrolled.  The Title III statute does not allow States to set different targets for different groups of LEP students based on any criteria other than time in a language instruction education program.  
Citation:  Section 3122 of the ESEA requires each State educational agency or specially qualified agency receiving a grant under subpart 1 of Part A of Title III to develop annual measurable achievement objectives for LEP children served under this part that relate to such children’s development and attainment of English proficiency while meeting challenging State academic content and student academic achievement standards as required by section 1111(b)(1) of the ESEA.  
Further action required: The Maine DOE must provide evidence that its method for making AMAO 1 determinations complies with Section 3122(a)(2)(A) of the ESEA.  Any changes to the State’s method of making AMAOs must be submitted to ED through the State’s Consolidated State Application amendment process.     
Finding (2): The Maine DOE did not provide evidence that it requires Title III subgrantees that fail to meet AMAOs for two consecutive years to develop improvement plans. LEAs that had not met their AMAOs for two consecutive years had developed only school level improvement plans. 
Citation:  Section 3122(b)(2) of the ESEA requires subgrantees that did not meet Title III AMAOs to develop improvement plans that specifically address the factors that prevented the entity from achieving such objectives.
Further action required: The Maine DOE must submit to ED a plan, including a timeline, outlining the steps it will take to ensure that subgrantees not meeting AMAOs for two consecutive years develop an improvement plan. The Maine DOE must also provide evidence that the plan has been implemented including technical assistance and guidance to LEAs on developing district wide improvement plans.
Finding (3): The Maine DOE does not hold subgrantees that have not met AMAOs for four consecutive years accountable as required by section 3122(b)(4) of the ESEA.  Two LEAs did not meet the Title III AMAOs in school years 2007-2008, 2008-2009, 2009-2010, or 2010-2011 and the Maine DOE did not provide evidence that the State required them to comply with Title III four year accountability provisions.
Citation:  Section 3122(b)(4) of the ESEA provides that if a State determines that a subgrantee has not met AMAOs for four consecutive years, it must – “(A) require such entity to modify the entity’s curriculum, program, and method of instruction; or (B)(i) make a determination whether the entity shall continue to receive funds related to the entity’s failure to meet such objectives; and (ii) require such entity to replace educational personnel relevant to the entity’s failure to meet such objectives”.
Further action required: The Maine DOE must provide an implementation plan to ED with a timeline that indicates how districts that have failed to make AMAOs for four years are being held accountable with the provisions in section 3122(b)(4).  The Maine DOE must submit to ED a list of these subgrantees and a description of how they are holding each subgrantee accountable. 
Element 1.4 - Data Collection
Finding:  The Maine DOE’s procedures for collecting LEA data on the number or percentage of immigrant children and youth did not demonstrate that all of the appropriate students are included in the immigrant children and youth counts.  Although the State has a mechanism which enables the SEA to collect data, there were inconsistencies in reporting and verifying student counts at the SEA.  Thus the Maine DOE is unable to accurately make immigrant children and youth subgrants in accordance with the requirements of 3114(d)(1) of the ESEA, and is also unable to provide accurate data to ED on its immigrant students.  Inconsistencies in reporting and verifying student data can result in immigrant children and youth awards being made to ineligible LEAs or eligible LEAs not receiving a subgrant.  
Citation:  Section 9303 of the ESEA requires States to provide the data required by ED in a Consolidated State Performance Report (CSPR).  In the CSPR, States must report the unduplicated number of immigrant students enrolled in schools in the State and who participated in qualifying educational programs under section 3114(d)(1).
Section 3114(d)(1) of the ESEA provides that the SEA shall reserve not more than 15 percent of its allotment to award subgrants to LEAs that have experienced a significant increase in the percentage or number of immigrant children and youth. 

Further action required:  The Maine DOE must develop and submit to ED a plan, including a timeline, outlining the steps the State will take to ensure accurate collection of immigrant children and youth data.  The Maine DOE must submit evidence demonstrating how the State will collect accurate and complete data that comply with Title III data requirements.  The SEA must submit a plan that details the steps the State will take to ensure that immigrant children and youth data submitted to ED is accurate and complete and funds made available under the subpart are awarded to eligible LEAs.  
Monitoring Area 2: Instructional Support
	Indicator Number
	Description
	Status
	Page

	Element

2.1
	State-Level Activities

section 3111 (b)(2) of the ESEA
	X


	N/A

	Element

2.2
	State Oversight and Review of Local Plans

sections 3116(a) and 3115(c) of the ESEA; EDGAR 34 CFR 76.770
	Finding

	5

	Element

2.3


	Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth

sections 3114 and 3115 of the ESEA     
	Findings

	6

	Element

2.4 
	Private School Participation

section 9501 of the ESEA
	Finding
	7

	Element 2.5
	Parental Notification and Outreach

section 3302 of the ESEA
	Finding
	7


Element 2.2 - State Oversight and Review of Local Plans
Finding: The Maine DOE did not demonstrate that its procedures for reviewing subgrantee local plans are sufficient to ensure that such plans include activities that supplement the LEA’s program for serving LEP students.  The local plans broadly include all activities supporting the education of LEP students. The Maine DOE does not ensure that local plans comply with Title III requirements that the funds be used to supplement existing funding for services to LEP students.  It is not clear how Title III funds support activities above and beyond the activities provided for by the State/LEA. 
Citation:  Section 3116 of the ESEA requires eligible entities desiring subgrants from the SEA to submit a plan containing information that the SEA requires, including, among other information, a description of programs and activities to be implemented.  Section 3115 of the ESEA states the purposes and allowable uses of subgrant funds; section 3115(g) requires LEAs to use Title III funds to supplement State, local, and other Federal funds that, in the absence of Title III, would have been available to provide services to LEP students and immigrant children and youth.
Further action required: The Maine DOE must ensure that its local plan submission and approval process is sufficient to ensure that such plans include activities that supplement the LEA’s program for serving LEP students.  To accomplish this, the Maine DOE must develop a comprehensive plan to enhance its procedures for the submission and review of Title III plans, and submit to ED evidence of these changes.  The aforementioned plan must include a timeline, implementation steps, staff, and resources.
Element 2.3 - Activities by Agencies Experiencing Substantial Increases in Immigrant Children and Youth
Finding (1):  The Maine DOE does not administer the immigrant children and youth subgrant consistent with Title III requirements.  The SEA has not ensured LEAs use funds to pay for enhanced activities for immigrant children and youth.  LEAs are not aware that activities authorized under this program differ from required and authorized activities under the LEP formula subgrant program.  The allowable activities under section 3115(e) of the ESEA are broader than those under the LEA formula grant program in 3115(c), including activities such as civics education and family literacy.  One LEA that received immigrant children and youth funds was unable to specify how they use funds awarded under this section to enhance instructional opportunities specifically for the immigrant student population.  
Additionally, the Maine DOE has not provided sufficient information to LEAs regarding which students are eligible for services under this program.  Specifically, representatives from one LEA visited did not clearly understand that students from Canada or students of military born abroad should be included in as immigrant counts while students from Puerto Rico should not be included.    
Citation:  Section 3114(d) of the ESEA provides that the SEA shall reserve not more than 15 percent of its allotment to award subgrants to LEAs “that have experienced a significant increase . . . in the percentage or number of immigrant children and youth . . .”.  

Section 3114(d)(1) of the ESEA requires eligible entities receiving funds under this section to use the funds to pay for activities that provide enhanced instructional opportunities for  immigrant children and youth.  Section 3115(e) of the ESEA provides a list of activities that LEAs experiencing substantial increases in immigrant children and youth may carry out to provide enhanced instructional opportunities for immigrant children and youth. 

Section 3301(6) of the ESEA defines immigrant children and youth as individuals who ‘…were not born in any State.’  Section 3301(14) of the ESEA defines State as ‘…each of the fifty States, the LEA of Columbia, and the Commonwealth of Puerto Rico.’  
Further action required: The Maine DOE must provide guidance and technical assistance to LEAs regarding:  1) activities authorized under the Title III immigrant grant program, and 2) the definition of the term ‘immigrant’ for the purpose of this program.  The Maine DOE must provide evidence to ED of guidance and technical assistance activities to LEAs.  
Finding (2):  The Maine DOE’s procedures for awarding Title III immigrant subgrants do not comply with section 3114(d) of the ESEA.   The Maine DOE’s immigrant application states “This school district has experienced a substantial increase in immigrant children (who need not be English Learners) over the past year as compared to the previous year”.   The statute requires that LEA eligibility be based on a significant increase in the preceding year the award is made as compared to the average of the two years prior.
Citation:  Section 3114(d) of the ESEA requires the SEA to reserve not more than 15 percent of the agency’s allotment under section 3111(c)(3) to award subgrants to LEAs that have experienced a significant increase, as compared to the average of the 2 preceding fiscal years, in the percentage or number of immigrant children and youth, who have enrolled, during the fiscal year preceding fiscal year for which the subgrant is made, in the LEA.
Further action required: The Maine DOE must submit to ED a revised definition of significant increase and provide evidence that it has a process that ensures funds are awarded under 3114(d)(1) of the ESEA to eligible entities meet the statutory definition.
Element 2.4 - Private School Participation
Finding:  The Maine DOE did not provide evidence that all Title III LEAs in the State conduct timely and meaningful consultation with appropriate private school officials during the design and development of Title III plans.  The Maine DOE’s template for initial consultation, Non Public Participation Form, only describes the program as, “Title III Language Instruction for LEP & Immigrant Students”.  The form does not provide any additional information about services, the Title III program, or the students served.  Additionally, two LEAs did not provide evidence of timely and meaningful consultation with representatives from non-public schools located in their geographic jurisdictions.
Citation:  Section 9501(c)(1) of the ESEA requires LEAs to consult with private school officials during the design and development of the programs on issues such as — 

(A) how the children's needs will be identified;

(B) what services will be offered;

(C) how, where, and by whom the services will be provided;

(D) how the services will be assessed and how the results of the assessment will be used to improve those services;

(E) the size and scope of the equitable services to be provided to the eligible private school children, teachers, and other educational personnel and the amount of funds available for those services; and

(F) how and when the agency, consortium, or entity will make decisions about the delivery of services, including a thorough consideration and analysis of the views of the private school officials on the provision of contract services through potential third-party providers.
Further action required: The Maine DOE must provide guidance and technical assistance to subgrantees regarding the requirements in section 9501(c)(1) of the ESEA, with a focus on components of the consultation process that must be conducted with non-public school officials.  The Maine DOE must submit to ED evidence that it has developed and disseminated guidance and provided technical assistance to Title III subgrantees.
Element 2.5 – Parental Notification and Outreach

Finding:  The Maine DOE did not provide evidence that all LEAs provide the annual parent notification as required by section 3302(a) of the ESEA.  One LEA did not provide evidence they informed parents after the students were initially placed in a language instruction educational program.    
Citation:  Section 3302(a) of the ESEA requires that each LEA that receives funds must, not later than 30 days after the beginning of the school year, inform a parent or the parents of an LEP child identified for participation in, or participating in, such program information pertaining to their child’s placement in a language instruction educational program, parental rights, as well as all of the other items specified in section 3302(a).  
Further action required:  The Maine DOE must provide ED with evidence that Title III LEAs comply with the requirement to notify parents of LEP student’s participating in a language instruction educational program and that the notification includes the information required in section 3302(a) of the ESEA.
Monitoring Area 3:  Fiduciary
	Indicator Number
	Description
	Status
	Page

	Element

3.1 
	State Allocations, Reallocations and Carryover

section 3111(b) of the ESEA; 20 USC 6821(b)(3); sections 3114(a)-(d) of the ESEA
	X
	N/A

	Element

3.2 
	LEA Allocations, Reallocations and Carryover

section 3115 of the ESEA
	Findings

	9

	Element

3.3
	Maintenance of Effort

sections 1120A and 9021 of the ESEA
	X
	N/A

	Element

3.4 
	Supplement, Not Supplant – General

section 3115(g) of the ESEA
	Finding
	10

	Element 3.4A
	Supplement, Not Supplant – Assessment

sections 1111(b)(7) and 3113(b)(2) of the ESEA
	X
	N/A


Element 3.2 – Within LEA Allocations

Finding (1):  The Maine DOE was not able to demonstrate that LEAs meet requirements related to internal fiscal controls in accounting procedures.  One LEA did not have appropriate approval signatures on invoices. One invoice was processed without any signatures and another was signed by a supervisor who was signing her own invoices without additional approval(s).
Citation:  The Education Department General Administrative Regulations (EDGAR) 34 CFR 80.20(b) state that: 

(3)Internal control. Effective control and accountability must be maintained for all grant and subgrant cash, real and personal property, and other assets.
(6) Source documentation.   Accounting records must be supported by such source documentation as cancelled checks, paid bills, payrolls, time and attendance records, contract and subgrant award documents, etc.
Further action required:  The Maine DOE must provide ED with evidence that subgrantees are informed that all costs charged to Title III must follow the LEAs internal control procedures and that the State has a process to ensure compliance with EDGAR 34 CFR 80.20(b).

Finding (2):  The Maine DOE has not ensured that Title III subgrantees use Title III funds for activities that are reasonable, necessary, and allocable for Title III program implementation.  In two LEAs, staff was unable to explain how certain Title III expenditures were reasonable, necessary, and allocable and met the overall purposes of Title III.  These expenditures included Peruvian music for a whole school assembly, two multicultural presenters for the whole school presentation, taxi transportation costs for one student from home to school, and flowers for award nights.
Citation:  Office of Management and Budget (OMB) Circular A-87 (2CFR 225) requires that in order for costs to be allowable under Federal awards, they must be reasonable, necessary, and allocable.  
Further action required:  The Maine DOE must provide ED with a description of how it will annually ensure funds are used for activities that are reasonable, necessary, and allocable for Title III program implementation.  The Maine DOE must also provide ED with a description of how it will annually ensure the correct implementation of this requirement.
Element 3.3 - Supplement, not Supplant – General

Finding:  The Maine DOE was not able to demonstrate that its subgrantees fully comply with Title III’s supplement, not supplant requirement.  Two LEAs used Title III funds for general school-wide interpreters.  These interpreters are not specific to the Title III services that the subgrantee provides, but are general services that would need to be provided to fulfill the SEA and LEAs’ civil rights obligations under Title VI.
Citation:  Section 3115(g) of the ESEA requires subgrantees to use Title III funds to supplement State, local, and other Federal funds that, in the absence of Title III, would have been available to provide services to LEP students and immigrant children and youth.   
Further Action Required:  The Maine DOE must provide guidance on Title III supplement, not supplant requirements to its subgrantees and a detailed description of how and when it informed its Title III subgrantees of  non-supplanting requirements. The Maine DOE must also provide ED with a description of how it will annually ensure the correct implementation of this requirement.
