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Employment Outcome—Definition

“Employment Outcome” means:
® Competitive integrated employment; or

® Supported employment.


Presenter
Presentation Notes
The implementing regulations, consistent with section 7(11) of the Rehabilitation Act, define “employment outcome” in §361.5(c)(15) as:
Full- or part-time work in competitive integrated employment (including customized employment, self-employment, business ownership, and telecommuting), or supported employment.
Supported employment continues to be included as a distinct type of outcome within the definition because individuals in supported employment in integrated settings may be working toward competitive earnings on a short-term basis and, therefore, may not be in competitive integrated employment initially.



Employment Outcome—Changes from
Prior Definition

The definition, as implemented by § 361.5(c)(15), differs from
the prior definition, as implemented by § 361.5(b)(16), by:

® Adding a specific reference to customized employment as a
form of competitive integrated employment; and

® Eliminating uncompensated outcomes, such as homemaker
and unpaid family workers, from the scope of the definition
for purposes of the Vocational Rehabilitation (VR) program.


Presenter
Presentation Notes
The implementing regulations make two changes to the definition of “employment outcome.”  First, the definition includes a specific reference to customized employment consistent with section 7(11) of the Act as amended by WIOA.  Second, the revised definition has the effect of eliminating uncompensated outcomes, including homemaker and unpaid family worker outcomes, from the scope of the definition.


Employment Outcome—Customized
Employment

Customized employment:

® Should be tailored to meet the unique strengths, needs,
interests, and informed choice of the individual, so that he or
she can achieve an employment outcome in competitive
integrated employment.

® Enables individuals with disabilities and employers the
opportunity to negotiate job tasks and/or reassign basic job
duties to improve overall production in the workplace.

® Allows an employer to examine its specific workforce needs
and fulfill those needs with a well-matched employee.


Presenter
Presentation Notes
“Customized employment,” as defined in section 7(7) of the Act and §361.5(c)(11),  means competitive integrated employment, for an individual with a significant disability, that is:  (1) based on an individualized determination of the unique strengths, needs, and interests of the individual with a significant disability; and (2) designed to meet the specific abilities of the individual with a significant disability and the business needs of the employer.  As stated in the definition, customized employment can be carried out through flexible strategies, such as job exploration by the individual and working with an employer to facilitate placement.  Specific strategies can include:  (1) customizing a job description based on current employer needs or on previously unidentified and unmet employer needs; (2) developing a set of job duties, a work schedule and job arrangement, and specifics of supervision (including performance evaluation and review), and determining a job location; (3) using a professional representative chosen by the individual, or if elected self-representation, to work with an employer to facilitate placement; and (4) providing services and supports at the job location.


Employment Outcome—Basis for
Elimination of Uncompensated
Outcomes

® The extensive emphasis on competitive integrated
employment throughout the Act as amended by WIOA.

® Section 102(b)(4) of the Act, as amended by WIOA, and
§ 361.46(a)(1) of the implementing regulations require that
the IPE include a specific employment goal consistent with
the general goal of competitive integrated employment.


Presenter
Presentation Notes
The elimination of uncompensated outcomes from the scope of the regulatory definition of “employment outcome,” as implemented by §361.5(c)(15), is consistent with section 7(11) of the Act, which permits the Secretary to include within the definition any vocational outcomes in a manner consistent with the Act.  The Secretary believes it is no longer “consistent with the Act” to include uncompensated outcomes within the scope of the definition because of the extensive emphasis on competitive integrated employment throughout the Act as amended by WIOA, including the statement of purpose, provisions related to the transition of students and youth with disabilities, changes to the Supported Employment program, and limitations on the use of subminimum wage in section 511.

In particular, section 102(b)(4) of the Act, as amended by WIOA, and §361.46(a)(1) of the implementing regulations require that the individualized plan for employment (IPE) include a specific employment goal consistent with the general goal of competitive integrated employment.



Employment Outcome—Informed Choice

Individuals with disabilities who are participating in the VR
program may exercise informed choice with respect to those
employment outcomes allowed under the VR program.

If an individual with a disability wants to pursue
uncompensated employment, after exercising informed choice,
he or she may still do so, but not under the VR program.

VR agencies must refer individuals who choose to pursue
uncompensated outcomes to other Federal, State, and local
programs and providers that can best meet their needs to
achieve such outcomes.


Presenter
Presentation Notes
Consistent with section 102(d) of the Act and §361.52, individuals with disabilities may exercise informed choice among those employment outcomes allowed under the VR program.  Under the revised definition of “employment outcome,” as implemented, these outcomes include only those that meet the definitions of “competitive integrated employment” or “supported employment”.  However, we recognize that, for some individuals with disabilities, uncompensated outcomes, such as homemaker outcomes, are a legitimate choice.  Thus, the implementing regulations in §361.37 require VR agencies to refer individuals who choose to pursue uncompensated outcomes to other Federal, State, and local programs and providers that can best meet their needs, such as independent living programs.


Employment Outcome—Availability of
Homemaker Services

® Changes to the definition of “employment outcome,” as
implemented by § 361.5(c)(15), affect only the types of
employment outcomes an eligible individual with a disability
may pursue under the VR program, not the types of services
he or she may receive.

® The full range of services available under section 103(a) of
the Act, as amended by WIOA, are available to the extent
those services are necessary for the individual to achieve an
employment outcome under the VR program.


Presenter
Presentation Notes
l


Employment Outcome—Availability of
Homemaker Services (cont.)

® Services previously provided as “homemaker” services,
including Braille and mobility training for individuals who are
blind, are, and always have been, available to individuals
pursuing competitive integrated employment or supported
employment through the VR program.

® Independent living skills training (specifically, training that is
not necessary to assist an individual with a disability to
achieve an employment outcome) is also available through
the OIB and other independent living programs authorized
under title VIl of the Act, as has always been true.


Presenter
Presentation Notes
Services such as Braille training, assistive technology, and mobility training are critical to the independence of individuals who are blind and visually impaired, and help to build the foundation on which they can successfully pursue gainful employment. These services always have been, and continue to be, available to individuals with disabilities under an IPE, so long as the individuals are pursuing an employment outcome consistent with the definition in §361.5(c)(15) of the implementing regulations, specifically competitive integrated employment or supported employment.  VR agencies must provide the vocational counseling and guidance to help individuals pursue an employment outcome consistent with competitive integrated employment, as required by section 102(b)(4) of the Act, as amended by WIOA, and §361.46(a)(1) of the implementing regulations, at the outset or refer individuals to the independent living programs in accordance with §361.37 of the implementing regulations, depending on their individual goals.  To more effectively engage individuals in the VR program and better assist them to achieve the ultimate goal of competitive integrated employment or supported employment, VR agencies should deliver services such as Braille and mobility training throughout the VR process, in combination with the other education, training, and equipment needed to achieve the identified employment goal. 


Employment Outcome—Resources for
Services

® VR program funds must be used solely for the provision of
allowable VR services or the administration of the VR
program, whose purpose is to assist individuals with
disabilities to achieve “employment outcomes.”

® \/R program funds cannot be used to alleviate deficiencies in
funding for other programs that can more appropriately
serve individuals seeking independent living skills that are
not necessary for the achievement of an employment
outcome.


Presenter
Presentation Notes
The Department received many comments expressing concern about the ability of other programs, such as the Independent Living Program for Older Individuals Who Are Blind (OIB) program, to provide services to all individuals seeking their services following the elimination of uncompensated outcomes as allowable employment outcomes under the VR program.  The Department also recognized the probable increase demand for OIB services and has requested increased funding for the program for FFY 2017.


Employment Outcome—Transition
Period for Implementation

® As of the effective date of the final regulations (September
19, 2016), VR agencies may no longer open cases for
individuals pursuing uncompensated employment outcomes.

® However, VR agencies can continue to serve individuals who
are pursuing uncompensated employment outcomes under
IPEs that were approved prior to the effective date of the
final regulations when such an employment outcome is
specified on those approved IPEs.



Employment Outcome—Transition
Period for Implementation (cont.)

® Under such circumstances, VR agencies may continue to
assist those individuals to achieve uncompensated outcomes
through June 30, 2017, or for a longer period of time based

on the needs of the individual as documented in the service
record.


Presenter
Presentation Notes
In the NPRM, the Department proposed a transition period of six months following the effective date of the final regulations during which VR agencies could continue serving individuals already pursuing uncompensated employment under approved IPEs so that these individuals did not experience a disruption in needed services.  Similarly, VR agencies could continue to serve individuals whose IPEs were amended to specify an employment outcome in uncompensated employment so long as such an amendment to the IPE was approved prior to the effective date of the final regulations.  However, just as a VR agency may not open a case or approve an IPE for an individual who wishes to pursue uncompensated employment after the effective date of the final VR regulations, the VR agencies also may not amend an existing IPE to reflect such uncompensated employment after the effective date of the final VR regulations.  

In response to the many comments requesting a longer period of time, the Department has determined that while VR agencies can no longer open new cases for individuals pursuing uncompensated outcomes as of the effective date of the final regulations, they can continue to assist individuals pursuing these outcomes under IPEs approved prior to the effective date of the final regulations through June 30, 2017, or longer based on the needs of the individual as documented in the service record (see note to §361.5(c)(15) of the implementing regulations).  For example, an individual may experience an interruption in services due to a prolonged illness, necessitating the need to continue the provision of services beyond June 30, 2017 to achieve the employment goal. 



Competitive Integrated Employment—
Components of Definition

To satisfy the definition of “competitive integrated

employment,” the employment must satisfy the requirements
for all three components:

® Competitive earnings;
® |ntegrated Location; and
® Opportunities for advancement.

If an individual’s employment fails to satisfy any one of the
above components, the employment will not meet the
definition of “competitive integrated employment.”


Presenter
Presentation Notes
The definition of “competitive integrated employment” in §361.5(c)(9) has three major components related to competitive earnings, integrated locations, and opportunities for advancement.  The criteria of each of these components must be satisfied if an employment outcome is to be considered competitive integrated employment under the VR program.


Competitive Integrated Employment—
Competitive Earnings Component

Under the definition of “competitive integrated employment,”
earnings must be:

® Fqual to or greater than the Federal, State, or local minimum
wage rate, whichever is higher, where the place of
employment is located; and

® Comparable to the customary rate paid by the employer to
employees without disabilities in similar positions with
comparable skills, experience, and training.

The employee with the disability also must receive benefits
comparable to those of employees without disabilities in
similar positions.


Presenter
Presentation Notes
The competitive earnings criteria of the definition of “competitive integrated employment” in section 7(5)(A) of the Act and §361.5(c)(9)(i) of the implementing regulations are consistent with the definition of “competitive employment” in prior §361.5(b)(11) in that the earnings of the individual with the disability must be at least equal to the applicable minimum wage rate, but not less than the customary rate paid by the employer to employees without disabilities in similar positions, and include benefits comparable to those provided by the employer to employees without disabilities in similar positions.

Specifically, section 7(5)(A)(i)(I)(aa) of the Act, as amended by WIOA, and §361.5(c)(9)(i)(A) of the implementing regulations require that the individual’s earnings equal or exceed the Federal, State, or applicable local minimum wage rate, whichever is higher, for the employment to satisfy the definition of “competitive integrated employment.”  Because the definition focuses on the wages paid by the employer, who is subject to the minimum wage laws applicable to the place of employment, the determination of whether the individual’s earnings satisfy the definition’s criteria is based on the minimum wage rate applicable to the individual’s geographical place of employment, and not his or her geographical place of residence.

Section 7(5)(A)(i)(I)(bb) of the Act, as amended by WIOA, and §361.5(c)(9)(i)(B) of the implementing regulations require the VR agency to take into account the training, experience, and level of skills possessed by employees without disabilities in similar positions when determining whether the earnings of the individual with a disability are comparable.  Because it is not possible to quantify this comparison for general applicability, the determination should be based on the VR counselor’s knowledge of the training, skills, and experience needed to perform the job generally and required by the employer specifically. 


Competitive Integrated Employment—
Competitive Earnings Component (cont.)

A self-employed individual with a disability in the start-up
phase of a business venture who is making less than the
applicable minimum wage can meet the definition of
“competitive integrated employment.”

VR agencies may use supplemental wage information for
individuals who achieve self-employment outcomes when
calculating levels of performance on the performance
accountability measures under section 116 of title 1 of WIOA.


Presenter
Presentation Notes
Section 7(5)(A)(i)(II) of the Act, as amended by WIOA, and §361.5(c)(9)(i)(C) of the implementing regulations recognize that individuals with disabilities, as well as individuals without disabilities, may experience difficulty in generating sufficient income from their self-employment ventures, that will enable them to achieve earnings equal to or exceeding the applicable minimum wage rate, especially in the early stages of the business operations.  Thus, §361.5(c)(9)(i)(C) of the implementing regulations provides that a self-employed individual with a disability in the start-up phase of a business venture who is making less than the applicable minimum wage can meet the definition of “competitive integrated employment.”

Individuals who receive services through the VR program to assist with the achievement of self-employment outcomes are considered “participants” as that term is defined under the joint regulations implementing the jointly-administered performance accountability system requirements of section 116 of title I of WIOA and must be taken into account when calculating a VR agency’s levels of performance on those measures.  Since the employment status and earnings of self-employed individuals are not captured through the unemployment insurance wage system, a VR agency may use supplemental wage information to obtain the data necessary for the calculation of its performance. 


Competitive Integrated Employment—
Integrated Location Component

VR agencies must determine on a case-by-case basis whether
the employment satisfies two criteria:

A. Itisin a setting typically found in the community; and

B. Itisin a setting in which the individual with the disability
interacts while performing his or her job duties with employees
without disabilities in the work unit and the entire employment
site, and other persons (e.g., vendors and customers) without
disabilities to the same extent that employees without
disabilities in similar positions interact with these persons.


Presenter
Presentation Notes
The definition of “competitive integrated employment” in section 7(5) of the Act, as amended by WIOA, for the most part incorporates the definition of “integrated setting” in prior §361.5(b)(33)(ii).  Therefore, the substance of the definitions of “competitive integrated employment” in §361.5(c)(9)(ii) and “integrated setting” in §361.5(c)(32)(ii), of the implementing regulations for purposes of the VR program, with respect to the integrated nature of the employment location is familiar to VR agencies and does not diverge from prior regulations, long-standing Department policy, practice, and the heightened emphasis on competitive integrated employment throughout the Act, as amended by WIOA.  The criteria contained in §§361.5(c)(9)(ii) and 361.5(c)(32)(ii) of the implementing regulations provide important clarifications that are necessary to better enable a VR agency to determine, on a case-by-case basis, whether a particular position in an organization’s specific work unit is in an integrated location.

As has been the long-standing Department policy, VR agencies – not RSA – must determine on a case-by-case basis in light of the facts presented whether an employment setting meets both criteria for an integrated location.  Unlike RSA, VR agencies have the ability to visit employment sites and gather the facts necessary for these determinations.  Therefore, the VR agency is responsible for determining whether the jobs performed by individuals with disabilities employed by community rehabilitation programs satisfy the definition of “competitive integrated employment” when individuals seek the VR agency’s assistance in obtaining these positions.  If the VR agency, after applying the criteria to the facts related to the particular job in a manner consistent with Departmental guidance, including that provided in the preamble to the final regulations, determines that a position is in non-integrated employment, it must refer the individual interested in the position to other programs, including community rehabilitation programs, for assistance.



Competitive Integrated Employment—
Integrated Location Component (cont.)

“Typically Found in the Community” means a setting in the
competitive labor market.

It is the Department’s long-standing position that settings
established by CRPs specifically for the purpose of employing
individuals with disabilities are not integrated settings because
they are not in the competitive labor market.


Presenter
Presentation Notes
The integrated location component of the definition of “competitive integrated employment” in the implementing regulations incorporates language contained in the prior regulatory definition of “integrated setting” describing the work location as being in “a setting typically found in the community,” meaning that an integrated setting must be one that is typically found in the competitive labor market.  This long-standing Departmental interpretation is consistent with the Act, as amended by WIOA, as well as with express congressional intent as set forth in prior legislative history.  Specifically, integrated setting “is intended to mean a work setting in a typical labor market site where people with disabilities engage in typical daily work patterns with co-workers who do not have disabilities; and where workers with disabilities are not congregated...” (Senate Report 105-166, page 10, March 2, 1998).  Nothing in the Act suggests that Congress intended a different interpretation of the integrated setting criterion in the amendments made by WIOA. Therefore, the Department has maintained the long-standing Departmental policy that settings established by community rehabilitation programs specifically for the purpose of employing individuals with disabilities (e.g., sheltered workshops) do not constitute integrated settings because these settings are not typically found in the competitive labor market--the first of two criteria that must be satisfied if a  VR agency is to determine that a work setting is an integrated location under §361.5(c)(9) of the implementing regulations.

The Department has long considered several factors to typically distinguish positions in non-integrated settings from those that satisfy the criterion.  The factors that generally would result in a business being considered “not typically found in the community,” include:  (1) the funding of positions through Javits-Wagner-O’Day Act (JWOD) contracts:  (2) allowances under the Fair Labor Standards Act (FLSA) for the payment of subminimum wages; and (3) compliance with a mandated direct labor-hour ratio of persons with disabilities.  It is the responsibility of the VR agency to take these factors into account when determining if a position in a particular work location is an integrated setting. 


Competitive Integrated Employment—
Integrated Location Component (cont.)

Under the second criterion—level of interaction among
employees with and without disabilities—the primary
consideration is the interaction among employees with
disabilities and their coworkers without disabilities in the work
unit and across the employment site.

A VR agency should not make a determination of integrated
location on the basis of an individual’s interaction with
customers and vendors alone.


Presenter
Presentation Notes
The Department does not believe factors such as the level of interaction of employees with disabilities with other employees in the work unit and across the work site, as well as with customers and vendors, should be weighted equally.  Instead, the focus of whether the setting is integrated should be on the interaction between employees with and without disabilities, and not solely on the interaction of employees with disabilities with people outside of the work unit.  For example, the interaction of individuals with disabilities employed in a customer service center with other persons over the telephone, regardless of whether these persons have disabilities, would be insufficient by itself to satisfy the integrated location component of the definition. 


Competitive Integrated Employment—
Integrated Location Component (cont.)

“Work unit” as used in the definition of “competitive integrated
employment” is dependent on the employer’s organizational
structure and may refer to a group of employees in a particular
job category or who perform a specific task.


Presenter
Presentation Notes
The term “work unit” as used in the integrated location component of the definition of “competitive integrated employment” properly focuses the consideration of the interaction of the individual with the disability with employees without disabilities within the environment in which the work is performed.  As used in the definition, “work unit” may refer to all employees in a particular job category or to a group of employees working together to accomplish tasks, depending on the employer’s organizational structure.  In addition, its use is consistent with prior guidance issued by the Department.  The Department has long maintained that the interaction required between employees with disabilities and employees without disabilities is not dependent on the number of individuals in the work unit and that the criterion must be applied consistently to work units of any size.  The Department also has long-held that the interaction between employees with and without disabilities need not be face to face.  Nor do we interpret the criterion as necessarily excluding employment settings in which individuals work alone, such as telecommuting, temporary employment, and work in mobile or scattered locations, from the scope of the definition of “competitive integrated employment,” so long as the employee with the disability interacts with employees of the employer in similar positions and interacts with other persons without disabilities to the same extent that employees without disabilities interact with others.


Competitive Integrated Employment—
Integrated Location Component (cont.)

Some employment opportunities offered by community
rehabilitation programs may be considered to be in “integrated
locations,” and thus satisfy the definition of “competitive
integrated employment,” while others may not.


Presenter
Presentation Notes
The guidance contained in the preamble to the final regulations and TAC 06-01 recognizes that the level of integration experienced by all individuals with disabilities employed by a community rehabilitation program is not the same and that it is dependent on the circumstances of the particular job within each work unit of the organization.  For example, a community rehabilitation program may consist of two divisions or “work units.”  In one division, individuals with disabilities are congregated together to perform work in a call center under JWOD contracts.  Such work unit would not likely satisfy the integrated location criteria of the definition of “competitive integrated employment” because it is operated for the express purpose of employing individuals with disabilities under JWOD contracts and, thus, is not typically found in the community.  On the other hand, the second division in the community rehabilitation program employs individuals with disabilities to provide vocational and independent living services, but the sole purpose of the division is not to employ individuals with disabilities.  Such work unit would likely satisfy the integrated location criteria of the definition of “competitive integrated employment” because it is not operated for the primary purpose of employing persons with disabilities, but rather to provide services to individuals with disabilities.


Competitive Integrated Employment—
Integrated Location Component (cont.)

The VR agency must consider the interaction of the individual
with the disability with employees without disabilities that
occurs during the performance of the individual’s job

responsibilities, and not the casual and social contact that takes
place in the work place.


Presenter
Presentation Notes
Under the definition of “competitive integrated employment” and consistent with the general principles contained in the prior definition of “integrated setting,” the VR agency is to consider the interaction between employees with disabilities and those without disabilities that is specific to the performance of the employee’s job duties, and not the casual, conversational, and social interaction that takes place in the workplace.  As a result, it would not be pertinent to its determination of an integrated setting for a VR agency to consider interactions in the lunchrooms and other common areas of the work site in which employees with disabilities and those without disabilities are not engaged in performing work responsibilities.


Competitive Integrated Employment—
Integrated Location Component (cont.)

Group and enclave settings in which the interaction of the
individuals with disabilities with persons without disabilities is
with persons working at or visiting the work site, rather than
with co-workers, do not satisfy the integrated location
component of the definition of “competitive integrated
employment.”


Presenter
Presentation Notes
The Department recognizes that the application of the integrated location criteria will restrict the types of employment options available to individuals with disabilities through the VR program.  However, these restrictions have been in effect since the definition of “employment outcome” was last revised in 2001 and, therefore, do not reflect new Departmental policy.  Specifically, through application of the criteria, individuals with disabilities hired by community rehabilitation programs to perform work under service contracts, either alone, in mobile work crews, or in other group settings (e.g., landscaping or janitorial crews), whose interaction with persons without disabilities (other than their supervisors and service providers), while performing job responsibilities, is with persons working in or visiting the work locations (and not with employees of the community rehabilitation programs without disabilities in similar positions) would not be considered to be performing work in an integrated setting.  The Secretary believes that, even if such group employment in a community rehabilitation program provides for competitively paid wages, this fact does not change the non-integrated nature of the employment and may result in a less desirable level of integration (e.g., interaction with non-disabled co-workers) than individual employment, which supports the autonomy and self-sufficiency of individuals with disabilities. 


Competitive Integrated Employment—
Integrated Location Component (cont.)

The integrated location criteria in the definition of “competitive

integrated employment” do not restrict the informed choice of
individuals with disabilities.

VR agencies must refer individuals with disabilities to local
providers of non-integrated employment (e.g., community

rehabilitation programs) when they make an informed choice
to pursue non-integrated employment.


Presenter
Presentation Notes
The Department is strongly committed to ensuring that individuals with disabilities are able to exercise informed choice in all facets of the VR program, including the selection of an employment goal.  At the same time, we are also committed to assisting these individuals in obtaining high quality, competitive employment in integrated settings, a commitment that is embodied in the definitions of “employment outcome” and “competitive integrated employment.” 

Despite these definitions and the overarching objective to enable all individuals with disabilities participating in the VR program to pursue competitive integrated employment, individuals are still able to exercise informed choice as to the kind of employment they want to pursue.  Regulations in 34 CFR 361.37(b), adopted in 2001 and still in effect, require that VR agencies refer individuals with disabilities to local providers of non-integrated employment (e.g., community rehabilitation programs) when they make an informed choice to pursue non-integrated employment after the VR agency has informed the individual of:  the purpose of the VR program, the individual’s integrated employment options, the ability to receive services in non-integrated employment settings if necessary to prepare for employment in an integrated setting, and other specific information.



Competitive Integrated Employment—
Opportunities for Advancement
Component

The employee with the disability must be eligible for the same
opportunities for advancement as are available to employees
without disabilities in similar positions.


Presenter
Presentation Notes
To ensure that the employment of persons with disabilities is equivalent in all respects to that of persons without disabilities, section 7(5)(C) of the Act, as amended by WIOA, and §361.5(c)(9)(iii) of the implementing regulations require that the employee with the disability have the same opportunities for advancement as employees without disabilities in similar positions, regardless of the size of the business.  If employees in positions similar to that of the employee with the disability have the opportunity to advance in their employment, the individual with the disability must be afforded the same opportunity for this criterion of the definition to be satisfied.


Questions

Please refer questions to your RSA State Liaison

Thank You!
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