THE SECRETARY OF EDUCATION
WASHINGTON, DC 20202

In the matter of:

ACCREDITING COUNCIL FOR Docket No. 16-44-O
INDEPENDENT COLLEGES AND SCHOOLS Accrediting Agency
Recognition Proceeding

Respondent.

DECISION OF THE SECRETARY

The case before me presents the question of whether and to what extent the Accrediting
Council for Independent Colleges and Schools (“ACICS”) should have its recognition renewed. -
By order of the U.S. District Court for the District of Columbia, I am obligated to consider this
question in the context of the “Part II submission,” approximately 36,000 pages of documents
filed by ACICS in response to a departmental request for information in 2016.} Since the Court
remanded the case, I provided ACICS and the Senior Departmental Official (“SDO”)
opportunities to file briefs. With the benefit of the briefs, the Part II submission, and the
extensive record assembled in this case, I will render a final decision for the Department.

Based on the following analysis, I find ACICS compliant with all but two recognition
criteria. I also adopt the SDO’s current recommendation that ACICS should be granted a 12-
month period to come into compliance with those two criteria, along with implementing several
reporting requirements to ensure ongoing compliance. Therefore, I will grant ACICS
recognition while requiring it to demonstrate full compliance within 12 months.

L Background

The vast background of this case is already well known by the parties. I will summarize
it only briefly to provide context for this decision. ACICS is an accrediting agency previously
recognized by the Department. In 2016, the Office of Postsecondary Education (OPE) reviewed
ACICS’s petition to renew its recognition. In its draft report, OPE found ACICS out of
compliance and recommended against renewal of recognition to the National Advisory
Committee on Institutional Quality and Integrity (NACIQI). During this time, the Department
required ACICS to submit additional information, which would become the Part II submission.
After receipt of the Part II submission, but without reviewing those documents, OPE issued its
final report (Final Staff Report) and recommendations to NACIQI. After its own meeting on
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June 23, 2016, NACIQI also advised against renewing ACICS’s recognition. Finally, and again
without reviewing the Part I submission, the SDO submitted a recommendation to the Secretary,
who denied ACICS’s petition for renewal of recognition on December 12, 2016 (2016
Secretary’s Decision). On December 15, 2016, ACICS sued the Department in the United States
District Court for the District of Columbia, challenging the 2016 Secretary’s Decision as a
violation of the Administrative Procedure Act.

On appeal, the District Court found that the Secretary violated the Administrative
Procedure Act by failing to consider the Part Il submission and evidence of ACICS’s placement
verification and data integrity programs and procedures.? The Court found that failure to
consider this evidence rendered the 2016 Secretary’s Decision arbitrary and capricious for failure
to consider all relevant evidence.’ ACICS sought the remedy of remand directly to the
Department’s staff for consideration of the additional evidence.* However, the Court concluded
the proper remedy was to remand the matter to me, noting that I would “consider an application
de novo,” could return the matter to Department staff for review and analysis, and ultimately
could take into account this additional evidence and analysis in my review.’

Upon receiving the case on remand, I provided both the SDO and ACICS an opportunity
to provide analysis of the Part II submission and any additional information the parties wished
for me to consider. ACICS provided additional information (2018 Supplement) and,
subsequently, the SDO provided a 77-page response (SDO Response)® considering the merits of
recognition in light of all the available evidence, including the Final Staff Report, 2016
Secretary’s Decision, and all materials submitted by ACICS, including the Part II submission
and 2018 Supplement. With the benefit of this material, I will turn to my analysis of whether to
grant recognition to ACICS.

1I. Analysis

In the interest of brevity, [ will group the compliance violations categorically based on
the SDO’s recommendation.” First, I will address those criteria where the SDO found ACICS
noncompliant. Then, I will discuss those criteria where the SDO found ACICS compliant but
recommended additional monitoring stipulations. Finally, I will cover those criteria where the
SDO recommended that [ find ACICS compliant without stipulations.

a. Areas of Noncompliance
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The SDO found ACICS noncompliant with two recognition criteria: 1) 34 C.F.R.
§ 602.15(a)(2) — Competency of Representatives, and 2) § 602.15(a)(6) — Conflict of Interest. I
will discuss each criterion in turn.

1. 34 C.F.R. § 602.15(a}2) — Competency of Representatives

This standard generally requires an agency to utilize qualified and competent individuals
in performing its various activities leading up to accreditation decisions. The Final Staff Report
found a lack of compliance, because ACICS could not demonstrate that new training procedures
for volunteers, the new Ethics Review Board (ERB), and its data verification regimes were
effective.®? Although ACICS responded to these concerns prior to publication of the Final Staff
Report, OPE found the training to be “still in flux” and considered it “too early to determine the
effectiveness of that training.”® OPE also found problems with the planned inclusion of a Data
Integrity Reviewer in site visits because institutions would need special attention between site
visits and it was “too early to evaluate the effectiveness of” training for a student relations
specialist.! Finally, OPE considered it too early to determine whether the ERB would be
effective.!!

With regard to training procedures, the SDO found that ACICS demonstrated in the Part
II submission and 2018 Supplement that it had significantly improved its training regimen.'?
However, ACICS had not yet documented that its volunteers had the benefit of the improved
training processes. With regard to the ERB, the SDO noted that ACICS had established the
entity and engaged in some conflict resolution.!> However, the ERB had not formally convened
because an actual meeting was “not neceded.”!* Finally, with regard to the data verification
regime, the SDO found ACICS had failed to provide the qualifications of its Data Integrity
Reviewer, 13

Based on these findings, the SDO finds ACICS out of compliance with this standard, but
unlike the 2016 Secretary’s Decision, the SDO does not conclude that ACICS could not come
into compliance within 12 months. The SDO recommends that | renew recognition, giving
ACICS time to come into compliance. I agree and adopt the SDO’s recommendation. [ will
require “that ACICS submit a compliance report within 12 months and [] provide additional
evidence responding to whether existing evaluators have received the improved training and to
answer questions regarding qualifications of the Data Integrity Reviewer. In addition, this
compliance report should also explain how ACICS has made progress to ensure its Ethics
Review Board . . . has met and to explain how it will be an integrated part of ACICS’s efforts to
remain compliant with this criterion.”®
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1. 34 C.F.R. § 602.15(a)(6) — Conflict of Interest

This criterion requires an agency to demonstrate that it has effective controls against
conflicts of interest. The staff conclusion in the Final Staff Report, adopted in the 2016
Secretary’s Decision, was that ACICS failed to comply because it did not produce signed
attestation forms regarding conflicts of interest from members of a prior meeting of the
Intermediate Review Committee (IRC).!7 More specifically, staff required ACICS to “provide
documentation that all members of an IRC have consistently signed an attestation regarding
conflict of interest issues, and if not, to explain why not.”®

The SDO finds ACICS out of compliance with this criterion on the same basis as the
2016 Secretary’s Decision, because ACICS has still not produced the required documentation,
but the SDO does not recommend against recognition. Finding that ACICS has made significant
improvements to its procedures to avoid conflicts of interest, the SDO recommends that ACICS
be given 12 months to come into compliance. Based on the evidence in the Part I submission
and 2018 Supplement, I agree with the SDO’s recommendation and adopt it. I will provide
ACICS 12 months to comply, specifically “to submit a compliance report within 12 months
evidencing it requires its IRC members to sign conflicts of interest attestations.”!”

b. Areas of Compliance with Additional Monitoring

The SDO found ACICS compliant with the remaining 19 out of 21 criteria at issuc in the
remanded decision; however, the SDO recommended additional monitoring with regard to the
four criteria listed below.

o §602.15(a)(1) — Administrative and Financial Resources

o §602.16(a)(1)(i) — Accreditation and Preaccreditation Standards — Student Achievement

o §602.16(a)(1)(vii) — Recruiting and admissions practices, academic calendars, catalogs,
publications, grading and advertising

s §602.19(b) — Monitoring

I find the SDO’s analysis to be comprehensive and thoroughly cited to the evidence. The
SDO has incorporated the Part IT submission into the documentation available at the time of the
2016 Secretary’s Decision, along with new submissions made by ACICS during the pendency of
this case. The SDO has accomplished the analysis required by the Court in exemplary fashion.

The evidence before me bears out the SDO’s conclusions. ACICS is substantially in
compliance with the remaining 19 criteria. The 2016 Secretary’s Decision ignored or
mischaracterized significant evidence to conclude otherwise. I will also heed the SDO’s
recommendations regarding specific monitoring goals for ACICS going forward, as described
below.
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i. § 602.15(a)(1) — Administrative and Financial Resources

This standard requires an agency to have “the administrative and fiscal capability to carry
out its accreditation activities in light of its requested scope of recognition.” Although the 2016
Secretary’s Decision held that ACICS did not comply with this requirement, the Final Staff
Report actually found ACICS’s administrative processes to be “functioning efficiently” and with
“no c:ornplain’cs.”2 With regard to fiscal capability, ACICS has demonstrated its solvency by
continuing to operate (even spending $2 million on IT system upgrades) in the wake of the
Department’s decision not to renew its recognition.®! In light of this documentary evidence,
disagree with the finding of noncompliance on this criterion in the 2016 Secretary’s Decision.

I adopt the SDO’s recommendation to find ACICS compliant with this criterion. To
ensure ACICS continues to demonstrate administrative and fiscal capability, however, I order
ACICS to provide to staff its audited financial records on a yearly basis over the next three years.
I also order ACICS to provide a report demonstrating the adequacy of its staffing in the context
of its institutional and program membership.

il. § 602.16(a)(1)(i) — Accreditation and Pre-Accreditation Standards — Student
Achievement

This standard generally requires an agency to establish and enforce standards to ensure
institutions and programs promote student achievement. In recommending a finding of violation
of this criterion, the Final Staff Report focused primarily on alleged widespread placement rate
falsification by certain ACICS institutions.” The finding especially noted ACICS’s failure to
establish procedures to evaluate and act on falsified verification data.

In finding ACICS now compliant with this criterion, the SDO points to evidence in the

Part II submission that ACICS has developed a Placement Verification Program (PVP).2
Created in conjunction with stakeholders and auditors, the PVP allows ACICS to monitor
institutional placement data in between accreditation reviews. ACICS also enlisted a “dedicated
student achievement data evaluator” to review all “job placement data reported by an institution
as part of every site visit” and ACICS “implemented a data integrity test to assess CAR [Campus
Accountability Report] results that are uploaded annually to the ACICS platform.”** ACICS had
begun testing the PVP system in 2016 and fully implemented it by 2017. The SDO also notes
that ACICS now has “articulated clear student achievement standards, including benchmarks.”*

Based on these findings, I adopt the SDO’s recommendation to find ACICS compliant
with this criterion; however, I order ACICS to submit an annual report to the Department
detailing the function and effectiveness of the PVP system, “to notify the Department of any
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changes made to the system or the protocol, to identify continuing strengths or weaknesses of the
systern, to provide a plan for addressing those weaknesses, and to report on the percentage of
placements each year which are found to be invalid during third party review and are not
resolved by the institution through the submission of additional information. In addition, that
report should include a description of programs where it appears to be particularly difficult to
obtain email verification of employment from either the graduate or the emnployer, and a plan for
trying to reach those individuals through alternative means. This report should also include a
table indicating which institutions were cited for high error rates or lack of data integrity, the
action the agency took in those instances, and the results of that action,”

fii. § 602.16(a)(1)(vii) — Recruiting and admissions practices, academic calendars,
catalogs, publications, grading and advertising

This standard requires an agency to create and enforce rules regarding institutions’
recruiting and admissions practices, academic calendars, catalogs, publications, grading, and
advertising. The Final Staff Report found that ACICS had certain policies aimed at addressing
this standard and had used them with regard to deficient institutions.?” Nevertheless, in
recommending a finding of violation, the Final Staff Report pointed to deficient institutions
making settlement agreements with state attorneys general as evidence that ACICS’s policies
were insufficient.??

The SDO points to significant evidence in the Part Il submission of additional policies
enacted by ACICS, including prior to the 2016 Secretary’s Decision, and how ACICS employed
those policies with regard to specific institutions.”” The Part II submission also includes
numerous instances of ACICS enforcing appropriate standards, including through reporting
requirements, site visits, and requiring that institutions make certain data publicly available.*
The SDO also generally notes that the implementation of the PVP addresses how institutions use
placement data in advertising.*’

I find an abundance of evidence that ACICS is compliant with this standard. I also adopt
the SDO’s recommendation that “ACICS submit an annual report to the Department that
includes a table outlining problems or concerns identified by the ARIG [At Risk Working
Group), actions taken to address those concerns, and any Council decisions regarding the
institutions identified by the ARIG as being at-risk institutions or institutions violating ACICS
requirements regarding advertising, recruiting, publication of student achievement data, or any
other ACICS requirement, especially as they relate to administrative or fiscal capacity of an
institution.”*?

iv. § 602.19(b) — Monitoring
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This standard requires the agency to demonstrate that its monitoring and evaluation
procedures identify compliance problems in accredited institutions and programs, including
collection of reports and other data. As it did with other criteria, the Final Staff Report found
that ACICS had procedures aimed at meeting this standard, but recommended a finding of
violation based on institutions’ job placement falsification and disputes with state attorneys
general.¥® Although ACICS developed additional procedures to address these issues, the Final
Staff Report found it impossible for ACICS to implement and demonstrate the effectiveness of
these procedures even if given a 12-month period to attempt to come into compliance.

The SDO concludes that the Final Staff Report would have benefited from review of the
evidence in the Part T submission, wherein ACICS describes its monitoring and evaluation of
the deficient institutions cited in the Final Staff Report.>* Based on that evidence, the SDO finds
that ACICS was already in compliance with the requirement in 2016 and should be found
compliant now,

I am persuaded by the abundance of evidence provided in the Part II submission and
2018 Supplement and find ACICS compliant with this criteria; however, I also adopt the SDO’s
recommendation that ACICS “submit to the Department an annual report of the actions and
activities of its ARIG including any follow-up actions taken by the Council as result of the
ARIG’s work.”

¢. Areas of Compliance without Stipulations

Finally, the SDO recommended findings of compliance, without additional stipulations,
for the remaining 15 criteria listed below.

e §602.13 — Acceptance of the Agency by Others®’

e §602.15(a)(3) — Academic/Administrator Representatives

e § 602.15(a)(5) — Public Representatives

§ 602.16(a)(1)(v) — Accreditation and Preaccreditation Standards: Fiscal/Administrative
Capacity

§ 602.16(a)(1)(ix) — Record of student complaints received by, or available to, the agency
§ 602.16(a)(1)(x) — Records of compliance regarding Title [V

§ 602.17(a) — Application of standards in reaching an accrediting decision

§ 602.17(c) — On-site Reviews

§ 602.18(d) — Reasonable Assurance of Accurate Information
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e § 602.20(a) — Enforcement of Standards (Timeframes)

o §602.20(b) — Enforcement of Standards (Adverse Action)
e §602.21(a)-(b) — Review of Standards

o §602.22(a)(3) — Substantive Change

e §602.24(c)(1) — Teach-out Plan Triggers

s §602.27(a)(6)-(7), (b) — Fraud and Abuse

In the opinion of the SDO, ACICS is currently, and in many cases was in 2016, substantially
compliant with all of these criteria. Among other things, the SDO believes the 2016 Secretary’s
Decision and the recommendations below suffered from insufficient evidence,® circular
reasoning,*® and a desire to achieve a preordained result.* For all of these criteria, review of the
Part II submission either reinforces the existing state of compliance*!' or finally demonstrates
compliance for the purposes of this decision.*

The SDO has laid out a persuasive analysis with significant reference to the evidence
available, including the Part I submission and 2018 Supplement. I find the SDO’s
recommendation well-founded and persuasive with regard to the remaining criteria. Therefore, I
adopt the SDO’s recommendation, along with the SDO’s analysis of the cited evidence, with
regard to these criteria and find ACICS in compliance with them.

ORDER

Based on the foregoing analysis, I find ACICS noncompliant with § 602.15(a)}(2) and
§ 602.15(a)(6). I find ACICS compliant with the remaining 19 criteria subject to additional
reporting requirements detailed in my analysis. Accordingly, I grant ACICS continued
recognition with the condition that it submit compliance reports within 12 months demonstrating
full compliance with §§ 602.15(a)(2) and (a)(6).

So ordered this 21% day of November 2018.

Betél\y DeVos

Washington, D.C.
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