DEPARTMENT OF HEALTH AND HUMA:! SE8VICES

pAy 17,1993

b

Dr. Wlliam S. Barker
Procidone

Covenant Theological Seminary
12330 Conway Road

St. Louis, Missouri 63141

Dear President Barker:

This s in response to your letter of February 23, 1983 to Mr. Harry M.
Singleton, Assistant Secretary for Civil Rights, in which you requested
the hepartinent of Fducation to exempt Covenant Theological Seminary (CTS)
from certain provisions of Title IX of the Education Amendments of 1972.
The Title IX regulation prohibits discrimination on the basis of sex in
education programs or activities receiving Federal financial assistance.

Your letter advises that Covenant Theological Seminary is a religious
institution and is the official seminary of the Presbyterian Church in
America. Because of its religious beliefs, the Presbyterian Church in
America does not recognize the ordination of women and therefore women
- are excluded from courses of study that are designed for the profession
of the ordained ministry and are also excluded from faculty positions
that rcquire professional training and experience in the ordained ministry.
As you know, Section 106.12 of the Title IX regulation specifically
exempts an institution from complying with any provision of the regulation
which is in conflict with the religious tenets of the church controlling
the institution. ?

~ Based on the information which you have provided, it 1s our understanding
that CTS follows the regulation which implements Title IX, except to the
extent that particular requirements of the regulation conflict with the
tenets of the Preshyterian Church 1n America. Specifically, the
Constitution of the Presbyterian Church in America states in part:

The ordinary and perpetual classes of office
in the Church are Elders and Deacons. Within
the class of Elder are the two orders of
Teaching Elders (ministers) and Ruling

Elders . . . . In accord with Scripture,
these offices are open to men only.

CTS has requested exemption from Sections 106.9; 106.21; 106,23(a);
106.31; 106.36; 106.37(a)&(b); 106.38(a); 106.51; 106.53; 106,55; 106.59;
and 106,60 of the Title IX regulation,
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In those instances where evenhanded treatment of employees and students
on tho basis of sex 1s in conflict with the religious tenets of your
controlling organization, as described below, CT3S is granted a limited
cxeantion from the following specific regulatory provisions of Title IX
of the Fducation Amendments of 1972: §§ 106.9; 106,213 106,23; 106.31;
1,350 106,37 (a)a(h); 106.55; 106.60. Ve do not beliceve a conflict
with 7 “196.38(a): 106,515 106,53; and 106.59 has heen demonstrated and
ther fore, no cxenption 1s needed with respect to these sections of the
requletions.  tach of these sections is discussed below.

Section 106,@ pissemination of Policy: The intent of this requirement
is Lo provide notice that the recioient institution "does not discriminate
on tho basis of sex in the education programs or activities which it
operates, and that 1t 1s required by Title IX . . . not to discriminate

in such a manner."  (emphasis added) Absent a religfous exemption the
reaniation requires evenhanded treatment of bath sexes in the operation

of 1ts programs and activities, On the basis of CTS's claim to a religious
exaeuption which has been accepted, in part, by this Dffice, to the extent
that the requirements of the regulation conflict with the tenets of the
Presbyterian Church in America as noted above, the regulation does not
require CTS to disseminate a policy that 1s 1n conflict with the religious
ten=ts of the church controlling the institution, - .

Houever, 1t 1s our understanding that CTS operates other education pro-
grams and provides employment in positions in which women may participate
witiiout conflicting with church tenets. The requirements of Title IX
continue to apply to these programs and positions and we understand

that CTS follows the regulation in those situatians. Therefore, CT5
should modify the notice required under this section of the regulation

to note the areas of specific exemptions as stated above. 2

Section 106,21 Admission: The intent of this section of the requlation

s to prohibit the exclusion of students, on the basis of sex, from
education prograns for which they are qualified. However, section 106.12
specifically states that the regulation does not apply to the extent

that its application “would not be consistent with the religious tenets
of such organization,” Therefore, you are granted a limited exemption to
this provision. Restricting to men admission to CTS courses of study
designed to prepare students for ordination to the ministry will not be
consicered discriminatory under Title IX. T !

Section 106.23(a) Recruitment: The discussion of 106,21 above and the
Timited excuption granted apply also to this part relative to recruitment.
The axclusion of women from your recruitment efforts in connection with
those courses of study designed specifically for the preparation of
students for the ordained ministry will not be considered discriminataory
under Title IX, . !
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Sapﬁjnqd1ﬂﬁjﬁ}“ﬁﬂucationa1 Pragrams and Activities: The discussion of
A1 and 106.23(aY above and the Timited exemption granted apply also
a tis part relative to those COUTSes of study designed to prepare

. ts for ordination to the ministry and derivative activities
peciiically related to ordination to the ministry.

Section 105,26 Connseling and Usa of Appraisal and Counseling Materials:
The: inteat of this provision is to require recipients to provide even-
pandod treataont to male and female students in its administration of
counseling and suidance services, including the use of tests and other
pot ricls used 1n its appraisal and counsrling of students and applicants
for obiission.  Absent a religious aueaption providing different counsel~
ir, tor male and Temale ctudants is discriminatory under the Title IX
reanYation,  You are granted a Timited exeaption to this provision. The
gonlication of different counseling criteria to female students will not
he considered discriminatory to the extent that such counseling and
quidaice 15 related to those courses of study desfgned to prepare students
for the ministry. ' : )

o
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sections 106,37(a)&(h) Financial Assistance: 'The regulation requires
that recipients, in awarding Financial assistance to its students, not
discriminate on the basis of sex in the provisfon of amounts or types of
assistance, 1imit eligibility, apply different criteria or discriminate
in any other manner. Based on the 1limited exemption granted under
section 106.21 (admission), you are also granted a limited exemption 10
this provision. Recause only men are permitted to participate in certain
coursas of study, the awarding of financial aid to men only in connection
with such prograns will not be considered discriminatory to the extent .
that such financial ald is related to courses of study designed to -prepare |
students for the mipistry. . . . e e T .
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Section 106.32(a) Fmployment Assistance to Students: The intent of the
enployment provision 1s to prohibit recipients from discriminating against
students, on the basis of sex, in covered emplpyment opportunities on
campus and in its efforts to assist students in finding outside employ-
ment. Recause the religious tenets of your controlling organization
forhid wowan to hecome ministers, female students do not and cannot
obtain appropriate credentials for certain emp]oyment'npportun1t1es. To
this axtent, there is no conflict with Title IX 4n your continuing to
provide employment assistance to male students with respect to those
vositions for which only men hold relevant qualifications; therefore no
excaption 1s necessary.. ' _ R
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Scetions 106,51 Employment and 106,53 Recruitment: The discussion and
reasoning of section 106.38 ahove apply to these parts. The intent ov
thase provisions of the regulation is to prohibit recipients of Federal
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fincacial assistance from discriminating on the basis of sex in all
asueris of their employment activities that are part of federally
ascicted education programs or activities, including recruitment and

solervion activities, The regulation does not require an institution to
provice amployient to or recruit caployees regardless of appropriate
Gualifications for the position in question. Therefore, CTS recruitment
ait s.-lection practices are not in conflict with Title IX with respect
to Sections 106451 and 106,53 to the extent that a position requires
qualiiications that only men possess, i.e., ordination to the ministry,
and nu exeaption is necessary.,

sectln 105,85 dob Classification anid Structure: This provision 1s
inteneod Lo prohibit recipients of toderal financial assistance from
est . bishiing or maintaining job classiiications, or structuring jobs on
the nouis of sex, unless sex 1s a bona fide occupational qualification
for tihe position in question. You have advised us that because the

privary purpose of CTS is the training of men for the ordained ministry
the faculty is couposed primarily of men who themselves have received
such training, Absent a religious exemption such classifications are
prohibited by the regulation. You are granted a limited exemption

to this provision. To the extent that employment is contingent on
ordination to the ministry, such classification of employment pousitions
will not be considered discriminatory under Title IX.

Section 106,59 Advertising: The discussion of sections 106.38(a), 106.51,
and 106,55 apply to this part. This provision requires recipients to
eliminate from its advertisements of employment opportunities any indica-
tion of sexual preference, unless sex 1s a bona fide occupational .
qualification for the particular job 1n question. Since the occupational
qualification concerned is ordination to the ministry in the Preshyterian
Church of America, and only men possess this qualification, there does
not appear to be a need to state that the position 1s restricted by sex
in job advertisements. Therefore, we do not believe there is a conflict
with the requirements of Title IX under this part, and no exemption is
necessary, : -

Section 106,60 Pre-employment Inquiries: This section of the regulation
s fntended to prohibit pre-employment inquiries as to the marital status
of applicants for employment in a covered program or activity, Itris
further intended to prohibit recipients from making pre-employment
inquiries as to the sex of an applicant for employment, unless inquiries
are made of both men and women, and the results are not used in a
discriminatory manner, Absent a religious exemption, inquiries used to
solicit information for the purpose of excluding members of a particular
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jn positions of employuent, are prohibited, You are granted
ption to this provision. Such pre-emp]oyment inquiries
sidered discriminatory under Title IX to the extent they

are made for positions requiring ordination to the ministry for which
ikl are unqualified based on the religious tenets of the presbyterian

Church in Asericas

a 1{nited exem
will not be con

Should you have auestions, or wish to discuss any aspect of this letter

furiher, please do not hesitate to contact me.

sincerel
_.hntr:f;io 3’.’ califa

antonio J. Califa

Director for Litigation, E
and Policy Service

0ffice for Civil Rights

nforcement

cc:  Wr, Jesse L. High. Regional Director, Region'vll
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