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The model letter you are to send to school districts with approved Title VI 

Lau plans indicates that you have attached OCR's current operating procedures 

for conducting investigations of districts enrolling language minority students. 

You are to use the attached document entitled, OCR's Title VI language Minority 

Compliance Procedures, to send to these districts. 
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OCR's Title VI language Minority Compliance Procedures 

ISSUE: This discussion provides a description of the procedures followed 
by the Office for Civil Rights (OCR) in maKing determinations of compliance 
with Title VI of the Civil Rights Act of 1964, as regards the treat~ent of 
national origin minority students with limited English proficiency 
(language minority students) enrolled in educational programs that receive 
Federal financial assistance from the Department of Education. 

BIi:KGROUNO: As part of the Civil Rights Act of 1964, Congress enacted 
Title VI. prohibiting discrimination on the grounds of race. color or 
national origin in programs or activities that receive Federal financial 
assistance. In May, 1970. the fonmer Department of Health. Education 
and Welfare (OHEW). published a memorandum to school districts on the 
Identification of Discrimination and Denial of Services on the Basis of 
~ational Origin (the May 25th Memorandum. 35 Fed. ~. 11595 - Tab A). 
The purpose of the May 25th Memorandum was to-cTar1TY OCR's Title VI 
policy on issues concerning the responsibility of school districts to 
provide equal educational opportunity to language minority students. 
The May 25th Memorandum stated in part: 

'.
Where inability to speak and understand the English language 
excludes national origin minority-group children from effective 
partiCipation in the educational pro9ram offered by a school 
district. the district must taKe affirmative steps to rectify 
the language deficiency in order to open jts'instructional 
program to these students. 

In 1974. the Supreme Court upheld this requirement to tak~ affirmative 
steps in the Lau v. Nichols decision, 414 U.S. 653 (1974). The Kay 25th 
Hemorandum. as-iffirmed by lau. continues to ~rovide the legal standard 
for the Education DepartmentT.5 (the Department) Title VI policy concern­
ing discrimination on the basis of national origin. The lau decision 
did not require SChool districts to use any particular program or teaching 
method. The opinion of the Court states: 

No specific remedy is urged upon us. Teaching English to 
tne students of Chinese ancestry ~o do not speak the 
language is one choice. Giving instruction to this group,.. 
in Chinese is another. There may be others. id. at 56s.. 

In 1975. the former OHEW promulgated a document designed to describe ap­
propriate educational steps that would satisfy the Supreme Court's Lau 
mandate (Task Force Findin s S ecif in Remedies Available For Elim1iiit-
lng Past catlO"! Practlces Ru e Un a u Under lau v. N1C 0 s, 
These uLau. Remedies· evolved into de facto compliance standards, ~ich 
allowed undue Federa1 i nfl uence over eaucati onal ~(Jdgments thateoul d 
and should be made by local and' state educational authorities. 
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In August 1980. the newly-foimed Department of Education published a 
Notice of Proposed Rulemaking (NPRM) that sought to replace the unOf. 
ficial "Lau Remedies" with a document that would have set forth require­
ments for al' sc~ools enrolling language minority students. The 1980 
NPRM proposed bilingual education as the required method of instruction 
in sChools with sufficient numbers of language minority students of one 
language group. 

Subsequently. the Department determined that the proposed regulations were 
intrusive and burdensome. They were withdrawn on February 2, 1981. and 
OCR put into effect non-prescriptive interim procedures pertaining to the 
effective participation of language minority students in the educational 
program offered by a school districta Under these procedures. OCR reviews. 
the compliance of school districts on a case-by.case basis. Any educational 
approach that ensures the effective participation of language minority 
students in the district's educational program is accepted as a means of 
complying with the Title VI requirements. 

Since this compliance approach has been successful. OCR has determined that 
these procedures provide sufficient guidance for OCR staff and 'school dis­
tricts. Accordingly, OCR will continue to follow procedures ld1ich allow 
for a case-by-case determination of a district's compliance status. Set 
forth bela ..... is an updated statement of OCR's cc r-rent procedures. and a 
discussion of the analysis applied by OCR irr assessing a district's efforts 
to meet the requirements of Title VI and the Hay 25th Memorandum. 

OCR'S CURRENT PROCEDURES: OCR conducts investigations of the educational 
services provided for language minority students either as a result of a 
complaint allegation or through a compliance review. ~lthough the May 
25th Memorandum and the lau v. Nichols decision require school districts 
to "take affirmathe stepsW to open their instructional programs to 
language minority students. Dr.R does not require the submission of a 
written compliance agreement (plan) unless a violation of Title VI has 
been established. .. 

The affirmative steps required by the May 25th Memorandum hav~ been 
interpreted to apply to national origin-minority students who are 
learning English as a second language. or whose ability to learn 
EngliSh has been substantially dimin1shed through lack of exposure 
to the language. The Hay 25th Memorandum does not generally cover 
national origin-minority students whose only language is English, 
and who may be in difficulty academically. or who have language skills 
that are less than adequate. 
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In providing educational services to language minority students, school 
districts may use any method or program that has proven successful, or 
may implement any sound educational program that promises to be successful. 
Districts are expected to carry out their programs. evaluate the results 
to make sure the programs are working as anticipated. and modify programs 
that do not meet these expectations. 

OCR considers two general areas in determining whether a school district 
that enrolls language minority students is in compliance with Title VI. 
These are: 

- whether there is a need for the district to provide an alternative 
program designed to meet the educational needs of all language 
minority students; and 

whether the district's alternative program is likely to be ef fect i ve > 

in meeting the educational needs of its language minority students. 

The question of need for an alternative program is resolved by determining 
whether language minority students are able to participate effectively in 
the regular instructional program. When they are not. the school district. 
must provide an alternative program. In cases .tIere the number of these 
students is small. the alternative program may be infonnal (i.e~. no formal 
program description is required.) 

f The second major area of consideration is Whether the district's al-
~. ternative program is likely to be effective in meeting the educational 

needs of its language minority stUdents. There is considerable debate 
among educators about the most effective way to meet the educational 
needs of language minority students in parti~ular circumstances. A 
variety of factors influences the success of any approach or pedagogy. 
These factors tnc lude not only individual student characteristics. 
such as age and previous education. but also school characteristics. 
such as the number and the concentration of different language groups. 
OCR staff is· not in the position to make programmatic determinations 
and does not presume to make those decisions. 

,• 
OCR's deliberations are appropriately directed to determining .tIether 
the district has addressed these problems, and has developed ~d imple­
mented an educational program designed to ensure the effective partici­
pation of language minority students. The following sets forth an 
analytical framework used by OCR in deteMYIining whether a school 
district's program is in compliance with Title VI in this area. 
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I. Whether there is a Need for an ~lternative Program? 

The determination of whether all language minority students in need 
have been served may be made in a number of ways. For example. a dis_ 
trict may establish cut-off criteria for the placement of language 
minority students in either the regular or alternative programs based 
on the English language proficiency levels required for effective par_ 
ticipation in their regular instructional programs. Alternately, past 
academic records of language minority students may be used to predict. 
for example. Which new students are likely to require the assistance 
provided by the alternative program. 

Many school districts screen students using information such as a language 
assessment test. information from parents. or structured interviews. to 
determine which language minority students may need further assessment 
and possible placement into an alternative program. The appropriateness 
of assessment methods and procedures depends upon several variables. such 
as the number of language minority students in each language group, the 
ages of these students, the size of the school district. and the avail­
ability of reliable assessment instruments in the different la~guages. 

The district may show that the academic performance of language-minor_ 
ity students in the regular instructional program indicate~ that 
these students do not require the assistance provided by the alter­

{ native program. The district may also show that 'anguage minority 
students who need assistance can readily transfer from the regular 
to the alternative program for the portion of the school day during 
which assistance is needed. 

OCR will find a violation of Title VI if language minority students 
in need of an alternative program are not being provided such a pro­
gram. However. the mere absence of fonnal identification/assessment 
procedures and of a fonnal program does not. per se. constitute a 
violation of Title VI. Regional staff are cautioned to review care­
fully the school district's reasons for not having such procedures, 
and the effectiveness of any informal methods that may- be used. For 
example. a school district that has received a recent influx of lan­
guage minority students may not be reasonably expected to have In place 
the type of procedures and programs that other districts with ~re pre­
dictable language minority student populations should have. Similarly. 
a school district with only a small number of language minority students 
may not need the fonnal procedures and programs necessary in districts 
with much larger numbers of such students. In the past, OCR has worked 
with such districts. in conjunction with State education agencies. to 
provide technical £ssistance in an effort to prevent future Title VI 
proble~. 
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II. Whether the Alternative Program is likely to be Effective? 

A. Is the alternative program based on a sound des; gn? 

School districts must demonstrate that the alternative program 
designed to ensure the effective participation of language minority 
students in the educational program is based on a sound educational 
approach. 

or,R avoids making educational jUdgments or second-guessing deci. 
s i ons made by local education officials. Instead, OCR looks at 
all the available evidence describing the steps taken to ensure 
that sound and appropriate programs are in place. Examples of 
factors that would be considered are: 

- Whether the Piogram has been determined to be !. sound educa­
tional program by at least some experts in the field. ~n ex­
pert in the field can be defined as someone whose experience 
and training expressly qualifies him or her to render such 
judgments and whose objectivity is not at issue~ 

- Whether there is an explanation of how the program meets, the 
needs of language minority students. Such an explanation ,would 
normally include a description of the program components and 
activities. along with a rationale that explains hOW,. the program 
activities can be reasonably expected to m~t the educational 
needs of language minority student s, . 

- Whether the district is operating under an approved state plan 
or other accepted plans~ Plans that have previously been ac­
cepted by OCR as being in compliance with Title VI continue to 
be acceptable. These plans may be modified by school districts 
at any time. When comprehensive programs are mandated by state 
law. OCR will approve such plans. upon request. where it can be 
demonstrated that the plans provide a sound educational program 
that will meet the educational needs of language minority students 
When a plan applies only to certain grade levels. the acceptance 
memo is limited to those grades covered under the state plan. 

B. Is the alternative r ram being carried out in such a wa ~as to 
ensure the e ectl.ve part.lclpatlon 0 the anguage minorlty students 
asusoon as reasonabTy pass; bTe1 

Districts are expected to carry out their programs effectively. 
with appropriate staff (teachers and aides). and with adequate 
resources (instructional materials and equipment). 

- Appropriateness of staff ~ ~e appropriateness of staff is in­
dicat@d by whether their trt~ping. qcalifications. and experi­
ence are consonant with the requirements of the program. For 
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example, their appropriateness would be questioned if a district 
has established an English-as-a-Second-Language (ESl) program, 
but the staff had no ESL training and there was no provision 
for ESl teacher training. 

- Adequacy of resources ~ The adequacy of resources is determined 
by the timely availability of required equipment and instruc­
tional materials. Limited financial resources do not justify 
failure to remedy a Title VI violation. However. OCR considers 
the extent to which a particular remedy would require a district 
to divert resources from other necessary educational resources 
and services. 

Similarly, districts faced with a shortage of trained teachers, 
or with a multiplicity of languages. may not be able to meet 
certain staffing requirements. such as those needed for an in-­
tensive ESl program or a bilingual program. OCR does not re· 
quire a program that places unrealistic expect4tions on a 
district. 

c. Is the alternative program being evaluated by the district 
and are modifications bein made in the ro ram when the 
lstrlct 5 eva uatlon ,n lcates t ey are nee e ? 

A district will be in compliance with Title VI when it 
has adopted an alternative educational program that, when 
viewed in its entirety, effectively teaches language-'minority 
students English, and moves t~em into the regular educational 
program within a reasonable period of time. A more difficult-- compliance determination arises when a district implements an 
educational approach which, by all available objective measures. 
does not provide language minority students with the opportunity 
for effective participation. 

For the reasons discussed earlier in this document, OCR ap­
proaches this compliance issue with great caution. Since OCR 
does not presume to know which educational strategy is most 
appropriate in I given situation. the failure of Iny parti­
cular strategy or program employed by a school district is 
more properly addreSSed by school officials. OCR looks to 
local school officials to MOnitor the effectiveness of their 
programs. to determine what ~difications may be needed ~en 
the programs are not successful after a reasonable trial pe_ 
riod. and to implement such modifications. A school district's 
continued or consistent failure to improve an ineffective al­
ternative program for language minority students may lead to a 
finding of noncompliance with Title VI. 
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There are no specific regulatory requirements regarding the 
data a district must keep on its alternati~e programs for 
language minority students. OCR's current approach to de­
termining compliance with Title VI on this issue does not 
require that new. additional, or specifically designed 
records be kept. It is expected that a sound educational 
program will include the maintenance of reasonably accurate 
and complete data regarding its implementation and the 
progress of students who move through it. 

CO~LUSION: In viewing a school district's conp l i ance with Title VI 
regarding effective participation of language minority students in 
the educational program. OCR does not require schools to follow any 
particular educational approach. The test for legal adequacy is 
whether the strategy adopted works -- or promises to work -- on the 
basis of past practice or in the judgment of experts .i n the field. 
([R examines all the available evidence within the analytical frame­
work described. and determines whether the preponderance of evidence 
supports the conclusion that the district is implementing a sound 
educational program that ensures the effective participation of its 
language minority students. ' 

Attachment 




