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  June 5, 2017 

 

Steven Lockard, Superintendent 

Fairfax County Public Schools 
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8115 Gatehouse Road 

Falls Church, Virginia 22042 

 

  RE: OCR Case Nos. 11-16-1149 & 11-16-1150 

Resolution Letter 

 

Dear Dr. Lockard: 

 

The Office for Civil Rights (OCR) of the U.S. Department of Education (the Department) has 

completed its investigation of the two complaints we received on XXXX against Fairfax County 

Public Schools (the Division).  The Complainant filed these complaints on behalf of XXXX – 

Student 1, who attended the Division’s XXXX (School 1) during the XXXX school year, and 

Student 2, who attended the Division’s XXXX (School 2) during the XXXX school year.   

 

In OCR Case No. 11-16-1149 (Case 1), the Complainant alleged that, on XXXX, the Division 

discriminated against Student 1 on the basis of disability (diabetes) when staff at School 1 failed 

or refused to change her insulin pump battery.  In OCR Case No. 11-16-1150 (Case 2), the 

Complainant alleged that, during the XXXX  school year, the Division discriminated against the 

Student 2 on the basis of disability (diabetes) when staff at School 2 failed or refused to 

implement her Section 504 Plan (504 Plan), Health Care Plan (HCP) and Diabetes Medical 

Management Plan (DMMP) when she was participating in School 2 activities and in 

extracurricular activities that received significant assistance from the Division.   

 

As discussed further below, in the course of investigating the complaints, OCR also identified 

the following Division-wide issues of concern:  (1)  the Division’s assertion that, as a general 

matter, it does not provide insulin pump services
1
 to students with diabetes who use insulin 

pumps; (2) the Division’s understanding that it is not required to provided diabetes-related 

services during extracurricular activities that are not sponsored or conducted by the Division; 

(3) the Division’s practice of requesting that parents  come to their children’s schools to provide 

Section 504 services to them rather than the Division providing those services. 

 

OCR enforces Section 504 of the Rehabilitation Act of 1973 (Section 504) and its implementing 

regulation at 34 C.F.R. Part 104, which prohibit discrimination on the basis of disability in 

programs and activities that receive Federal financial assistance from the Department.  OCR also 

enforces Title II of the Americans with Disabilities Act of 1990 (Title II) and its implementing 

                                                 
1
 All references to “services” also include “aids”. 
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regulation at 28 C.F.R. Part 35, which prohibit discrimination against qualified individuals with 

disabilities by public entities, including public education systems and institutions, regardless of 

whether they receive Federal financial assistance from the Department.  Because the Division 

receives Federal financial assistance from the Department and is a public entity, OCR has 

jurisdiction over it pursuant to the above laws. 

 

During our investigation, we reviewed documents provided by the Complainant and the Division 

and the websites for the Division, four major insulin pump manufacturers, the American 

Diabetes Association and numerous other organizations with diabetes expertise, and interviewed 

the Complainant, Division staff, representatives of four major insulin pump manufacturers and a 

representative of the American Diabetes Association. 

 

Before OCR completed its investigation, the Division expressed a willingness to resolve the 

allegations and Division-wide issues relating to these cases by taking the steps set out in the 

enclosed Resolution Agreement.  The following is a discussion of the relevant legal standards 

and information obtained by OCR during the investigation that informed the development of the 

Resolution Agreement. 

 

Legal Standards 

 

The legal standard applicable to the allegations is that the Section 504 regulation, at 34 C.F.R. 

§ 104.33, requires school systems to provide a free and appropriate public education (FAPE) to 

students with disabilities.  An appropriate education is regular or special education and related 

services that are designed to meet the individual educational needs of students with disabilities as 

adequately as the school system meets the needs of students without disabilities and that are 

developed in compliance with Section 504’s procedural requirements.  OCR interprets the 

Title II regulation, at 28 C.F.R. §§ 35.103(a) and 35.130(b)(1)(ii) and (iii), to require school 

systems to provide a FAPE to the same extent as required under the Section 504 regulation. 

 

The specific issues presented by the allegations in these cases are whether or not the Division 

denied the Students a FAPE by failing or refusing to change Student 1’s insulin pump battery 

and by failing to implement particular provisions of Student 2’s 504 Plan, HCP and DMMP.  In 

order to constitute a denial of a FAPE, the Division must have failed to implement substantial or 

significant provisions of these documents, resulting in the Students being denied a meaningful 

educational benefit.   

 

The specific issues presented by the evidence of Division-wide compliance concerns are whether 

or not the Division denied Division students with diabetes a FAPE by failing or refusing to 

provide insulin pump-related services, failing to provide diabetes-related services during 

extracurricular activities, or requiring their parents to provide them with diabetes-related services 

during the school day rather than itself providing them. 

 

Additionally, the regulatory analysis of 34 C.F.R. § 104.35(b) provides that the quality of the 

educational services a school system provides to students with disabilities must be equal that of 

the educational services provided to students without disabilities, and that a teacher of a student 

with a disability must therefore be properly trained in the instruction of students with such a 

disability. 
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Finally, the Section 504 regulation, at 34 C.F.R. § 104.4(a), provides that no qualified person 

with a disability may be excluded from participation in, denied the benefits of, or otherwise 

subjected to discrimination in a recipient’s programs or activities on the basis of disability.  The 

Title II regulation contains a similar prohibition at 28 C.F.R. § 35.130(a).  OCR interprets these 

provisions to require that school systems ensure that the environment for students with 

disabilities is as safe as the environment for students without disabilities.  As the vast majority of 

students without disabilities do not face a significant possibility of experiencing serious or life-

threatening incidents or reactions to their environment while they attend school or participate in 

an activity, Section 504 and Title II require that school systems provide students with diabetes 

(and students with medical disabilities such as severe asthma and severe allergy-related 

conditions) with a medically safe environment in which they also do not face a significant 

possibility of serious or life-threatening incidents or reactions to their environment.  

 

Discussion 

 

Regarding the allegation in Case 1, the Division admitted, in its narrative statement, emails, and 

during telephone interviews, that Division staff asked the Complainant to change Student 1’s 

insulin pump battery because her HCP and DMMP provided for parental assistance with the 

pump.  In the course of OCR’s investigation of the complaints, the Division further asserted that 

it was not required to provide insulin pump services, and this position appeared to be categorical 

in nature, based on the advice of a staff person at the Children’s National Medical Center 

asserting that Division staff are not competent to provide such services because of the number of 

different pumps, each of which operates in a different way from the others, the infrequent 

occasions on which staff would be called upon to provide such services, and the resulting 

inability of staff to provide reliable pump-related services.  This justification for not providing 

insulin pump services would apply equally to any case involving a Division student who uses an 

insulin pump, regardless of the student’s individual disability-related needs and raised a concern 

that the Division may be denying appropriate services to students with diabetes at other schools.   

 

Concerning the allegation in Case 2, the Division admitted, in its narrative statement and emails,  

that it did not provide Student 2 with services in her XXXX classes and during XXXX, the latter 

of which took place on Division premises.  The Complainant and the Division disagree about 

whether the Division also failed to provide Student 2 with services during her XXXX.  The 

Division asserted that it was not required to provide services during XXXX even when they are 

on Division premises because it was required to provide services only at Division-sponsored 

events.  However, Section 504 requires the Division to provide students with disabilities with 

special education and related services during school hours and extracurricular activities that 

receive significant assistance from the Division, regardless of whether the Division sponsors the 

activities. 

 

The Division further asserted its understanding that it is not required to provide diabetes-related 

services during extracurricular activities that are not sponsored or conducted by the Division – 

e.g., at XXXX conducted on Division premises.  The Division’s assertion raised a concern that it 

may not be providing appropriate related aids and services during similar activities at other 

schools. 

 

The Division also took the position that including the phrase “notify parents” in documents like 

504 Plans and DMMPs authorizes the Division to request parents to come to their children’s 
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schools to provide Section 504 services to them rather than itself providing those services.  OCR 

therefore requested that the Division submit sample Plans, etc., for other School 2 students with 

diabetes and found that virtually all of those documents included parent notification provisions 

that may have been construed in the same manner.  The Division’s position and that 504 Plans, 

etc., at School 2 generally include parent notification provisions raised a concern that such 

provisions may be interpreted by the Division to permit it to ask parents of students at other 

schools as well to provide such services. 

 

Conclusion 
 

Pursuant to Section 302 of OCR’s Case Processing Manual, the Division signed the enclosed 

Resolution Agreement on May 22, 2017 which, when fully implemented, will resolve the 

allegations and compliance concerns related to these complaints.  The provisions of the 

Agreement are aligned with the allegations, the Division-wide compliance issues, and the 

information discussed above that was obtained during OCR’s investigation, and are consistent 

with applicable law and regulation.  OCR will monitor the Division’s implementation of the 

Agreement until the Division is in compliance with the statutes and regulations at issue in these 

cases.  Failure to fully implement the Agreement could result in OCR reopening these 

complaints and issues. 

    

This concludes OCR’s investigation of the complaint.  This letter should not be interpreted to 

address the Division’s compliance with any other regulatory provision or to address any issues 

other than those addressed in this letter.  This letter sets forth OCR’s determination in an 

individual OCR case.  This letter is not a formal statement of OCR policy and should not be 

relied upon, cited, or construed as such.  OCR’s formal policy statements are approved by a duly 

authorized OCR official and made available to the public.  The Complainant may have the right 

to file a private suit in federal court regardless of OCR’s findings. 

 

Please be advised that the Division must not harass, coerce, intimidate, discriminate, or 

otherwise retaliate against an individual because that individual asserts a right or privilege under 

a law enforced by OCR or files a complaint, testifies, assists, or participates in a proceeding 

under a law enforced by OCR.  If this happens, the individual may file a retaliation complaint 

with OCR. 

 

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  If OCR receives such a request, we will seek to 

protect personally identifiable information that could reasonably be expected to constitute an 

unwarranted invasion of personal privacy if released, to the extent provided by law. 
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If you have any questions, please contact Peter Gelissen, the OCR attorney assigned to this 

complaint, at (202) 453-5912 or peter.gelissen@ed.gov.  

 

 Sincerely, 

 

 /s/   

 

Dale Rhines 

Program Manager 

     District of Columbia Office 

     Office for Civil Rights 

 

mailto:peter.gelissen@ed.gov

