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(In reply, please refer to Docket # 09-18-2239.) 

 

Dear President Nelson: 

  

This letter is to inform you that the U.S. Department of Education (the Department), Office for 

Civil Rights (OCR), has completed its investigation of the above-referenced complaint against 

the California State University, Sacramento (University).  OCR investigated whether the 

University failed to provide the Student with adequate accommodations for disability that would 

allow her to access the curriculum. Further OCR investigated whether the University failed to 

respond adequately to an internal complaint alleging that the University had denied her 

appropriate accommodations so that she could access the curriculum.1 

 

OCR is responsible for enforcing Section 504 of the Rehabilitation Act of 1973 (Section 504), 29 

U.S.C. §794, and its implementing regulation, at 34 C.F.R. Part 104.  Section 504 prohibits 

discrimination on the basis of disability in programs and activities operated by recipients of 

federal financial assistance.  OCR is also responsible for enforcing Title II of the Americans with 

Disabilities Act of 1990 (Title II), 42 U.S.C. § 12131 et seq., and its implementing regulation, at 

28 C.F.R. Part 35.  Title II prohibits discrimination on the basis of disability by public entities.  

As a recipient of federal financial assistance and as a public education system, the University is 

subject to Section 504, Title II, and their implementing regulations. 

 

To investigate this complaint, OCR gathered evidence by reviewing documents provided by the 

University and the Complainant and interviewing the Student. Below are the legal standards, a 

summary of the facts and OCR’s resolution of this matter.  

 

LEGAL STANDARDS 

 

The Section 504 regulations, at 34 C.F.R. §104.43(a), provide that no qualified individual with a 

disability shall, on the basis of disability, be excluded from participation in, be denied the 

                                            
1 OCR informed the University of the identities of the Complainant and Student at the time the case was opened for 

investigation. OCR is withholding their names in this letter to protect their privacy. 
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benefits of, or be otherwise subjected to discrimination under any postsecondary education 

program of a recipient. The Title II regulations, at 28 C.F.R. §35.130(a), contain a similar 

prohibition applicable to public postsecondary educational institutions.    

  

The Section 504 regulations, at 34 C.F.R. §104.44(a), require recipient colleges and universities 

to make modifications to their academic requirements that are necessary to ensure that such 

requirements do not discriminate, or have the effect of discriminating, against qualified 

individuals with disabilities.  Modifications may include changes in the length of time permitted 

for the completion of degree requirements, substitution of specific required courses, and 

adaptation of the manner in which courses are conducted.  However, academic requirements that 

recipient colleges and universities can demonstrate are essential to the program of instruction 

being pursued or to any directly related licensing requirement will not be regarded as 

discriminatory. 

  

Under the Title II regulations, at 28 C.F.R. §35.130(b)(1)(ii) and (iii), public colleges and 

universities may not afford a qualified individual with a disability opportunities that are not equal 

to those afforded others, and may not provide aids, benefits or services that are not as effective in 

affording equal opportunity to obtain the same result, to gain the same benefit, or to reach the 

same level of achievement as that provided to others.  Under 28 C.F.R. §35.130(b)(7), public 

colleges and universities must make reasonable modifications in policies, practices or procedures 

when necessary to avoid discrimination on the basis of disability, unless doing so would 

fundamentally alter the nature of the service, program or activity.  Section 35.103(a) provides 

that the Title II regulations shall not be construed to permit a lesser standard than is established 

by the Section 504 regulations.  Therefore, OCR interprets the Title II regulations to require 

public colleges and universities to provide necessary academic adjustments to the same extent as 

is required under the Section 504 regulations. 

 

The Section 504 regulations, at 34 C.F.R. §104.7(b), require a recipient employing 15 or more 

persons to adopt grievance procedures that incorporate appropriate due process standards and 

provide for the prompt and equitable resolution of complaints alleging disability discrimination.  

The Title II regulations, at 28 C.F.R. §35.107(b), similarly require a public entity employing 50 

or more persons to adopt and publish prompt and equitable grievance procedures. 

 

FACTUAL FINDINGS 

 

Background 

 

The Student was a first year student at the University in the 2017-18 school year.  The 

Complainant is her mother. The Student first submitted an application for disabled student 

support services on February X, 2017, after receiving her acceptance to the University. In her 

application, she requested the following support services: counseling, test accommodations, 

notetaking, tutoring resources, and preferential seating in front and use of a calculator “if not a 

fundamental alteration to the course.” She also requested notetaking services and use of a digital 

tape recorder. Also as part of her application, she provided the University with a copy of her 

individualized education program (IEP) plan which included the following supplementary aid 

and support service: use of notecards when taking quizzes and tests. 
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The Complainant alleges that, although the University approved notetaking services as an 

accommodation for the Student, she did not receive these services in two of her classes.  She also 

alleges that the University denied the Student several necessary accommodations, including 

access to open notes and books during tests, a waiver of the University’s mathematics 

requirement, and the use of a calculator during the math placement test, without engaging in an 

interactive process with the Student concerning these services.  She informed OCR that she had 

raised some of these concerns through an online complaint, but had received no response from 

the University. 

 

University Policies 

 

The University requires that all students complete a General Education math requirement in 

order to graduate.  The University provided OCR with a list of courses that meet this requirement 

and explained that at least one, “Mathematical Practices Across Cultures” requires little or no 

calculation.  According to the University’s general education requirements in place at the time 

the Student began the 2017-18 school year, a student must pass an entry level math test (ELM) or 

attain an acceptable score on other tests taken during high school, before he/she was qualified to 

register for a class that met the general education math requirement. According to the University 

guidelines, a student who failed the ELM must take either one or two developmental 

mathematics course, depending on his/her ELM score 

 

The University has posted “Frequently Asked Questions” (FAQ) on the SSWD website.  One of 

these questions, for Current Students, is “How do I make a complaint or express a concern about 

provision of general services or accommodations?”  In answer to this question, the FAQs advise 

students to first contact the individual involved or complete the “SSWD reporting concerns” 

form online.  If a solution cannot be reached informally or through the individual’s supervisor or 

the department head, the student may file a complaint through the Academic Program Access for 

Students with Disabilities Conflict Resolution Process. 

 

According to the Conflict Resolution Process policy (policy number UMA00215), the SSWD 

office will attempt to resolve all conflicts or dispute informally. If there is a claim of a 

fundamental alteration, SSWD will attempt an informal resolution. If this is not successful, the 

SSWD Director will initiate a “mid-level review (Interactive Process)” and convene a review 

panel within 5 working days. The panel will include dean or designee, a faculty member 

knowledgeable in the area of learning, the SSWD Director, and any other knowledgeable 

personnel as appropriate. The panel will consider the request and make a determination and 

notify the student/complainant accordingly. If this process is not acceptable to the 

student/complainant, he or she may file a formal complaint or grievance with the University 

Student Discrimination Complaint Procedure, or file directly with OCR. 

    

Facts 

 

The Student took the ELM placement test in March 2017, soon after she was admitted to the 

University, at a California State University close to her home.  The Complainant reported that 

the Student failed the ELM test because the University would not allow her access to a 
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calculator, which was an approved accommodation in her IEP at the time she took the test. At the 

time the Student took the test, the Complainant requested that she be allowed to use a calculator 

and was told that “tools” such as a calculator were not permitted.  The Student took the ELM test 

without access to a calculator, failed it, and was placed in two developmental math courses, Math 

XX and Math XX. 

 

The University’s Services to Students with Disabilities Office (SSWD) counselor first met with 

the Student on September XX, 2017. They discussed her disability and needs, and the University 

agreed to the following accommodations on the same date: testing accommodations (double time 

for testing, small group room for testing, and use of a calculator), volunteer notetaker, and use of 

digital recorder.  According to the counselor’s notes in the Student’s SSWD file, the Student 

requested open notes and open book for all tests for all classes. The counselor explained that 

open notes and open book for tests was a fundamental alteration.  The notes do not explain the 

basis for this conclusion. 

 

During the same meeting, the counselor offered the Student a study skills and writing tutor and 

the Student was receptive. The counselor approved notetakers as an accommodation and 

explained the process for obtaining them. She provided the Student with letters approving the 

notetaking accommodation, and instructed her to hand the letters to her professors to see if a 

volunteer notetaker could be identified. According to her notes, she instructed the Student that if 

a notetaker was not identified after one section to return to her (e-mail or call) to arrange a 

notetaker.  

 

The Student told OCR that she was not provided notetaking services for XXXX History or math 

during 1st semester. She stated that she handed over the SSWD letters to the instructors 

requesting a notetaker but that neither instructor made announcements seeking a volunteer. She 

stated that she followed up by emailing the professors but never heard back. The Complainant 

provided only one copy of an e-mail, dated October XX, 2017, in which the Student asked for an 

update regarding a notetaker in the XXXX History class. OCR asked the Student if she followed 

up with the SSWD counselor regarding notetaking in both classes, as instructed, and she said 

“no,” she did not recall being told to follow-up with the counselor. 

 

The Student received 3 F grades during her first semester, and received no credit for Math XX. 

She was placed on academic probation.  

 

The Complainant spoke to the SSWD counselor on December XX, 2017, after the end of the first 

semester.  The SSWD notes indicate that the Student reported XXXXXXXXXX XXXX 

XXXXX XXXX XXXX XXXX as the basis of her grades. The counselor informed the 

Complainant that she had not heard from the Student during the semester, and that for the 

upcoming semester, the Student needed to touch base so the counselor could help her problem-

solve with resources and supports. The Complainant stated that the Student told her that she 

never received notetakers for her classes; the counselor responded that she had not heard that the 

Student was having difficulty securing notetakers and advised the Student to come see her in the 

spring semester to make sure the notetakers were in place. She also advised the Complainant that 

the Student made only minimal use of the tutors, and that she was approving writing and math 

tutoring for the spring semester. 
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The Complainant informed OCR that the Student made use of a livescribe pen the second 

semester, which worked well. She therefore did not request or receive notetaking services.   

  

The SSWD counselor met with the Student and her and her mother on February X, 2018. Her 

notes from that meeting confirm that the Complainant requested that the math class be waived 

for the Student. The notes indicate that the Counselor responded that “this institution does not 

waive math.” The Complainant told OCR that she recalled the counselor saying that the 

University did not waive math or provide course substitutions. The Complainant also requested 

that the Student be allowed to bring in notes to the math test to help her know what steps to 

follow in completing problems.  The counselor stated that she would forward the request to the 

math professor to see if it would be a fundamental alteration of the math class. On the same day, 

the notes show that the counselor contacted the math professor who explained that the intent of 

her course was for students to learn and know the steps and be able to apply them to problems 

and demonstrate such knowledge in a testing situation. The counselor communicated back to the 

student that the request would be a fundamental alteration. The notes do not indicate that the 

counselor offered the Student a mid-level review after rendering the decision that open notes 

during math tests were a fundamental alteration. 

 

The next notation in the SSWD file is a call between the counselor and the Complainant on 

FebruaryXX3, 2018. The Complainant re-stated that the Student required open notes during math 

tests as an accommodation for her disability. The counselor re-stated that the request was a 

fundamental alteration; the Complainant disagreed. In the notes, the counselor re-stated that 

course substitution was different from a waiver and the University did not allow waivers for the 

math requirement. There is no indication that the counselor provided the Complainant or the 

Student an option to file a mid-level review in connection with this call. 

 

The Complainant told OCR that she had requested a waiver of math in general and was not 

specific if the waiver was for the ELM requirement or the general math requirement.  University 

counsel confirmed that the University does not provide for a waiver for the ELM,2 and also does 

not provide for a waiver of the general mathematics requirement.  Instead, beginning in the 

2017-18 school year, the general education requirement may be satisfied through Education 18, a 

course with little or no calculation load. 

 

On March XX, 2018, the Complainant posted a note on the SSWD portal, through the SSWD 

“Reporting Concerns” form, reiterating her complaint that the Student had been denied her 

request to waive out of math requirements and that the Student’s math instructor refused to allow 

the Student to bring in notes to assist her during math exams. There is no documentation that 

SSWD responded to this note, including with an offer of a mid-level review. 

 

In the SSWD notes dated April XX, 2018, the counselor checked in with the Student’s math 

professor about her progress in the class. The professor reported that the Student had received 

                                            
2 Counsel informed OCR that, as of the 2018-19 school year, the University does not provide the developmental/ 

remedial classes accepted as an alternative means of satisfying the requirement, instead referring students to a 

community college.   Students entering the University for the first time in 2018-19 are subject to different eligibility 

requirements for General Education mathematics course enrollment, and the ELM is no long administered. 
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failing grades on quizzes, had missed a lot of class, and had not turned in several class 

assignments. The counselor checked if the Student took tests in the testing center and she 

confirmed she had not. The counselor checked with the math tutor who reported that he was 

unable to schedule tutoring sessions with the Student because she declined sessions.  The Student 

confirmed for OCR that she missed class because of XXXXXXX and because XXX XXX 

XXXX XXXXX during the semester. She also confirmed that she declined math tutoring 

because it was not helping her pass the tests, and what she really needed was notes to refer to 

during the tests. The Student received an F grade in the math course 

 

Based on her grades, the Student was notified in June 2018 that she needed to meet with an 

academic counselor to develop an academic plan because her grade point average fell below 2.0 

(.883). She was not dismissed but she did lose her financial aid pending development of this 

plan.  

 

Analysis 

 

The Complainant alleges that the Student was denied accommodations or an interactive process 

in three respects:  by failing to provide a notetaker, an approved accommodation; by refusing to 

approve the use of open notes as a testing accommodation; and by denying the Student a waiver 

of required math classes.   

 

Notetaking Services 

 

With respect to the general issue of whether the Student was denied accommodations or an 

interactive process, OCR found insufficient evidence that the University failed to implement 

approved accommodations. The Student states that she was denied notetaking in two classes in 

fall 2017. However, OCR found credible evidence that the SSWD counselor instructed the 

Student to inform her if a notetaker was not identified, so that she could take prompt steps to 

ensure that the Student received her approved accommodation.  The evidence shows that the 

Student did not alert the SSWD counselor to her lack of notetakers. As a matter of technical 

assistance, OCR encourages the University to provide students with written instructions about 

the steps to take if a notetaker is not promptly provided, either in its notetaking procedures or on 

the notetaking form itself.  In light of the Student’s failure to alert SSWD about her lack of 

accommodations, OCR concluded that the University had not violated Section 504 or Title II in 

by failing to provide her with a notetaker.  

 

Denial of Open Notes 

 

The Complainant also alleged that the University’s refused to allow the Student access to notes 

for math tests discriminated against her based on disability. Here, the evidence shows that the 

SSWD counselor considered this request, discussed it with the Student and her mother, and 

consulted with the math professor before rendering a decision. She communicated back that such 

an accommodation was a “fundamental alteration,” a decision the Complainant did not agree 

with.  
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Under Section 504, universities can determine that certain course requirements are “essential” to 

a program of instruction and that modification of a course requirement would be a “fundamental 

alternation” of the course. Given the request and response, a university would be obligated to 

continue to engage the Student in an interactive process to identify other possible supports and 

accommodations to provide her an equal opportunity to access the curriculum.  In this case, the 

University has adopted a policy to address disputes about accommodations, including claims of 

fundamental alteration, through a “mid-level review (Interactive Process)”. However, the 

evidence also shows that the University may have failed to follow its own policy in not 

informing the Student of a right to this review. Therefore, the University may have failed to 

afford the Student with interactive process rights afforded to her by the University’s own policy. 

 

Waiver of Math 

 

The Complainant further asserts that the University’s refusal to waive its ELM and general 

mathematics requirements was also discriminatory against the Student.  As part of its obligation 

to modify its academic requirements as necessary to ensure that they do not discriminate against 

students with disabilities, universities may be required to allow students to substitute specific 

courses required for the completion of degree requirements.  If a university can demonstrate that 

a requirement is essential to the instruction a student is pursuing, it need not modify that 

requirement.  

 

In this case, pursuant to a requirement in place during the 2017-18 school year, the Student was 

required to take two developmental math classes based on her score on an ELM placement test. 

The Complainant asserts that the Student scored poorly on the test because she was denied 

access to a calculator, which is an accommodation that she requested but that was denied. The 

University informed OCR that the ELM requirement could not be waived.  However, the ELM 

test is no longer administered, and the University has agreed that, if the Student returns to the 

University by or before the fall 2019 semester, she may take a general education math course 

without taking additional developmental math classes.  OCR concluded that this commitment 

resolves the Complainant’s allegation regarding the ELM test and the developmental math class 

requirement.   

 

The University further required that all students pass a general education math class, after 

meeting the ELM requirement.   In fulfilling this requirement, students may take Education 18, a 

course on mathematical thought and practices across cultures, which, according to the 

University, requires little or no calculation. The availability of this course may allow students 

with disabilities that affect their ability to make mathematical calculations to substitute a course 

that is accessible to them.  Because the Student was not considered qualified to enroll in a 

general education math course, she did not attempt this course or request a further course 

substitution.  OCR therefore made no findings as to her need for additional academic 

adjustments in connection with the general education math requirement.    

 

Response to Internal Grievance 

 

The regulations implementing Section 504 and Title II require that universities adopt and 

implement procedures for the prompt and equitable resolution of complaints alleging 
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discrimination on the basis of disability.   The University has established a formal Student 

Discrimination Complaint Procedure and a SSWD-specific Conflict Resolution Process. 

 

In this case, there is no evidence that the Complainant filed a formal complaint with the 

University regarding the alleged denial of a specific accommodation for the Student. However, 

she did submit a “SSWD reporting concerns form” on the SSWD web site which, according to 

an “FAQ” document on the SSWD website, can serve as the first step in raising such a 

complaint. OCR also found that, pursuant to the SSWD Conflict Resolution Process, when 

disputes about requested accommodations cannot be resolved informally, the ADA/Compliance 

Coordinator is expected to convene a review panel to consider the claim through a “mid-level 

review”. Again, and as identified above, the evidence reviewed to date does not establish that the 

University responded to the Complainant’s submission of this “concerns” form or otherwise 

informed her or the Student about the availability of a mid-level review process. 

 

To address the issues alleged in the complaint, the University, without admitting to any violation 

of law, entered into the enclosed resolution agreement which is aligned with the complaint 

allegations and the information obtained by OCR during its investigation.  Under the resolution 

agreement, the University will ensure that SSWD staff members receive training on how to 

respond to requests for accommodations that are considered a fundamental alteration by 

initiating the mid-level review and/or referring the complainant to the University Student 

Discrimination Complaint Procedure.  Further, the University agreed to work with the Student to 

provide her counseling and support on how she can fulfill the University’s math requirement, 

including working with her to identify accommodations and provide her access to a mid-level 

review if there are concerns about fundamental alteration.  

 

OVERALL CONCLUSION 

 

Based on the commitments made in the enclosed Agreement, OCR is closing the investigation of 

this complaint as of the date of this letter, and is notifying the Complainant concurrently.  When 

fully implemented, the Agreement is intended to address the concerns identified in this 

investigation.  OCR will monitor the implementation of the Agreement until the University is in 

compliance with its terms.  OCR’s determination in this matter should not be interpreted to 

address the University’s compliance with any other regulatory provision or to address any issues 

other than those addressed in this letter.  The Complainant may have the right to file a private 

suit in federal court whether or not OCR finds a violation. 

  

This letter sets forth OCR’s determination in this case.  This letter is not a formal statement of 

OCR policy and should not be relied upon, cited, or construed as such.  OCR’s formal policy 

statements are approved by a duly authorized OCR official and made available to the public.  

Please be advised that the University may not harass, coerce, intimidate, retaliate, or discriminate 

against any individual because he or she has filed a complaint or participated in the complaint 

resolution process.  If this happens, any individual may file a complaint with OCR alleging such 

treatment.   

  

Under the Freedom of Information Act, it may be necessary to release this document and related 

correspondence and records upon request.  In the event that OCR receives such a request, it will 
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seek to protect, to the extent provided by the law, personal information that, if released, could 

reasonably be expected to constitute an unwarranted invasion of privacy. 

 

Thank you for your cooperation in resolving this case.  If you have any questions regarding this 

letter, please contact me at (415) 486-55XX, or Katherine Riggs, Civil Rights Attorney, at (415) 

486-55XX. 

 

Sincerely, 

      

      /s/ 

 
Ava De Almeida Law 

Acting Team Leader 


