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Ms. Sally Roush 
President 
San Diego State University 
5500 Campanile Drive 
San Diego, California  92182-8000 
 
(In reply, please refer to # 09-17-2222.) 
 
Dear President Roush, 
 
The U.S. Department of Education, Office for Civil Rights (OCR), has completed its 
investigation of the above-referenced complaint against San Diego State University 
(University).  The complaint alleged that the University discriminated against the 
Student on the basis of disability.  Specifically, OCR investigated whether the University 
failed to respond adequately to an internal complaint that the Student1 made in 
September 2016, stating that she had been harassed/discriminated against based on 
disability by the athletic team staff.  
 
OCR is responsible for enforcing Section 504 of the Rehabilitation Act of 1973 (Section 
504), 29 U.S.C. §794, and its implementing regulation, at 34 C.F.R. Part 104.  Section 
504 prohibits discrimination on the basis of disability in programs and activities operated 
by recipients of federal financial assistance.  OCR is also responsible for enforcing Title 
II of the Americans with Disabilities Act of 1990 (Title II), 42 U.S.C. § 12131 et seq., and 
its implementing regulation, at 28 C.F.R. Part 35.  Title II prohibits discrimination on the 
basis of disability by public entities.  As a recipient of Federal financial assistance and 
as a public university, the University is subject to Section 504, Title II, and their 
implementing regulations.   
 
To investigate this complaint, OCR conducted interviews and reviewed documents and 
other information provided by the Student and the University.  With respect to the 
complaint allegation, the University expressed interest in resolving the matter prior to 
the conclusion of OCR’s investigation of the allegations, and OCR determined that such 
a resolution is appropriate in this case.  The applicable legal standards, the relevant 

                                                           
1
  OCR notified the University of the Student’s identity at the beginning of the investigation.  OCR is 

withholding the Student’s name from this letter to protect the Student’s privacy.  
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facts obtained during the investigation conducted to date, and the reasons for our 
determination are summarized below. 
 
Legal Standards 
 
The regulations implementing Section 504, at 34 C.F.R. §104.4(a) and (b), prohibit 
discrimination based on disability by recipients of Federal financial assistance.  The Title 
II regulations, at 28 C.F.R. §35.130(a) and (b), create the same prohibition against 
disability-based discrimination by public entities.  Universities are responsible under 
Section 504 and Title II for providing students with a nondiscriminatory educational 
environment.     
 
Harassment of a student based on disability can result in the denial or limitation of the 
student’s ability to participate in or receive education benefits, services, or opportunities.  
Universities provide program benefits, services, and opportunities to students through 
the responsibilities given to employees.  If an employee who is acting, or reasonably 
appears to be acting, in the context of carrying out these responsibilities engages in 
disability-based harassment that is sufficiently serious to deny or limit a student’s ability 
to participate in or benefit from the program, the university is responsible for the 
discriminatory conduct whether or not it has notice.   
 

To determine whether an individual has been discriminated against on the basis of 
disability under Section 504 and Title II, OCR first examines whether there is direct 
evidence of discriminatory treatment on the basis of disability.  Absent that, OCR looks 
at whether there is evidence that the individual was treated differently than non-disabled 
individuals under similar circumstances, and whether the treatment has resulted in the 
denial or limitation of services, benefits, or opportunities.  If there is such evidence, 
OCR examines whether the university provided a nondiscriminatory reason for its 
actions and whether there is evidence that the stated reason is a pretext for 
discrimination.  For OCR to find a violation, the preponderance of the evidence must 
establish that the university’s actions were based on the individual’s disability. 
 

OCR evaluates the appropriateness of the responsive action to alleged discrimination or 
harassment on the basis of disability by assessing whether it was prompt, and 
equitable.  What constitutes a reasonable response to discrimination will differ 
depending upon the circumstances.  However, in all cases the University must promptly 
conduct an impartial inquiry designed to reliably determine what occurred.  The 
response must be tailored to stop the discrimination, and remedy the effects of the 
discrimination on the student who was discriminated against.  The University must also 
take steps reasonably calculated to prevent the discrimination from recurring.  
  
Other actions may be necessary to repair the educational environment. These may 
include special training or other interventions, the dissemination of information, new 
policies, and/or other steps that are designed to clearly communicate the message that 
the University does not tolerate discrimination and will be responsive to any student 
reports of discrimination.  The University also should take steps to prevent any 
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retaliation against the student who made the complaint or those who provided 
information.  
 
Findings of Fact 
 
OCR’s investigation revealed the following relevant facts: 
 
The University offers students with disabilities a process for filing disability 
discrimination complaints.  The University’s Student Disability Services (SDS) webpage 
states that students with disabilities who have a complaint can bring it to the SDS office, 
and SDS staff members can resolve the problem informally.  The SDS webpage asks 
students to include a description of the disability-related incident, the dates, and the 
requested resolution and states the SDS Director will then respond to the informal 
complaint within 10 days.  The SDS webpage further states, “If a reasonable solution to 
the complaint cannot be reached, the student may submit a complaint to the Office of 
the Ombudsman or the Office of Employee Relations and Compliance (OERC).”   
 
The Student attended the University from 2015 to spring semester 2017.  The Student 
participated on a University athletic team.  The Student has disabilities which include 
Attention Deficit Hyperactive Disorder (ADHD), Dyslexia, and Non-verbal learning 
disorder.  The Student received academic accommodations from the University for her 
learning disorder when she attended the University.   
 
On or around March X, 2016, the Student reported a back injury to the University and 
informed the University that the injury may have been related to a car accident that she 
sustained in December 2015 or related to doing squats while working out for the team.  
The Student was unable to play her sport due to her injury, and she began physical 
therapy with the athletic trainer (Trainer) in order to rehabilitate her back so she could 
play again.     
 
The Student alleged that on March XX, 2016, the Coach of the athletic team (Coach) 
made harassing comments to her, including telling her she was not normal and 
criticizing her for shaking her leg while she sits and for being unnecessarily verbose.  
The Student stated that during this meeting with the Coach she informed the Coach that 
she has ADHD and explained that her behavior was related to her disability.  The 
Student informed OCR that the Coach told her that it would benefit her if she was 
medicated for her ADHD.  
 
On or around April X, 2016, the Complainant had an in person meeting with the SDS 
Director.  The purpose of the meeting was to discuss academic accommodations the 
Student was receiving in classes and potential adjustments.  During this meeting, the 
Student told the SDS Director that the Coach called her “special” after finding out that 
she had ADHD.  The SDS Director told OCR that she responded to the Student’s 
concerns about discrimination by the athletic department staff by offering to have a sit 
down with the Student and the Coach, but the Student declined this offer because she 
was concerned about retaliation by the Coach.  The SDS Director also told OCR that 
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she informed the Student that she could file a discrimination complaint with the 
University’s Office of Employee Relations and Compliance (OERC).  Her written notes 
provided as part of the University’s data response confirm that she talked to the Student 
broadly about harassment and bullying being unlawful and informed her that there was 
a process on campus to address these issues if she felt this was happening.  The notes 
do not provide specific detail about how or with whom she could file a complaint, and 
there is no e-mail to the Student as a follow-up with specific referral information.  The 
Student denied that she received information about how to file a complaint and stated 
that the SDS Director never informed her that she could file a discrimination complaint 
with the OERC or another office on campus.   
 
The Student alleged that on April XX, 2016, she had a meeting with the Trainer for the 
athletic team.  The Student informed OCR that at this meeting, the Trainer told her that 
she could not work with her on her back injury because the Student needed special 
attention for her disability and only knows how to work with athletes.   
 
On or around May XX and XX, 2016, the Student and the SDS Director had two in 
person meetings to discuss concerns the Student had about the Coach and Trainer.  
The SDS Director informed OCR that the Student informed her that the Coach disclosed 
to the Trainer that she had ADHD and that the Trainer gave her a list of exercises to do 
instead of working with her hands on and was giving her exercises that exacerbated her 
back injury.  The SDS Director also told OCR that the Student told her that she was 
concerned that the athletic team staff was using her back injury as an excuse to treat 
her differently when the real reason was due to her ADHD.  The SDS Director told OCR 
that she responded to the Student’s concerns by offering to have a discussion with the 
Coach, the Trainer, and the Student to explain the Student’s disability to the coaching 
staff but the Student declined this offer.  The SDS Director also told OCR that she told 
the Student again about her right to file a discrimination complaint with OERC within the 
University but the Student was not interested in doing so due to fear of retaliation.   
 
The Student denied that the SDS Director ever told her about the process for filing a 
discrimination complaint with OERC/the University but confirmed that the SDS Director 
offered to have a sit down discussion with the Coach and Trainer to explain the 
Student’s disabilities to them sometime prior to July 2016.   
 
The Student told OCR that she continued to experience discrimination and harassing 
comments from the Coach in July 2016.  The SDS Director told OCR that sometime 
prior to July XX, 2016, the Student informed her that the Trainer told the Student that 
she did not know how to or could not work with somebody with a disability.  On July XX, 
2016, the Trainer and the Coach informed the Student that they wanted to have a 
meeting with her.  On the same day, the Student emailed the Director for Student 
Disability Services (SDS Director) and asked her to attend the meeting with her as an 
advocate.  The SDS Director agreed to attend the meeting but informed the Student that 
she would have to leave the meeting after 20 minutes since she had another meeting 
scheduled at that time.  The Student asked the SDS Director to bring someone else with 
her to the meeting so she wouldn’t be alone with the coaching staff in the event that the 
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SDS Director had to leave the meeting.  The SDS Director informed the Student that 
she would bring the Senior Associate Athletic Director of Student-Athlete Support 
Services with her to the meeting.  
 
On July XX, 2016, the Student attended a meeting with the Trainer and Coach.  The 
following people were also present during the meeting: the SDS Director, the Senior 
Associate Athletic Director of Student-Athlete Support Services, and the Head Athletic 
Director.  During this meeting, participants discussed how she could continue to 
participate on the team while her back healed, including her taking on a team manager 
role.  The Student informed OCR that during this meeting, she told everyone that since 
she told the coaching and training staff about her ADHD, they have been treating her 
differently.  The Student recalled the Trainer specifically stating that she was not going 
to work with the Student because of her disability. The SDS Director denied the Trainer 
making this statement.   
 
On or around July XX, 2016, the Student had an in person meeting with the SDS 
Director.  The Student stated to OCR that she voiced concerns again about being 
treated different by the Trainer and Coach based on her disability, including that she 
believed it was unlawful for the Coach and Trainer to refuse to provide her with physical 
therapy because she has a learning disability.  The Student told OCR that since she 
was so upset, the SDS Director offered to write her a referral for counseling from the 
sports psychologist so that she could move on.  On or around July XX, 2016, the 
Student came to the SDS Director’s office to pick up a counseling referral form.   
 
On September XX, 2016, the Student sent the SDS Director an email stating that she 
was still searching for an athletic trainer and that the Trainer assigned to her team still 
refused to work with her based on her disability.  She told the SDS Director that she did 
not believe that anything had changed or improved after the July XX, 2016 meeting and 
asked for the SDS Director who would be her athletic trainer. 
 
The Student further mentioned in the email that she did not want to talk to the Head 
Athletic Trainer about this because he supported the Trainer’s idea of her being “too 
disabled” for her to work with.  The SDS Director replied to the Student’s email by 
stating that she did not know the protocol for assigning athletic trainers and suggesting 
that the Student contact the Senior Associate Athletic Director of Student-Athlete 
Support Services for assistance with this issue.   
 
The Student told OCR that the SDS Director never described the process to her for 
filing a discrimination complaint with the University or informed her that she could file a 
discrimination complaint with OERC within the University during any of the 
conversations they had.  The Student told OCR that if she was informed about the 
University’s OERC, she would have filed a complaint with them after the July XX, 2016 
meeting.  The Student acknowledged to OCR that the SDS Director offered to have a sit 
down with the Coach and the Trainer to explain her disabilities to them on two 
occasions but the Student stated that no one from the University, including the SDS 
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Director, ever explained to her the process for filing a discrimination complaint with the 
University.   
 
The Student told OCR that she decided to leave the athletic team in January 2017 
because she felt that the coaching and training staff was discriminating against her on 
the basis of disability and felt uncomfortable being on the team.  The Student graduated 
from the University in May 2017.   
 
Analysis 
 
When a University has notice of possible discriminatory conduct based on disability by 
an employee toward a student, the University is responsible for determining what 
occurred and responding appropriately.  Based on the facts gathered to date, OCR’s 
investigation raised concerns that the University did not respond appropriately after 
receiving notice from the Student on April X, May XX, May XX, and sometime before 
July XX, 2016 of alleged discrimination/harassment by athletic department staff. The 
University asserted to OCR that it did not address the Student’s concerns during the 
two-month period because the Student declined to participate in a face-to-face meeting 
with the Trainer and the Coach who were alleged to have discriminated against her and 
did not file a formal complaint.     
 
A University can offer an informal mediation process to address disability-based 
discrimination.  However, that process should not be mandatory such that a Student 
cannot receive an investigation and response to the allegation from the University, 
unless and until he or she participates in a meeting with those with whom he or she 
alleges have harassed her.  Once a Complainant communicates that the informal 
process is unsatisfactory, is not sufficient to stop ongoing adverse treatment, or that he 
or she wishes to pursue a formal process, the University should move forward with that 
process.  OCR identified that the University’s complaint process for disabled students 
as described on its website could be interpreted to require an informal process.  The 
Student acknowledges that she declined the SDS offer to facilitate a face-to-face 
meeting with the coaching staff regarding her concerns but states that she did so based 
on concerns about retaliation.  Even though the SDS Director told OCR that she orally 
informed the Student that she could file a discrimination complaint with the OERC on 
two occasions, the Student disputed that this occurred. As such, the investigation to 
date raises a concern that from April to July, the Student did not receive adequate 
notice about her options under the University’s grievance procedure. 
 
In addition, while the University did facilitate a meeting to address the Student’s 
concerns, the Student’s September XX, 2016 email to SDS stated that she was 
dissatisfied with the informal efforts previously taken in July through the meeting with 
the coaching staff and reiterated her concern that the discrimination was continuing 
without intervention.  At that point, the email communication shows that the University 
did not communicate to the Student regarding how she could pursue a formal complaint 
but rather referred her to staff members at the University who do not have the authority 
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to address discrimination complaints.  For these reasons, OCR has concerns that the 
University did not adequately respond to the Student’s complaints of discrimination.    
 
Prior to completing its investigation, the University expressed an interest in voluntary 
resolution of the complaint OCR pursuant to Section 302 of OCR’s case processing 
manual, and OCR agreed that it was appropriate to do so. To complete the 
investigation, OCR would need to interview additional witnesses.  Accordingly, OCR has 
not made a compliance determination in this matter. 
 
Conclusion 
 
This concludes OCR’s investigation of the complaint and should not be interpreted to 
address the University’s compliance with any other regulatory provision or to address 
any issues other than those addressed in this letter.  OCR is closing the investigation of 
this complaint as of the date of this letter, and notifying the Complainant concurrently.   
   
When fully implemented, the enclosed resolution agreement is intended to address all 
of OCR’s compliance concerns in this investigation. OCR will monitor the 
implementation of agreement until the University is in compliance with Title II and 
Section 504 and their implementing regulations, which were at issue in the case. 

This letter sets forth OCR’s determination in an individual OCR case.  This letter is not a 
formal statement of OCR policy and should not be relied upon, cited, or construed as 
such.  OCR’s formal policy statements are approved by a duly authorized OCR official 
and made available to the public.  The Complainant may have the right to file a private 
suit in federal court whether or not OCR finds a violation. 
   
Please be advised that the University may not harass, coerce, intimidate, retaliate, or 
discriminate against any individual because he or she has filed a complaint or 
participated in the complaint resolution process.  If this happens, the Complainant or 
Student may file another complaint alleging such treatment.  
 
Under the Freedom of Information Act, it may be necessary to release this document 
and related records upon request.  In the event that OCR receives such a request, it will 
seek to protect, to the extent provided by law, personal information which, if released, 
would reasonably be expected to constitute an unwarranted invasion of privacy. 
 
If you have any questions, please contact Sewali Patel, Civil Rights Attorney, at 415-
486-5380 or sewali.patel@ed.gov. 
 
       Sincerely, 
 
       /s/ 
 
       Katherine L. Riggs    
       Acting Team Leader 
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Enclosure: Resolution Agreement 
 
cc:  XXXXXXXXX XXXXXX, University’s counsel (by email only) 
       XXXXXXX XXXXXXXXXX, University’s representative (by email only) 


