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Clint Harwick, Ed.D 
Superintendent 
Saddleback Valley Unified School District 
25631 Peter A. Hartman Way 
Mission Viejo, CA 92691 
 
(In reply, please refer to case no. 09-16-1294.) 
 
Dear Superintendent Harwick: 
 
The U.S. Department of Education, Office for Civil Rights (OCR), has completed its investigation 
of the above-referenced complaint against the Saddleback Valley Unified School District 
(District).  The Complainant alleged that the District discriminated against the Student on the 
basis of sex.1   Specifically, OCR investigated the following issues: 
  
(1) Whether the Student was subjected to sexual harassment by an assistant football coach 
during a pre-game warm-up session when he approached the Student from behind, placed his 
hands under the Student’s bottom and indicated he was “trying to cop a feel;” and,  
  
(2) Whether the District failed to provide a prompt and equitable response when the 
Complainant reported the incident to the assistant principal at the school. 
  
OCR investigated the complaint under the authority of Title IX of the Education Amendments of 
1972 and its implementing regulation. Title IX prohibits discrimination on the basis of sex in 
programs and activities operated by recipients of Federal financial assistance. The District 
receives funds from the Department and is subject to Title IX and the regulation. 
  
To investigate this complaint, OCR conducted interviews and reviewed documents and other 
information provided by the Complainant and the District. OCR concluded with respect to 
allegation 1, that there is insufficient evidence to show that the alleged conduct occurred and as 
such, there is insufficient evidence to find that the Student was subjected to sexual harassment 
by the Assistant Coach under Title IX and its implementing regulation.  As to allegation 2, OCR 
concluded that the District failed to provide a prompt and equitable response when the 
Complainant reported the incident of alleged sexual harassment to the Assistant Principal at the 
School, and that the District was not in compliance with Title IX and its implementing regulations 

                                                           
1
 OCR previously provided the District with the identity of the Complainant and the Student.  We are withholding 

their names from this letter to protect their privacy. 
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with respect to its grievance policy and procedure for student complaints alleging sexual 
harassment by employees, as set forth in Board Policy and Administrative Regulation 1312.3.  The 
legal standards, findings of fact, and the reasons for our determinations are summarized below. 
  
Legal Standards    
 
Sexual Harassment 

Title IX of the Education Amendments of 1972 (Title IX), 20 U.S.C. §§ 1681 et seq., and its 
implementing regulations, 34 C.F.R. Part 106, prohibit discrimination on the basis of sex in 
education programs or activities operated by recipients of Federal financial assistance. Sexual 
harassment is unwelcome conduct of a sexual nature and is a form of sex discrimination 
prohibited by Title IX.  Sexual harassment can include unwelcome sexual advances, requests for 
sexual favors, and other verbal, nonverbal, or physical conduct of a sexual nature.   

Recipients are responsible under Title IX and its implementing regulations for providing 
students with a nondiscriminatory educational environment.  Sexual harassment of a student 
can result in interference with or limitation, on the basis of sex, of the student’s ability to 
participate in or receive education benefits, services, or opportunities. 

Recipients provide program benefits, services, and opportunities to students through the 
responsibilities given to employees.  If an employee who is acting, or reasonably appears to be 
acting, in the context of carrying out these responsibilities either (1) conditions an educational 
decision or benefit on a student’s submission to unwelcome sexual conduct, or (2) engages in 
sexual harassment that is sufficiently serious to deny or limit a student’s ability to participate in 
or benefit from the program, the recipient is responsible for the discriminatory conduct 
whether or not it has notice.  If an employee is acting outside of the context of carrying out 
these responsibilities, then, if, upon actual or constructive notice of sexual harassment, the 
recipient fails to take prompt, effective action, the school’s own inaction has permitted the 
student to be subject to a hostile environment interferes with or limits the student’s ability to 
participate in or benefit from the school’s program on the basis of sex. 
 
Internal District Complaint and Investigation 
 
When responding to alleged sexual harassment, a recipient must take immediate and 
appropriate action to investigate or otherwise determine what occurred.  The inquiry must be 
prompt, reliable, and impartial.  If the investigation reveals that discriminatory harassment has 
occurred, a recipient must take timely, appropriate, and effective steps reasonably calculated 
to end the harassment, eliminate any hostile environment and its effects, and prevent the 
harassment from recurring.  The recipient also should take steps to prevent any retaliation 
against the student who made the complaint or those who provided information, testified, 
participated, or assisted in any manner with the investigation.   
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Written Grievance Procedure 
 
To carry out these requirements, the recipient is required to adopt and publish grievance 
procedures providing for the prompt and equitable resolution of complaints of sex 
discrimination (34 C.F.R. § 106.8[b]).  Title IX does not require a recipient to provide a separate 
grievance procedure for sexual harassment complaints.  A recipient may use student 
disciplinary or other separate procedures for these complaints; however, any procedures used 
to adjudicate complaints of sexual harassment must afford a prompt and equitable resolution.  

The following facts are relevant to OCR’s analysis. 
  
Issue 1:  Whether the Student was subjected to sexual harassment by an assistant football 
coach during a pre-game warm-up session when he approached the Student from behind, 
placed his hands under the Student’s bottom and indicated he was “trying to cop a feel.”2 

 The Student was a student at a high school (School) in the District during the first 
semester of the 2015-16 school year.  He participated in the one of the football teams.     

 The Student reported the alleged incident consistently to the School in two interviews and 
two written statements. 

 The Student told OCR that on September X, 2015, the team did stretches out on the field 
as part of a pre-game warm-up.  The Student was bent over, stretching, when the 
Assistant Coach, a District employee, approached the Student from behind and placed his 
hands under the Student’s bottom like a quarterback would do to a center to hike a ball.  
The Student stood up, confused.  The Assistant Coach laughed and said that he was 
“trying to cop a feel.” 

 The Student told OCR that he interacted with the Assistant Coach every day at football practice, 
and that he did not talk to the Assistant Coach if he did not have to do so.  The Student stated 
that he interacted as little as possible with the Assistant Coach after the incident. 

 The Assistant Coach denied the allegations to the School verbally and in a written 
statement. 

 The Assistant Coach told OCR that he had no recollection of any interactions with the 
Student during the pre-game warm-up.  He denied that he approached the Student from 
behind during a pre-game stretch and placed his hands under the Student’s bottom in the 
position of a quarterback waiting to receive a hiked football.  He also denied that he told 
the Student that he was trying to cop a feel. 

                                                           
2
 Because of the deficiencies in the District’s investigation and resolution of this incident, OCR conducted 

its own investigation to determine whether sexual harassment had occurred. 
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 OCR interviewed a number of individuals who were present when the alleged incident 
occurred, including coaching staff and students.  None of these potential eyewitnesses 
said that they saw or heard the Assistant Coach interact with the Student inappropriately. 

   
Analysis and Conclusion of Law 
 
Sexual harassment is defined as unwelcome sexual advances, requests for sexual favors, and 
other verbal, nonverbal, or physical conduct of a sexual nature that creates a hostile environment 
by being sufficiently severe, persistent or pervasive that it interferes with or limits a student’s 
ability to participate in or benefit from the District’s program.  Here, the Student states that 
during a pre-game warm-up, the Assistant Coach approached the Student from behind, placed his 
hands under the Student’s butt, laughed and said that he was “trying to cop a feel.”  This is 
physical and verbal conduct of a sexual nature.  Moreover, such conduct could create a hostile 
environment in that the Student had to interact with the Assistant Coach on a daily basis during 
the football season, the alleged comment suggests that the conduct was intentional, and 
according to the Student, he tried to interact with the Assistant Coach as little as possible after 
the incident.  However, as explained below, material aspects of the Student’s account are 
disputed and lack corroboration.  Thus, based on our investigation, OCR concludes that there is 
insufficient evidence to support a finding of sexual harassment. 
 
The Student reported the incident consistently to the School in two interviews and two written 
statements.  The Student’s account, however, is disputed.  The Assistant Coach denies the 
allegations in their entirety, and he has taken this position consistently.  OCR also spoke with 
individuals who were present when the alleged incident occurred, including coaching staff and 
students.  None of these potential eyewitnesses said that they saw or heard anything that 
would corroborate the Student’s allegation.  For these reasons, OCR concluded that there was 
insufficient evidence to show that the alleged conduct occurred and as such, there is insufficient 
evidence to find that the Student was subjected to sexual harassment by the Assistant Coach 
under Title IX and its implementing regulation. 
 
Issue 2:  Whether the District failed to provide a prompt and equitable response when the 
Complainant reported the incident to the assistant principal at the school. 
 
Written Grievance Procedure 

 OCR reviewed the District's grievance procedure for sexual harassment complaints filed 
by students against employees, set forth in Board Policy and Administrative Regulation 
1312.3. 

 Board Policy and Administrative Regulation 1312.3 comprise the District's Uniform 
Complaint Procedures, or UCP.   
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 Under the UCP, all complaints must be investigated and resolved within 60 calendar days 
of the District's receipt of the complaint unless the Complainant agrees in writing to an 
extension.   

 Within 60 calendar days of receiving the complaint, unless extended by written 
agreement with the Complainant, the Compliance Officer must send the Complainant a 
written report of the District's investigation and decision.  The decision will include the 
findings of fact based on the evidence gathered; the conclusions of law; the disposition of 
the complaint, including a determination for each allegation as to whether retaliation or 
unlawful discrimination has occurred; the rationale for such disposition; corrective 
actions, if any are warranted; and notice of the Complainant's right to appeal to CDE. 

  
Internal District Complaint and Investigation 

 School personnel told OCR that on November XX, 2015, the Complainant verbally notified 
the Assistant Principal of Discipline and Attendance (AP-Discipline) of the alleged 
harassment and upon receipt of the complaint, the AP-Discipline initiated an investigation 
in consultation with the Principal. 

 School personnel told OCR that on November XX, 2015, the AP-Discipline interviewed the 
Student, who gave a written statement.  According to the AP-Discipline, the Student did 
not know if anyone heard or saw the alleged harassment, even though multiple people 
were on the field at the time. 

 School personnel told OCR that the week of November XXXX, the Assistant Coach was 
contacted in connection with the investigation, but an interview was not conducted at 
that time, and the AP-Discipline discussed the incident with a School Resource Officer.  
School personnel told OCR that: they did not conduct any more interviews at that time 
because the Student had not identified any witnesses.  They concluded that the 
allegations were unfounded; and the Assistant Principal verbally informed the 
Complainant and her fiancé about the investigation and its outcome. 

 School personnel told OCR that on January XX and XX, 2016, the Complainant and XXX 
XXXXXX contacted the School and then the District about the investigation.  The Principal 
then scheduled a meeting with Complainant and XXX XXXXXX for January XX, 2016. 

 On January XX, 2016, the Principal and the Assistant Principal of Guidance and Athletics 
(AP-Guidance) interviewed the Student and obtained another written statement.  They 
told OCR that the Student responded by saying “no” when asked if there were any 
witnesses. 

 School personnel told OCR that at the January XX, 2016 meeting, the Principal attempted 
to inform the Complainant and XXX XXXXXX about the investigation and its outcome, but 
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was unable to do so.  That same day, the Principal contacted Child Protective Services 
about the incident that the Student alleged.    

 School personnel told OCR that on January XX, 2016, over two months after the initial 
allegation was made by the Student, the Principal and the AP-Guidance interviewed the 
Assistant Coach, who denied the allegations, and on February X, 2016, the Assistant Coach 
gave a written statement. 

 School personnel told OCR that when the Complainant and the Student informed the 
School of the alleged sexual harassment, they were not notified of the UCP, and at no 
time during the investigation into the allegations did the School notify the Complainant or 
the Student of the UCP.  Also, the AP-Discipline, who investigated the Complainant's 
allegations, was not aware of the UCP or the Board Policy and Administrative Regulations 
implementing it. 

 School personnel told OCR that they did not give written notice of the outcome of the 
investigation to the Complainant and the Student. 

 
Analysis and Conclusion of Law 
 
Written Grievance Procedure 
 
When OCR examines an allegation of sexual harassment, OCR also examines the District’s policies 
and procedures for addressing the harassment.  In this case, OCR specifically examined the 
grievance procedure that District has in place to address employee to student sexual harassment, 
namely Board Policy and Administrative Regulation 1312.3.  As written, the District’s grievance 
procedure does not meet all of the requirements under Title IX and its regulations.  
 
In evaluating whether the District’s grievance procedure for complaints alleging employee-to-
student sexual harassment was prompt and equitable in this matter, OCR conducted a limited 
analysis, reviewing the procedure to determine whether it included notice of the procedure to 
students, parents and employees, including where to file complaints; application of the 
procedure to student complaints alleging sexual harassment by employees; adequate, reliable, 
and impartial investigation of complaints, including the opportunity to present witnesses and 
other evidence; designated and reasonably prompt timeframes for major stages of the complaint 
process; written notice to the parties of the outcome of the complaint; application to third parties 
and to off campus conduct that has an impact on campus; and an assurance that steps will be 
taken to prevent recurrence of any sexual harassment and to correct its effects.  In conducting 
this limited analysis of Board Policy and Administrative Regulation 1312.3 and making a 
compliance determination on these elements, OCR has not made a determination as to whether 
the District’s grievance procedures as a whole are compliant with Title IX and its implementing 
regulations, and nothing in this document should be construed as such. 
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Districts have an obligation to respond to an allegation of employee to student sexual harassment 
even if it initially occurred off school grounds, outside of a district’s education program or activity 
if a student files a complaint with the District.  Because students often experience the continuing 
effects of off-campus sexual harassment in the educational setting, districts should consider the 
effects of the off-campus conduct when evaluating whether there is a hostile environment on 
campus.  The District’s procedure is deficient because the application of the procedure to student 
complaints of sexual harassment by employees and third parties, and their relation to off campus 
conduct, is not articulated.  While not at issue in this specific complaint, this may result in limiting 
a complainant’s ability to access the procedures in instances that involve off-campus harassment.   
 
In addition, the procedure does not provide equitable rights to the respondent with respect to 
written notice of the outcome of an investigation.  Moreover, the procedure does not state that 
regardless of the filing date, upon receiving any report of sexual harassment, if discrimination 
occurred, the District will take steps to prevent recurrence of harassment and correct its 
discriminatory effects on the student, and on others if appropriate.   
 
For these reasons, OCR concludes that the District was not in compliance with Title IX and its 
implementing regulations with respect to its grievance policy and procedure for student 
complaints alleging sexual harassment by employees, as set forth in Board Policy and 
Administrative Regulation 1312.3. 
 
Internal District Complaint and Investigation 
 
Based on all of the information gathered, the District did not respond adequately to the 
Complainant and Student’s complaint alleging employee-to-student sexual harassment because it 
did not provide adequate notice of the UCP, it did not conduct a prompt, thorough and reliable 
investigation, which would have included interviews with possible eyewitnesses, and it did not 
provide the Complainant and Student written notice of the outcome of its investigation. 
 
The District also did not provide the Complainant and Student adequate notice of its policy and 
procedures for complaints alleging sexual harassment filed by students against employees.  When 
the Complainant and the Student informed the School of the alleged sexual harassment, no one 
notified them of the UCP.  Further, at no time during its investigation into the allegations did the 
School notify the Complainant or Student of the UCP.  As a result, the Complainant and Student 
did not benefit from the rights afforded under the UCP, including written notice of the outcome 
of the District’s investigation. 
 
The District also did not provide employees at the school-site level sufficient notice of its policy 
and procedures for student complaints alleging sexual harassment by employees.  The AP-
Discipline, who investigated Complainant’s allegations, was not aware of the UCP or the Board 
Policy and Administrative Regulations implementing it.  All employees should be aware of the 
policy and procedures for complaints alleging employee-to-student sexual harassment so that 
they know what to do when such a complaint is brought to their attention, and so that they can 
provide complainants notice of the policy and procedures.  In particular, employees charged with 
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investigating complaints of harassment need to be aware of the District’s discrimination 
complaint process and the steps necessary to ensure the prompt and equitable investigation and 
resolution of a complaint. 
 
The District also did not conduct a prompt, thorough and reliable investigation.  The School 
initiated an investigation upon receipt of the complaint.  However, it did not interview the 
accused Assistant Coach until over two months later.  The District also did not interview any 
possible eyewitnesses, including coaching staff and students present at the time of the alleged 
harassment.  Instead, the School assumed that there were no eyewitnesses because the 
Student told them that he did not think that anyone saw the alleged harassment. 
 
In addition, the District did not provide the Complainant and Student written notice of the 
outcome of its investigation.  The UCP explicitly requires written notice, and School personnel 
readily concede that no written notice was provided.  School personnel told OCR that they either 
gave or attempted to give verbal notice, but verbal notice does not meet the District’s own UCP 
written notice requirement.  The inability of School personnel to provide the information in 
person also reinforces the need to provide written notice.   
 
Thus, OCR concluded that the District failed to provide a prompt and equitable response when 
the Complainant reported the incident of sexual harassment to the Assistant Principal at the 
School. 
 
Conclusion 
 
This concludes the investigation of this complaint.   
 
To address the issues alleged in the complaint, the District, without admitting to any violation of 
law, entered into the enclosed resolution agreement which is aligned with the complaint 
allegations and the findings and information obtained by OCR during its investigation.   
 
The agreement requires that the District revise BP/AR 1312.3 to state that:  (1) the grievance 
procedure applies to student complaints of sexual harassment by employees and third parties, 
and to sexual harassment that occurs off campus but has a continuing effect on campus; (2) like 
the complainant, the respondent will receive a written notice of outcome, including a summary of 
the factual information gathered, the determination as to whether discrimination, including 
harassment, occurred, the reasons for the decisions, any remedial and corrective actions that 
have been or will be taken against the respondent, and any applicable appeal procedures; and (3) 
upon receiving any report of sexual harassment, regardless of the filing date, the District will take 
steps to stop the harassment, prevent recurrence and correct its discriminatory effects on the 
student, and on the school community and others, if appropriate.  In connection with these 
revisions, the agreement requires that the District post and provide notice of the revised policy 
and procedure, and create guidance that will include clear information about the application of 
BP/AR 1312.3 and the process for responding to reports of employee-to-student sexual 
harassment in a prompt and equitable manner. 
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The agreement also requires that the District conduct training for District administrators and for 
all staff at the School in order to ensure that the individuals responsible for the investigation of 
employee-to-student sexual harassment complaints are knowledgeable of their responsibilities 
under BP/AR 1312.3, and to ensure that School personnel know what to do when such a 
complaint is brought to their attention and can provide complainants notice of the policy and 
procedures. 
 
Based on the commitments made in the enclosed resolution agreement, OCR is closing the 
investigation of this complaint as of the date of this letter, and notifying the Complainant 
concurrently.  When fully implemented, the resolution agreement is intended to address all of 
OCR’s compliance concerns in this investigation.  OCR will monitor the implementation of 
agreement until the District is in compliance with Title IX and its implementing regulation. 
 
OCR’s determination in this matter should not be interpreted to address the District’s compliance 
with any other regulatory provision or to address any issues other than those addressed in this 
letter.  The Complainant may have the right to file a private suit in federal court whether or not 
OCR finds a violation. 
  
This letter sets forth OCR’s determination in an individual OCR case.  This letter is not a formal 
statement of OCR policy and should not be relied upon, cited, or construed as such.   OCR’s 
formal policy statements are approved by a duly authorized OCR official and made available to 
the public. 
  
Please be advised that the District may not harass, coerce, intimidate, or discriminate against any 
individual because he or she has filed a complaint or participated in the complaint resolution 
process.  If this happens, the Complainant may file another complaint alleging such treatment. 
  
Under the Freedom of Information Act, it may be necessary to release this document and related 
correspondence and records upon request.  In the event that OCR receives such a request, it will 
seek to protect, to the extent provided by the law, personal information that, if released, could 
reasonably be expected to constitute an unwarranted invasion of privacy. 
  
Thank you for your cooperation in resolving this case.  If you have any questions regarding this 
letter, please contact Monique Raco Fuentes at 415-486-5587.   
  
      Sincerely, 
  

      /s/ 

      Mary Beth McLeod 
      Team Leader 

cc: Terry Stanfill, Ed.D, Assistant Superintendent, Human Resources 

Enclosure 




