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November 21, 2023 
 
Mr. Johan van Nieuwenhuizen 
Superintendent 
Weld County School District R-1 
14827 W.C.R. 42 
Gilcrest, CO 80623 
 
By email only to [redacted content] 
 
Re:  OCR Case No. 08-23-1547 
       Weld County School District R-1 
 
Dear Superintendent van Nieuwenhuizen: 
 
This letter is to notify you of the disposition of the above-referenced complaint against the Weld County 
School District R-1 (District), which the United States Department of Education (Department), Office for 
Civil Rights (OCR) received on June 8, 2023. The complaint alleged that the District discriminated against 
multilingual learner (ML) students at [redacted content] (School) on the basis of national origin by: 

1. Failing to timely identify and assess ML students in need of language assistance;  
2. Failing to provide ML students with a language assistance program that is educationally sound 

and proven successful; and, 
3. Treating ML students differently than their non-ML peers by requiring the ML students to 

change campuses. 
 
OCR enforces Title VI of the Civil Rights Act of 1964 (Title VI), 42 U.S.C. § 2000d et seq., and its 
implementing regulation at 34 C.F.R. Part 100, which prohibit discrimination on the basis of race, color, 
or national origin by recipients of federal financial assistance from the Department.  Because the District 
receives Federal financial assistance from the Department, OCR has jurisdiction over this matter 
pursuant to Title VI.  
 
The District has adopted the Colorado Department of Education’s recommended terminology and refers 
to students who are English learners as MLs instead of ELs. Although OCR uses “ELs”, it has adopted the 
District’s terminology for this letter and the accompanying Agreement. 

I. Investigation Summary 
 
On August 11, 2023, OCR opened the allegations for investigation in accordance with OCR’s Case 
Processing Manual (CPM). OCR’s investigation included reviewing documents pertinent to the complaint 
allegations, including information, records, and data from the District and interviewing the District’s ML 
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Coordinator (Coordinator), [redacted content] Principal (Principal), and the [redacted content]ML 
Teacher. During the course of the investigation, OCR identified concerns related to the District’s and 
School’s compliance with Title VI. Before OCR completed the investigation, the District expressed an 
interest in voluntarily resolving the allegations and OCR’s compliance concerns through a voluntary 
resolution agreement. Pursuant to Section 302 of the CPM, a complaint may be resolved when, before 
the conclusion of an investigation, a recipient expresses an interest in resolving the complaint and when 
OCR has determined that identified concerns can be addressed through a voluntary resolution 
agreement. 
 
OCR determined that the concerns identified during the course of the investigation can be addressed 
through a voluntary resolution agreement and that a voluntary resolution agreement is also an efficient 
way to resolve this complaint. The following is a discussion of the relevant legal standards and 
information obtained by OCR during the investigation that informed the development of the enclosed 
resolution agreement (Agreement) in this case. 

II. Background Information 

 

General Information 
 
The District is located in Northern Colorado and, according to the Colorado Department of Education 
(CDE), served approximately 1,000 students during the 2022-23 school year (SY) across three elementary 
schools, two middle schools, and one high school. The middle schools include North Valley Middle 
School (NVMS) and South Valley Middle School (SVMS), and together serve approximately 400 students 
in grades six through eight, including 46 ML students designated as non-English proficient (NEP) or 
limited English proficient (LEP) (19 at [redacted content]; 27 at [redacted content]). The middle school 
campuses are located 12.8 miles away from one another.  
 

ML Program at [redacted content] 
 
During the 2022-23 SY, the [redacted content] campus had three different staff members serving as the 
ML teacher on campus for varying times throughout the year. Early on, the [redacted content] ML 
teacher resigned, and the District used the [redacted content] ML teacher (ML Teacher) at both 
campuses until a long-term substitute teacher could be retained for the remainder of the school year. 
During OCR’s investigation, the District informed OCR that two students (Students A and B) were not 
timely assessed pursuant to their ML identification policies due to the staff turnover; however, upon 
assessment approximately 2-3 months into the fall semester, the ML Teacher identified Student A as an 
ML student and determined that Student B did not qualify for language services. Staff were unable to 
recall whether compensatory language services were provided to Student A as a result of the lapse in 
identification, or provided contradicting statements (i.e., certain that Student A did/did not receive 
compensatory services). 
 
The District explained to OCR that the [redacted content] campus implements an English as a Second 
Language program (ESL) which includes language instruction during one-class period in lieu of an 
elective class period. The interviews with staff revealed that prior to the 2022-23 SY, the ESL class was 
potentially a study hall for ML students, rather than for explicit English language instruction, and that 
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the previous teacher relied heavily upon the bilingual paraprofessionals to provide translation and 
interpretation services for ML students during this period. The ML Coordinator explained to OCR that 
the District recognized a need to have licensed staff providing direct supports to students, therefore 
they reduced the number of paraprofessionals at [redacted content] from 2.5 FTE in the 2022-23 SY to 
0.5 FTE in the 2023-24 SY. She indicated that the remining paraprofessional assists in administering the 
language assessment and provides language support in highly impacted core classrooms. The Principal, 
who began her tenure at [redacted content] in the 2022-23 SY, reiterated that [redacted content] has 
reduced the number of paraprofessionals to ensure language instruction occurs in the school and that 
ML students are not over reliant upon translation and interpretation support, and indicated there are no 
paraprofessionals currently supporting the ML program at [redacted content]. 
 
When OCR inquired about the District’s protocols for evaluating a teacher’s performance for serving ML 
students, the Principal explained that she evaluates staff using the “RANDA” rubric which captures 
student engagement and participation. The Principal stated she has not received training from the 
District on evaluating staff related to ML services, noting she was new to the District in the 2022-23 SY. 
 

Newcomer Program at [redacted content] 
 
The District implemented a Newcomer Program at [redacted content] for middle school MLs beginning 
in the 2023-24 SY. The District notified parents/guardians of eligible ML students at [redacted content] 
of the Newcomer Program during the previous school year through written materials (e.g., letters, 
brochures, etc.) and in-person meetings. The written materials explained that the “Newcomer Program 
will serve all middle school students who are entry level language learners newly arrived” to the United 
States and includes information about the program’s location, staffing, and transportation. [redacted 
content] students attending the Newcomer Program are provided transportation by District busses 
to/from [redacted content]/ [redacted content] (approximately 15 minutes driving each way) at no cost 
to the families.  
 
The ML Teacher explained that the Newcomer Program was created to consolidate ML services in 
response to staffing issues in the District. The Newcomer Program is only provided at [redacted content] 
and includes two class periods of language instruction (conversational and academic language, one class 
period devoted to each), as well as social emotional coursework. Interviews with District staff revealed 
that the initial eligibility for the Newcomer Program was not limited to students who were newly arrived 
to the United States, but also included students previously taught by the ML Teacher and remained at 
lower English proficiency levels. Specifically, the ML Teacher explained that student selection was based 
on student proficiency scores below 2.0 (i.e., designated as NEP) and a student’s inability to access 
curriculum. The ML Coordinator expanded on the student selection process and stated that while 
eligible students would typically include students just arriving to the United States, the District 
determined it was appropriate to permit the ML Teacher to include students he previously taught at 
[redacted content] and that the selection was based on a combination of test scores and performance in 
class. 
 
When OCR inquired of staff how long an ML student might remain in the Newcomer Program, answers 
varied from one-term to 1.5 years. The District’s materials do not include a reference to an anticipated 
or restricted amount of time in the Newcomer Program. The staff interviewed by OCR could not 
recollect whether the parents/guardians of students participating in the Newcomer Program were 
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informed that it was a voluntary program or that ML services would continue at [redacted content], and 
the written materials do not address this at all.  The ML Teacher indicated that parents seemed happy 
with the program during recent parent/teacher conferences. All of the staff interviewed by OCR stated 
that the Newcomer Program has been a positive addition to the ML programming options available in 
the District.  

III. Legal Standards and Analysis 
 
Under Title VI, school districts must provide equal educational opportunity to ML students, including 
taking affirmative steps to address the language needs of ML students. When determining whether a 
school district’s programs for ML students comply with the civil rights laws, OCR considers whether: (a) 
the educational theory underlying the language assistance program (LAP) is recognized as sound by 
some experts in the field or is considered a legitimate experimental strategy; (b) the program and 
practices used by the school district are reasonably calculated to implement effectively the educational 
theory adopted by the district; and (c) the program succeeds, after a legitimate trial, in producing results 
indicating that students’ language barriers are actually being overcome within a reasonable period of 
time. See Castañeda v. Pickard, 648 F. 2d 989, 1009-10 (5th Cir. 1981). More specifically, school districts 
must identify and assess ML students in need of language assistance in a timely, valid, and reliable 
manner; provide ML students with a LAP that is educationally sound and proven successful; and, avoid 
unnecessary segregation of EL students. 
 

ML Program at [redacted content] 
 
School districts must first identify ML students in need of language assistance services in a timely 
manner and must provide notices within thirty days from the beginning of the school year to all parents 
of EL students regarding the ML student’s identification and placement in a language instruction 
educational program.  
 
When ML students are identified based on a valid and reliable English language proficiency test, school 
districts must provide them with appropriate language assistance services. Language assistance services 
or programs for MLs must be educationally sound in theory and effective in practice; however, the civil 
rights laws do not require any particular program or method of instruction for MLs. ML programs must 
also be designed and reasonably calculated to enable MLs to attain both English proficiency and parity 
of participation in the standard instructional program within a reasonable length of time. 
 
School districts are also responsible for evaluating whether their training adequately prepares teachers 
to implement the ML program effectively. To meet this obligation, school districts need to ensure that 
administrators who evaluate the ML program staff are adequately trained to meaningfully evaluate 
whether ML teachers are appropriately employing the training in the classroom and are adequately 
prepared to provide the instruction that will ensure that the ML program model successfully achieves its 
educational objectives. 
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During OCR’s investigation, OCR identified concerns related to the District’s compliance with Title VI 
concerning its ML program at [redacted content]. Specifically, the District identified two students who 
were not timely identified during the 2022-23 SY and the delay impacted the provision of language 
services for one of the students. The District attributes the oversight to frequent turnover in staff. 
 
Additionally, OCR noted concerns about the implementation of the ML programming at [redacted 
content]. Staff interviews revealed that, despite having a dedicated ESL class for ML students, the 
language instruction previously deferred to the paraprofessionals to provide interpretation and 
translation services, and class time may have been more akin to a study hall. The District indicated that 
it has taken steps to correct these concerns and focus on explicit English language instruction. 
 

Newcomer Program at [redacted content] 
 
ML programs may not unjustifiably segregate students on the basis of national origin or ML status. 
While ML programs may require that ML students receive separate instruction for a limited period of 
time, the Departments expect school districts and SEAs to carry out their chosen program in the least 
segregative manner consistent with achieving the program’s stated educational goals. Providing special 
services to ML students will usually have the effect of segregating students by national origin during at least 
part of the school day. The Court in Castañeda v. Pickard, 648 F.2d 989 (5th Cir. 1981) stated that this 
segregation is permissible because “the benefits which would accrue to [ML] students by remedying the 
language barriers which impede their ability to realize their academic potential in an English language 
educational institution may outweigh the adverse effects of such segregation." 648 F.2d at 998. Examples of 
practices which could violate the anti-segregation provisions of Title VI are segregating students for both 
academic and nonacademic subjects, and maintaining them in an alternative language program for longer 
than necessary to achieve the district's goals for the program. Districts operating newcomer programs or 
schools should take particular care to avoid unnecessary segregation.   
 
OCR identified compliance concerns related to the Newcomer Program at [redacted content]. While the 
District and its staff emphasized the quality of programming participating students receive in the 
Newcomer Program, as compared to the services available at [redacted content], it is not apparent that 
the District informed the students’ parents/guardians that the program is voluntary and that ML services 
will still be provided at [redacted content] and [redacted content], should the students decline to 
participate. Additionally, the District criteria for selecting students for the Newcomer Program does not 
adequately define an eligible student and it appears that the ML Teacher selected students who did not 
satisfactorily increase their language proficiency during the 2022-23 SY, irrespective of their status as a 
newcomer student. This raises concerns for OCR that the District may be unnecessarily segregating ML 
students by displacing NEP students from their home campus as a result of their language proficiency, 
rather than serving newcomer students. Finally, neither the District’s written materials nor the 
interviews with District staff indicate that the District has determined a limited time for enrollment in 
the Newcomer Program. While it was the consensus that placement could range anywhere from one 
term to a year and a half, the District has not set an expectation for a maximum time in program, which 
raises additional compliance concerns. 



Page 6 – OCR Case No. 08-23-1547 

 
IV. Conclusion 
 
The District voluntarily agreed to address OCR’s concerns by signing the enclosed Agreement. When 
fully implemented, the Agreement will resolve the allegations raised in this complaint, as well as those 
in another OCR case involving the District’s ML program, Case No. 08-23-1507, consistent with the 
requirements of Title VI and its implementing regulation. The provisions of the Agreement are aligned 
with the allegations and issues raised by the complainant(s) and the information that was obtained 
during OCR’s investigation, and the provisions of the Agreement are consistent with the applicable 
statute and regulations. OCR will monitor the District’s implementation of the Agreement until the 
District is in compliance with the statute and regulations at issue in the case. Failure to implement the 
Agreement could result in OCR reopening the complaint. OCR will promptly provide written notice of 
any deficiencies regarding the implementation of the terms of the Agreement and will promptly require 
actions to address such deficiencies. If the District fails to implement the Agreement, OCR will take 
appropriate action, which may include enforcement actions. OCR will provide the Complainant with a 
copy of its monitoring letters. 
 
The case is now in the monitoring phase. The monitoring phase of this case will be completed when OCR 
determines that the District has fulfilled the term of the Agreement and is in compliance with the 
statutory and regulatory obligations at issue in this case. When the monitoring phase of this case is 
complete, OCR will close this case and send a letter to the District, with a copy to the Complainant, 
stating that this case is closed. 
 
This concludes OCR’s investigation of the complaint. This letter should not be interpreted to address the 
District’s compliance with any other regulatory provision or to address any issues other than those 
addressed in this letter. This letter sets forth OCR’s determination in an individual OCR case. This letter is 
not a formal statement of OCR policy and should not be relied upon, cited, or construed as such. OCR’s 
formal policy statements are approved by a duly authorized OCR official and made available to the 
public. The Complainant may have the right to file a private suit in federal court whether or not OCR 
finds a violation.   
 
Please be advised that the District may not harass, coerce, intimidate, discriminate, or otherwise 
retaliate against an individual because that individual asserts a right or privilege under a law enforced by 
OCR or files a complaint, testifies, assists, or participates in a proceeding under a law enforced by OCR. If 
this happens, the individual may file a retaliation complaint with OCR. 
 
Under the Freedom of Information Act (FOIA), it may be necessary to release this document and related 
correspondence and records upon request. If OCR receives such a request, we will seek to protect 
personally identifiable information, to the extent provided by law, that could reasonably be expected to 
constitute an unwarranted invasion of personal privacy if released. 
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OCR appreciates the District’s cooperation in the resolution of this complaint. If you have any questions, 
please contact Colleen Brooks, the OCR attorney assigned to this case, at [redacted content] or 
[redacted content].  
 

Sincerely, 
 
       /s/ 

     Angela Martinez-Gonzalez 
Program Manager 
 

Enclosure – Resolution Agreement 
 
Cc: Ms. Melissa L. Barber 
 Attorney 
 Caplan & Earnest LLC 
 By email only to [redacted content] 
 
 Ms. Susana Córdova  
 Commissioner  
 Colorado Department of Education  
 By email only to [redacted content] 
 
 Complainant 
 


