UNITED STATES DEPARTMENT OF EDUCATION REGION VIIT

ARIZONA
OFFICE FOR CIVIL RIGHTS COLORADO
NEW MEXICO
1244 SPEER BLVD, SUITE 310 UTAH
DENVER, CO 80204-3582 WYOMING

September 12, 2018

Dr. Jason E. Glass

Superintendent

Jefferson County School District R-1
1829 Denver West Drive #27
Golden, Colorado 80401

Via email only to XXXXXXXXXXXXXXXXXXXXXXXXXXXXX

Re: Jefferson County School District R-1
OCR Case Number: 08-18-1277

Dear Superintendent Glass:

This is to notify you of the disposition of the March 16, 2018, complaint alleging the Jefferson
County School District R-1 (District) discriminated against the Student, a high school student at
XXXXXXXXXXXXX School (School) on the basis of her sex.

Specifically, the complaint alleges that Student A (a District student) sexually harassed the
Student throughout the xxxxxxxxand xxxxxxx school years, and that the District was aware of
the harassment and did not provide a prompt and equitable response to it.

In addition, the complaint alleges that the District retaliated against the Student after she reported
the sexual harassment when a District social worker provided information shared by the Student
to the Colorado Department of Human Services or local law enforcement.

We are responsible for enforcing Title IX of the Education Amendments of 1972 and its
implementing regulation at 34 Code of Federal Regulations Part 106, which prohibit
discrimination on the basis of sex in education programs and activities that receive Federal
financial assistance from the U.S. Department of Education. As a recipient of Federal financial
assistance from the Department, the School is subject to Title IX and its implementing
regulation.

Factual Background

In XXXXXXXXXXXXX, several students at the School reported that Student A had made threats to
XXXXXXXXXXXXXXXXXXXXXXXXXXXX. The School collected statements from multiple students,
including the Student. In her statement, the Student expressed concern about Student A. Student
A Was XXXXXXXXXXXXXXXXxxxxfrom the School.

On XXXXXXXXXXXXX, the day before Student A was xxxxxxxxx to the School, the Student met
with the School Social Worker. Both the Complainant and the District told OCR that after
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learning that Student A would be returning to the School, the Student told the Social Worker that
XXXHXXXHXXIXHXXEXXIXHKXIXHXXEXHXXEXHXXKIIXHXKIXHXXEXHXXEKKIXHKIIXHXXIXHXIEXXIEKIIKK XXXXXXXEXXXXXXXXXKXXK
XXXHXXXXXKXXEKXXKXXXXIXXXEXXXKY XXKXXXXKXXKXXKKIXKXKXXKXXKXKK - XXXEXXXKXXKXXXXKXXKXXX.
Both the Complainant and the District told OCR that the incident had never been reported to
authorities. In addition, the Social Worker told OCR that she observed that the Student was
upset as she described the incident.

The Social Worker informed the Student that under Colorado’s mandated reporting laws and
District policy, she was obligated to report the incident. Both the Complainant and the District
told OCR that the Student requested that the Social Worker not make the report. The Social
Worker stated that the Student asked her not to report the incident because XXXXXXXXXXXXXX
XXXHXXXHXXEXHXXKHIIHKIIXHXXIXXIEXXIKK XXXXXXXEKHIXEXHIXHKKIXHXXEKK XXXXXXEXXXEXXXEXXIXXXIXXXKKXXK XXXX.

Under District Policy JLF, when a staff member has reasonable cause to know or suspect that a
child has been subjected to abuse or neglect . . . as defined by statute, shall immediately report or
cause a report to be made to the Jefferson County Department of Human Services or local law
enforcement agency.! At the School, staff are instructed to make reports pursuant to District
Policy JLF to the School’s Resource Officer (SRO), who is an employee of the Lakewood Police
Department. The Social Worker informed OCR that, after she made a written report of the
incident to the SRO, the SRO interviewed the Student about the incident and XXXXXXXXXXXX
XXXHXXXXXEXXXEKXXKXXK XXXXXEXXXKXXKXIXKXEKXXKX XXKXXKXEXXXEKXXKXX XXXXXXKXXXKXXXKXXKX
XXXXXXX XXXXXXXXXXXKX .

Neither the Complainant nor the Student reported any adverse consequence (XXXXXXXXXXXXX
XXXXXXXXXXXXX XXXXXXXXXXXXXXXXXXXX XXXX)as a result of the Social Worker’s report to the
School’s SRO.

Allegation 1

The Title IX regulation at 34 C.F.R. § 106.31 provides generally that, except as provided
elsewhere in the regulation, no person shall on the basis of sex be excluded from participation in,
denied the benefits of, or subjected to discrimination in education programs or activities operated
by recipients of Federal financial assistance.

Sexual harassment that creates a hostile environment is a form of sex discrimination prohibited
by Title IX. Sexual harassment of a student creates a hostile environment if the conduct is
sufficiently serious that it denies or limits a student’s ability to participate in or benefit from the
recipient’s program.

When responding to alleged sexual harassment, a recipient must take immediate and appropriate
action to investigate or otherwise determine what occurred. If an investigation reveals that
discriminatory harassment has occurred, a recipient must take prompt and effective steps
reasonably calculated to end the harassment, eliminate any hostile environment and its effects,
and prevent the harassment from recurring. Pending the outcome of an investigation, a recipient
may provide individualized services to both parties as appropriate before the final outcome of
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the investigation, including interim measures such as counseling, extensions of time or other
course-related adjustments, modification of class schedules, campus escort services, restrictions
on contact between the parties.

Under Title IX, a recipient must process all complaints of sexual violence, regardless of where
the conduct occurred, to determine whether the conduct occurred in the context of an education
program or activity or had continuing effects on campus or in an off-campus education program
or activity. Further, once a school is on notice of off-campus sexual violence against a student, it
must assess whether there are any continuing effects on campus or in an off-campus education
program or activity that are creating or contributing to a hostile environment; and if so, address
that hostile environment in the same manner in which it would address a hostile environment
created by on-campus misconduct.

During the investigation, OCR reviewed documents provided by the Complainant. On Junel9,
2018, the District expressed interest in resolving the complaint pursuant to Section 302 of the
CPM.

The information gathered establishes that the Student and Complainant communicated concerns
about Student A to School staff in a written statement, to the School Social Worker during a
XXXXXXXXXXXXX meeting, and to an Achievement Director for the District. In addition, the
information gathered suggests that the District planned to separate the Student and Student A
when Student A returned to the School in xxxxxxxxxx. Finally, the information gathered
suggests that the District did not commence a Title 1X investigation until approximately Xxxxxx,
XXXX.

Based on the above described information and the District’s interest in resolving the allegation,
OCR drafted a resolution agreement to fully address the allegation. The provisions of the
enclosed resolution agreement, signed by the District on September 5, 2018, are aligned with
allegation one of the complaint, information obtained by OCR to date in its investigation, and are
consistent with the applicable regulations. Therefore, OCR is closing this complaint
investigation into this allegation effective the date of this letter. OCR, however, will actively
monitor the School’s implementation of the Agreement until the School fulfills the terms of the
agreement and is in compliance with the statutes and regulations at issue in this case. If the
School fails to implement the Agreement as specified, OCR may initiate administrative or
judicial proceedings as described in the Agreement or resume its investigation of the initial
allegations.

Allegation 2

Title VI of the Civil Rights Act of 1964, at 34 C.F.R. § 100.7(e), prohibits a recipient or other
person from intimidating, threatening, coercing, or discriminating against any individual because
he or she made a complaint, testified, assisted, or participated in any manner in an investigation,
proceeding or hearing under the regulation. Title IX incorporates by reference at 34 C.F.R. 8§
106.71, the Title VI prohibition on retaliation.
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A recipient engages in unlawful retaliation when it takes an adverse action against an individual
either in response to the exercise of a protected activity or to deter or prevent protected activity
in the future. To find a prima facie case of retaliation, each of the following three elements must
be established:

1. anindividual experienced an adverse action caused by the recipient; and

2. the recipient knew that the individual or someone on behalf of the individual
engaged in a protected activity or believed the individual or someone on behalf of
the individual might engage in a protected activity in the future; and

3. there is some evidence of a causal connection between the adverse action and the
protected activity.

An act is an adverse action if it is likely to dissuade a reasonable person in the individual’s
position from making or supporting an allegation of discrimination or from otherwise exercising
a right under the statutes or regulations enforced by OCR.

In this case, it is not disputed that the day before Student A was to return to the School, the
Student reported XXXXXXXXXXXXXXXXXXXXXXXXXXXXXEXXXXEXXXXXXXXXXXXXXXKXXXXXXX 10 the
Social Worker and that the incident had never been reported.

Moreover, the evidence suggests that the Social Worker acted in good faith in that she believed
and informed the Student and Complainant that she was legally obligated under Colorado’s
mandated reporting law to report the incident. In fact, the District continues to take this position,
through its counsel.?

After conducting an investigation, we did not find evidence of an adverse action. The Social
Worker’s written report of the Student’s XXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXXX t0 the
School’s SRO could not be reasonably considered intimidating, threatening, coercive, or
discriminatory. This is not a case in which, for example, there was an XXXXXXXXXXXXXXXXXXXXX
XXXHXXXHXXXHXXEXX XHXXXHXXXXXEXXXEXXXEXXIXHXXIXHIIXXXKK XXXXXXXXKK XXXXXXXXXXXX. A
conversation between the SRO and the Student, which provided the Student with information
XXXHXXXHXXXHXXEXXXKX XXXXXXXEXXXEXXXEXXIKK XXXXXXXKXXKXK XXXXXXXXXXXXXXXXXXXX, would not
likely dissuade a reasonable person in the Student’s position from making or supporting a charge
of discrimination or from otherwise exercising a right or privilege secured under the statutes or
regulations enforced by OCR.

2 XXXXXXXXXXXKXXXXXXXXKKXKIKK XXXXXKKKKXXIIXKXKKKXIIIKXKKKK XXXKXXXXXKXKKKKXXXXXXKXKKXKXK
1i0,0,0,0,0.0,0,0,0,0,0,0.0,0,0.0,0.9/0,0.9.0,0.0,0.0,.0.0,0,0.0,0.9,0.0,.0,0.0,0,0,0,0.0,0.0,0,0,0,0.0,0.0,0.09,0,0,.0,0.0,0.9,0,0.0,0.9,0,0,0,0.0,0.0,0,0,0,0,0,0,0 ¢
1i0,9,0,0,0.0,0,0,0,0.9,0.0,0,0.0,0.9,0,0.0,0.9.0,0,0,0.0,0,0.0,0.0,0,0,0,0.0,0,0,0,9.0,0.0,0.0,0,0.0,0.9,0.9,9.0,0.0,0.0,0.9,0,0,0,0.0,0.9,0,0.0,0,9,0,0,0,0.0,0.9,0,0,0,0.0,0,0.¢
1,0,9,0,9,0.9,0,0,0,0,9,0.0,0,0.0,0.9,0,0,0,0.9,0.0,.0,0,.0,0.0,0.0.9,.0.0,0,0.0,0,9,0,0.0,0.0,0.0,0,0.0,0.9,0,0,0,0,.0,0.9,0,0.0,0.0,0.0,0,0,0,0.0,0.4
1,9,9,0.9,0.0.0.0.0,0.0.0.0.9,0.9,.0.0.0.9.0,0.0,0.0,0,0 9,09 0,0.0.0.9.0.0.0.0.0,0,0,0.0.9.0.9,0,0.0,0.9,0.0 0.
)19,0,0.9,:0.9,0.0.0,0.0.0.0.0,0.0,:0.9,0.9.0,0.0,0.0,0,0.0.0.0,.0.0.0,:0.0.0.90.0.0,0,0.0,0.9.0.9,0,0.0,.0.9.0,0.0.0.0.0.9,0,0.6.0.9,0.00,00.00008
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Based on careful consideration of all the evidence, OCR finds that there is insufficient evidence
to conclude that the Student was subjected to an adverse action and therefore there is insufficient
evidence to conclude that the District retaliated against the Student as alleged.

This concludes OCR’s investigation of this complaint and should not be interpreted to address
the District’s compliance with any other regulatory provision or to address any issues other than
those addressed in this letter. This letter sets forth OCR’s determination in an individual OCR
case. This letter is not a formal statement of OCR policy and should not be relied upon, cited, or
construed as such. OCR’s formal policy statements are approved by a duly authorized OCR
official and made available to the public.

Please be advised that the District may not harass, coerce, intimidate, or discriminate against any
individual because he or she has filed a complaint or participated in the complaint resolution
process. If this happens, the individual may file a complaint alleging such treatment. The
Complainant may also file a private suit in federal court whether or not OCR finds a violation.

Under the Freedom of Information Act, it may be necessary to release this document and related
correspondence and records upon request. In the event that OCR receives such a request, we will
seek to protect, to the extent provided by law, personally identifiable information, which, if
released, could reasonably be expected to constitute an unwarranted invasion of personal
privacy.

If you have any questions, please do not hesitate to contact Patrick Alexander, Attorney, at 303-
844-3473 or by email at Patrick.Alexander@ed.gov.

Sincerely,

Erica Austin,

Chief Attorney, OCR Denver Regional Office

Enclosure

CC XXXXXXXXXXXXXXXXXXXX, Counsel, XXXXXXXXXXXXXXXXXXX
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