REGION V

UNITED STATES DEPARTMENT OF EDUCATION ILLINOIS
OFFICE FOR CIVIL RIGHTS INDIANA
IOWA
230 SOUTH DEARBORN STREET, 37™ FLOOR MINNESOTA
CHICAGO, IL 60604 NORTH DAKOTA
WISCONSIN

June 16, 2020

Mr. Ronald Stadler

Jackson Lewis P.C.

330 E. Kilbourn Ave, Suite 560
Milwaukee, W1 53202

Sent via email only to: Ronald.Stadler@jacksonlewis.com
OCR Case No. 05-18-1276
Dear Mr. Stadler:

This is to advise you of the resolution by the U.S. Department of Education (Department), Office
for Civil Rights (OCR), of the above-referenced complaint filed with OCR on
XXXXX XXX XXX XX, against the School District of Delavan-Darien (District). The complaint
alleges that the District discriminated against Student A based on sex (female) when it failed to
respond promptly and equitably to reports of sexual misconduct by a male student (Student B) in
)9,9.:9.9.9.9,90.9,9.9.9,90.9,9.9.9,0.9,9.0.9,0.9.0.¢

OCR is responsible for enforcing Title IX of the Education Amendments of 1972 (Title 1X), 20
U.S.C. 88 1681-1688, and Title IX’s implementing regulation, 34 C.F.R. Part 106. Title IX
prohibits discrimination on the basis of sex in any education program or activity operated by a
recipient of Federal financial assistance from the Department. As a recipient of Federal financial
assistance, the District is subject to the requirements of Title IX and its implementing regulation.
OCR therefore has jurisdiction over this complaint.

During its investigation to date, OCR interviewed the Complainant, Student A, and Student A’s
father, as well as current and former District staff members. Prior to the completion of OCR’s
investigation, the District expressed an interest in resolving the complaint under Section 302 of
OCR’s Case Processing Manual. OCR determined it was appropriate to resolve the complaint
with an agreement.

Applicable Legal Standard

The regulation implementing Title IX, at 34 C.F.R. § 106.31(a), states as follows: “Except as
provided elsewhere in this part, no person shall, on the basis of sex, be excluded from
participation in, be denied the benefits of, or be subjected to discrimination under any academic,
extracurricular, research, occupational training, or other education program or activity operated
by a recipient which receives Federal financial assistance.”

The Department of Education’s mission is to promote student achievement and preparation for global competitiveness
by fostering educational excellence and ensuring equal access.
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Sexual harassment is a form of sex discrimination prohibited by Title IX. Sexual harassment can
include unwelcome sexual advances, requests for sexual favors, and other verbal, nonverbal, or
physical conduct of a sexual nature, such as sexual assault or acts of sexual violence. In cases of
such harassment, a school has an obligation to respond promptly and equitably.

In determining whether sexual harassment exists, OCR looks at the totality of the circumstances,
and considers a variety of factors, including the degree to which the conduct affected one or
more students’ education; the type, frequency, and duration of the conduct; the identity of and
relationship between the alleged harasser and the subject or subjects of the harassment; the
number of individuals involved; the age and sex of the alleged harasser and the subject of the
harassment; the size of the school, location of the incidents, and the context in which they
occurred; other incidents at the school; and whether there were also incidents of sex-based but
non-sexual harassment. OCR examines the conduct from an objective perspective and a
subjective perspective.

Under Title X, a school has a responsibility to respond promptly and effectively to notice of
sexual harassment. This includes taking appropriate steps to investigate or otherwise determine
what occurred and taking immediate and effective action to end the harassment, prevent its
recurrence, and, as appropriate, remedy its effects. It may be appropriate for a school to take
interim measures prior to or during the investigation of a complaint. Interim measures are
individualized services offered as appropriate to either or both the reporting and responding
parties involved in an alleged incident of sexual misconduct. Interim measures include
counseling, extensions of time or other course-related adjustments, modifications of work or
class schedules, campus escort services, restrictions on contact between the parties, changes in
work or housing locations, leaves of absence, increased security and monitoring of certain areas
of campus, and other similar accommodations.

OCR enforces the requirements of Title X consistent with the requirements of the First
Amendment of the U.S. Constitution. The laws that OCR enforces protect students from
discrimination but are not intended to restrict the exercise of protected speech in violation of the
First Amendment. Thus, for example, in addressing harassment allegations, OCR has recognized
that the fact that a particular expression is offensive, standing alone, is not a legally sufficient
basis to establish sex discrimination under the statutes enforced by OCR.

Facts

Student A reported that Student B had sexually harassed her in the afternoon on
):9.9,9.0.9.9,9.9.9,9,.0.9.9,.9,.90.9.9,9.90.9.9,0.90.9,9,0.9.9.9,.0.90.9,.9.90.9.9,9.9.9.9,9.0.9.9,.9.90.9,.9,9.0.9,0.0.4
XXXXXX. Student A reported that Student B touched her repeatedly in a sexual manner,
):9.9,9.0.9.9,.9.9.9,9.9.9.9,.9.9.9.9,9.9.9.9,9.9.9,9,0.9.9,9.90.9.9,.9.9.9.9,.0.9.9.9.9.90.9.9.9.9.9,.0.0.9.9,0.0.4
XXX XXX KKK XXXXX KKK XXXXX XXX XX XXX XXX XXX XX, Student A reported

IXXXXX XXX XXX XXX XXX XXX, Student A informed a teacher, guidance counselor, and her high school’s
Associate Principal that Student B had sexually harassed her on multiple occasions. She reported that Student B first
sexually harassed her XXXXXXXXX XXX XXX XXX XXX XXX XXX XXX near the high school and subsequently
sent XXXXXXX XXX XXX XXX XXX XXX XXX XXX XXX XX XX XX XX XXXXXXX. She did not report the
misconduct to anyone in XXXXXXXXXXXX.
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the matter to a teacher, who brought Student A to the school’s office. There she reported the
sexual harassment to the Associate Principal, who assisted Student A in filling out a school
harassment report. Student A and her father went to the Delavan Police Department to file a
police report later that day. The District told OCR that an officer at the Delavan Police
Department directed the Associate Principal “not to intervene in the matter” after the police
became involved.?

On XXXXX XXX XX XXX XXX, the Assistant Principal met with Student A to discuss the two
classes, XXXXXX XXX XXX XX XXX XXX XXX XXX XXX XX XXX XX XXX XX XXX XXX,
that she had with Student B. Administrators moved Student A to another
),9,9.9,.9.9.9,90.9,9.0.9,90.9.9.0.9,0.9.9.0.9,.90.9.9.9.9,90.9.9,.0.9,90.9.9,.0.9,0.9.9,.0.9,.0.0.9.0.0, 0.8 : |l s [
not alter either student’s enrollment in XXXXXXXXXXXXXXX. The Principal said the District
took these steps at Student A’s request. Student A acknowledges that she told School staff that
she was having trouble concentrating when she was near Student B but denies that she asked to
be transferred out of XXXXXXXX XXX XXX XXXXXX. According to the Associate Principal,
she assigned Student A an additional counselor (Counselor B) to discuss any concerns related to
sexual harassment.

According to District administrators, the District did not open or conduct an investigation from
the time of the complaint was filed in XXXXXXXXXXXXX through the end of the calendar
year. The District also informed OCR that during the same time period the District did not follow
up with the police regarding the status of the police investigation or inform Student B or his
parents of the complaint allegations.

The Complainant told OCR that, on approximately XXXXXXXXXXXXXXXXX, she contacted
the Superintendent and asked for the status of the District’s investigation into Student A’s
complaint. According to the Superintendent, he had previously not been aware of Student A’s
complaint but instructed administrators at the high school that the District had an independent
obligation to investigate regardless of the police investigation.

Student B received notice of Student A’s complaint from the District on
HXXXXXX XXX XXX XXX and was interviewed by school administrators the same day.
According to the District, Student B denied committing sexual harassment but acknowledged
that he had XXXXXXXXXXXXXXXXX Student A. Student B denied sending

XXX K XXX XXX XXX X XXX XXX XXX XX XXX XX XXXXX to Student A XXXXXXXX.
Later that day, the Principal contacted Student B’s parents and informed them of the allegations
and that they had interviewed Student B.

On XXXXXXXXXXXXXXXXX, the Complainant informed the District that Student A
XXX KXX XXX XK KKK XXX XXX KX XXX XX XX XXX XXX XX. The District arranged for

2 The District’s Anti-Harassment Policy, no. 5517,2 provides that “reports made to ... local law enforcement shall
not terminate the [District’s] obligation and responsibility to continue to investigate a complaint of harassment.
While the [District] may work cooperatively with outside agencies to conduct concurrent investigations, in no event
shall the harassment investigation be inhibited by the involvement of outside agencies without good cause after
consultation with the District Administrator.”
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Student A to complete her remaining coursework and exams remotely from home

XXX AKXX XXX XXX XX XXX XXX X. According to Student A and the Associate Principal, they
met every other week after Student A’s complaint was filed until
POS00.000.9.000.00.00000000.0000000000000000 08

On approximately XXXXXXXXXXXXXXXX, another student filed a sexual harassment
complaint about Student B. During the course of this investigation, the District learned of
additional students who alleged they had been sexually harassed by Student B on campus.
Although the District notified the Complainant of the outcome of the investigation related to
Student C and other female students, the Title IX Coordinator acknowledged that this
investigation did not encompass Student A’s complaint allegations.

Resolution Agreement

The District expressed an interest in resolving this complaint and OCR determined that such a
resolution is appropriate. Based on its investigation to date, OCR has compliance concerns that
the District did not complete its investigation of Student A’s complaint. OCR also had concerns
that the District did not maintain records adequate for OCR to assess compliance with Title IX.
When fully implemented, the Resolution Agreement will remedy OCR’s compliance concerns.
OCR will monitor the District’s compliance with the Agreement.

Conclusion

This concludes OCR’s investigation of the complaint. This letter should not be interpreted to
address the District’s compliance with any other regulatory provision or to address any issues
other than those addressed in this letter. This letter sets forth OCR’s determination in an
individual OCR case. This letter is not a formal statement of OCR policy and should not be
relied upon, cited, or construed as such. OCR’s formal policy statements are approved by a duly
authorized OCR official and made available to the public. The complainant may have a right to
file a private suit in federal court whether or not OCR finds a violation.

Please be advised that the District may not harass, coerce, intimidate, or discriminate against any
individual because he or she has filed a complaint or participated in the complaint resolution
process. If this happens, the individual may file complaint alleging such treatment.

If you have any questions regarding this matter, please do not hesitate to contact Michael
O’Donnell, Senior Attorney, at 312-730-1636 or michael.odonnell@ed.gov.

Sincerely,

Dawn R. Matthias

XXX KHKHKHKH XX KK KKK XXX KK KKK XXX KK KKK XXX XK KKXX XXX KKK XXX XXX
HXXXAXXX XXX XXXXXXXXX.
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Team Leader

Enclosure





